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ADVERTISEMENT 


TO    THB    SIXTH    EDITION. 


In  fhe  preparation  of  a  new  edition  of  these  Commentariesi 
the  late  English  and  American  cases  have  been  carefully  ex- 
amined and  so  far  as  applicable,  have  been  refened  to.  The 
law  of  Respondeat  Superior  has  received  special  attention,  and 
considerable  addition  will  be  found  to  th%  chapter  on  that  sub- 
ject The  new  matter,  except  mere  cases,  is  always  included 
in  brackets,  thus  [  ].  All  flie  citations,  old  and  new,  have 
been  accurately  verified  by  actual  examination  of  the  volume 
and  page  cited. 

EDMUND  HASTINGS  BENNETT. 
BoflTOH,  Oetober  lH,  18(S. 


TO   THE  HONORABLE 

JOHN  DAVIS,  LL.D.     • 
district  judge  of  the  massachusetts  district. 

Sir, 

In  dedicating  this  work  to  you,  I  perform  one  of  the  most 

pleasant  duties  of  my  life,  —  the  duty  of  paying  a  public  hom- 
age to  your  character,  and  of  inscribing  on  these  pages  a  memo- 
rial of  our  long  and  uninterrupted  friendship.  Nearly  twenty- 
eight  years  have  elapsed,  since,  upon  my  advancement  to  the 
Bench  of  the  Supreme  Court,  I  had  the  satisfaction  of  meeting 
you  as  my  colleague  in  the  Circuit  Court.  During  the  inter- 
mediate period,  we  have  passed  through  many  trying  scenes  of 
peace  and  war,  of  excited  controversies  between  the  great  polit- 
ical parties  of  our  country,  of  seasons  of  severe  prohibitions  and 
pressures  upon  the  commercial  and  other  interests  of  the  com- 
munity, and  of  changes  of  public  policy,  carrying  in  their  train 
penalties  and  forfeitures,  which  made  even  the  ordinary  admin- 
istration of  justice  assume  a  stern  and  almost  a  vindictive 
aspect.  The  patience,  the  candor,  the  urbanity,  the  sound  dis- 
cretion, and  the  eminent  ability  with  which  you  performed  all 
your  judicial  functions  during  this  period,  are  known  to  no  one 
better  than  to  myself;  for  I  have  been  the  constant  witness  of 
them,  and  have  sometimes  partaken  of  them,  and  have  always 
been  instructed  by  them.  In  the  earlier  part  of  your  judicial 
career,  you  led  the  way  in  exploring  the  then  almost  untrod- 
den paths  of  Admiralty  and  Maritime  Jurisprudence,  and  laid 
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the  profession  under  lasting  obligations,  by  unfolding  its  vari- 
ous learning  and  its  comprehensive  principles.  Your  judg- 
ments have  stood  the  test  of  time,  and  are  destined  to  be  laid 
up  among  the  Responsa  Prudentium  for  professional  instruction 
in  future  ages. 

BuJt  I  confess  myself  more  desirous,  on  this  occasion,  to  ac- 
knowledge with  unaffected  gratitude  my  deep  sense  of  your 
personal  friendship  and  continued  kindness.  They  have  light- 
ened many  heavy  labors;  they  have  cheered  many  saddened 
hours;  and,  above  all,  they  have  taught  me  to  feel  the  value 
of  the  truth,  that  the  indulgent  approbation  of  the  wise  and 
good  is  among  the  most  enviable  of  human  blessings.  Truly 
may  I  say  .to  you,  in  the  language  of  LfSBlius,  as  recorded  by 
Cicero :  —  Sed  tamen  recordatione  nostrsB  amicitiss  sic  firuor,  ut 
beate  vixisse  videor,  quia  cum  Scipione  vixerim ;  quocum  mihi 
conjuncta  cura  de  re  publica  et  privata  fuit;  —  et  (id,  in  quo 
est  omnis  vis  amicitisB)  voluntatum,  studiorum,  sententiarum, 
gumma  consensio. 

I  am,  with  the  highest  respect. 

Your  obliged  friend, 

JOSEPH  STORY. 

Cuf  B&iDOB,  July  18, 1889. 


PBEFACE. 


The  present  volnme  is  the  commencement  of  a  series  of  Com* 
mentaries,  which,  in  porsuanoe  of  the  original  scheme  of  the 
Dane  Professorship,  it  is  my  design/ if  my  life  and  health  are 
prolonged,  to  publish,  upon  the  different  branches  of  commercial 
and  maritime  jurisprudence.     The  task  is  truly  formidable,  and 
full  of  difficulties ;  and  I  approach  it  with  a  diffidence  propor- 
tionate to  the  public  sense  of  its  importance,  and  to  my  own 
consciousness  that  its  perfect  execution  will  require  a  leisure, 
and  learning,  and  ability,  which  are  very  far  beyond  my  reach. 
So  various  are  the  topics  to  be  discussed,  and  so  numerous  the 
authorities  to  be  consulted,  that  a  whole  life  might  well  be  spent 
in  collecting  and  mastering  the  materials.     Even  when  these 
should  be  brought  together,  the  labor  of  analyzing  the  principles, 
and  reducing  them  to  a  text  of  a  moderate  extent,  with  the 
practical  illustrations  necessary  to  explain  and  confirm  them, 
might  be  found  sufficient  to  create  some  discouragement  even 
in  minds  accustomed  to  the  close  discipline  of  juridical  studies. 
What  I  propose  to  do,  therefore,  I  beg  may  be  treated  as  an 
approximation  only  towards  the  accomplishment  of  such  a  de- 
sirable object     My  efforts  will  be  to  present  accurate  outlines 
of  the  leading  doctrines  of  commercial  and  maritime  law.     But 
it  must  be  left  to  more  gifted  minds  to  enjoy  the  enviable  dis- 
tinction of  having  embodied  in  a  durable  form  the  entire  details 
of  this  vast  science. 
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Although  it  is  my  intention  to  consult  the  works  of  foreign 
jurists  and  civilians,  and  to  introduce  into  the  text  illustrations 
from  the  Roman  law,  and  the  maritime  jurisprudence  of  Con- 
tinental Europe,  so  far  as  my  own  imperfect  studies  will  enable 
me  to  do  so ;  yet  I  shall  mainly  rely  upon  the  elementary  trea- 
tises and  judicial  decisions  of  England  and  America^^as  furnish- 
ing the  most  solid  and  useful  expositions  of  all  the  doctrines 
which  are  to  be  maintained  in  these  Commentaries.  It  would 
betray  a  narrow  subjection  to  mere  prejudice,  or  a  wanton  dis- 
regard of  some  of  the  best  sources  of  instruction,  to  pass  by 
with  neglect  the  glorious  labors  of  the  Roman  jurists,  or  the 
masterly  treatises  of  such  men  as  Pothier,  and  Emerigon,  and 
Valin,  which  have  furnished  so  much  to  improve  and  adorn  our 
own  law.  Sir  William  Jones  has  with  great  felicity  said:  "What 
is  good  sense  in  one  age  must  be  good  sense,  all  circumstances 
remaining,  in  another ;  and  pure,  unsophisticated  reason  is  the 
same  in  Italy  and  in  England,  in  the  mind  of  a  Papinian  and 
of  a  Blackstone."  Still,  however,  it  will  scarcely  be  denied, 
that  the  judgments  of  the  Courts  of  Common  Law,  upon  the 
great  topics  of  Commercial  and  Maritime  Jurisprudence,  since 
the  elevation  of  Lord  Mansfield  to  the  Bench,  place  them  in 
advance  of  all  others  for  practical  wisdom,  profound  reasoning, 
acute  discrimination,  and  comprehensive  equity. 

In  dismissing  the  present  work,  and  asking  for  it  the  indul- 
gent consideration  of  the  Profession,  I  desire  to  make  a  single 
explanatory  remark.  As  the  work  is  mainly  designed  for  the 
elementary  instruction  of  students,  (although,  I  trust,  it  may  be 
found  useful  to  lawyers  of  a  more  advanced  standing,)  the  same 
train  of  observations  will  be  found  occasionally  repeated  in  dif- 
ferent connections.  This  has  been  done  in  order  to  avoid  the 
embarrassment  of  perpetual  references  to  other  parts  of  the 
work,  which  students  could  scarcely  be  presumed  to  keep  con- 
stantly before  their  minds ;  as  well  as  to  furnish  them  with  qual- 
ifications, and  limitations,  and  illustrations  of  principles,  which 
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might  not  oflierwise  be  obyions,  or  fhlly  appreciated,  when  pre- 
sented in  a  disconnected  form.  The  admonition  of  our  ancient 
master,  Littleton,  should  never  be  forgotten,  that  by  the  argu- 
ments and  reasons  in  the  law  a  man  sooner  shall  come  to  the 
certainty  and  kno^edge  of  the  law.  ^^  Lex  plus  laudatur, 
quando  ratione  probatur.'' 

Cjlmbbidob,  near  Boston, 
Julj  18, 1S89. 
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COMMMTABIES  ON  AGENCY. 


CHAPTER   I. 


AGENCY    IN    GENERAL. 


§  1.  In  conformity  with  the  original  plan,  prescribed  to  me  by 
the  Founder  of  the  Dane  Professorship,  my  design  in  the  present 
Commentaries  is  to  expound  the  elementary  principles  belonging 
to  the  leading  branches  of  commercial  and  maritime  jurispru- 
dence. And,  in  the  first  place,  let  us  proceed  to  the  considera- 
tion of  the  Law  of  Agency,  a  subject  intimately  connected  with 
all  these  branches,  and  in  no  small  degree  necessary  to  a  fiill  and 
exact  exposition  of  the  doctrines  applicable  to  them.  From  this 
we  shall  be  led,  by  a  very  easy  and  natural  transition,  to  the  Law 
of  Partnership.  AAd  these  being  discussed,  the  path  to  others  will 
lie  open  before  us,  unobstructed  by  any  collateral  inquiries,  which 
may  embarrass  our  progress. 

§  2.  It  is  obvious  to  remark,  that  a  large  proportion  of  the 
business  of  human  life  must  necessarily  be  carried  on  by  per- 
sons, not  acting  in  their  own  right,  or  from  their  own  intrinsic 
authority,  over  the  subject-matter,  but  acting  under  an  authority 
derived  from  others,  who,  by  the  principles  of  natural  and  civil 
law,  are  exclusively  invested  with  the  full  and  complete  original 
dominion,  authority,  and  right  over  such  subject-matter.  By  the 
general  theory  of  our  municipal  jurisprudence,  and  probably  by 
that  of  all  civilized  nations,  professing  to  be  governed  by  a  reg- 
ular system  of  laws,  every  person  is  invested  with  a  general 
authority  to  dispose  of  his  own  property,  to  enter  into  contracts 
and  engagements,  and  to  perform  acts,  which  respect  his  personal 
rights,  interests,  duties,  and  obligations,  except  in  cases  where 
some  positive  or  known  disability  is  imposed  upon  him  by  the 
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laws  of  the  coantry,  in  which  he  resides,  and  to  which  he  owes 
allegiance.  Every  person,  not  under  such  a  disability,  is  treated 
as  being  sui  jurisy  and  capable,  not  only  of  acting  personally  in 
all  such  matters  by  his  own  proper,  act,  but  of  accomplishing  the 
same  object  through  the  instrumentsdity  of  others,  to  whom  he  may 
choose  to  delegate,  either  generally,  or  specially,  his  own  author- 
ity for  such  a  purpose.^  In  the  expanded  intercourse  of  modem 
society  it  is  easy  to  perceive,  that  the  exigencies  of  trade  and  com- 
merce, the  urgen^  pressure  of  professional,  official,  and  other  pur- 
suits, the  temporary  existence  of  personal  illness  or  infirmity,  the 
necessity  of  transacting  business  at  the  same  time  in  various  and 
remote  places,  and  the  importance  of  securing  accuracy,  skill,  abil- 
ity and  speed  in  the  accomplishment  of  the  great  concerns  of  hu- 
man life,  must  require  the  aid  and  assistance  and  labors  of  many 
persons,  in  addition  to  the  immediate  superintendence  of  him, 
whose  rights  and  interests  are  to  be  directly  affected  by  the 
results.^  Hence  the  general  maxim  of  our  laws,  subject  only 
to  a  few  exceptions  above  hinted  at,  is,  that  whatever  a  man 
sui  juris  may  do  of  himself,  he  may  do  by  another ;  and  as  a 
correlative  of  the  maxim,  that  what  is  done  by  another  is  to 
be  deemed  done  by  the  party  himself.  Qui  facit  per  aUum^  per 
seipsum  facere  videtu/r? 

§  3.  In  the  common  language  of  life,  he,  who,  being  compe- 
tent, and  sui  juris^  to  do  any  act  for  his  own  benefit,  or  on  his 
own  account,  employs  another  person  to  do  it,  is  called  the 
Principal,  Ck)nstituent,  or  Employer ;  and  he,  who  is  thus  em- 
ployed, is  called  the  Agent,  Attorney,  Proxy,  or  Delegate  of  the 
Principal,  Constituent,  or  Employer.*  The  relation,  thus  created, 
between  the  parties,  is  termed  an  Agency.  The  power,  thus 
delegated,  is  called  in  law  an  Authority.  And  the  act,  when 
performed,  is  offcen  designated  as  an  act  of  Agency  or  Procura- 
tion; the  latter  word  being  derived  from  the  Roman  law,  in 
which  Procuratio  signifies  the  same  thing  as  Agency,  or  the  ad- 

«  '  I  111  m  ii»ii»iii 

1  Bac.  Abr.  AxiOiorityy  A. 

a  See  1  Domat,  B.  1,  tit.  16;  Introduction  to  title  Proxy,  &c.  216,  816.  — The 
Digest  pithily  puts  the  point  Usus  autem  Procuratoris  perquam  necessarius  est, 
at  qui  rebus  sub  ipsi  superesse  Tel  nolunt,  vel  non  possunt,  per  al^os  possint,  vel 
agere,  vel  conveniri.    Dig.  Lib.  S,  tit  3, 1. 1,  §  2. 

3  Co.  Litt  268  a. 

«  See  1  Domat,  B.  1,  tit  16,  IntrocL 


CH.  I.]  AGBNOY  IN  OXNEBAL.  S 

ministration  of  the  business  of  another.^  When  the  Agency  is 
Gieated  by  a  formal  written  instrument,  especially  if  it  be  under 
seal,  it  is  with  us  commonly  called  a  Letter  of  Attorney ;  by 
foreign  writers,  it  is  more  commonly  called  a  Procuration.^  In 
the  Roman  law  the  Agent  was  called  a  Procurator,  and  he  was 
thus  defined :  Procurator  est^  qui  cUiena  negotia  mandatu  Domini 
administrcU ;  ^  so  that  the  Dominus  (master)  of  the  Civil  Law 
answered  exactly  to  the  principal  of  our  law.  Indeed,  the  defi* 
nition  of  an  agent  at  the  common  law  seems  borrowed  from  this 
very  source ;  and  Lord  Chie^  Baron  Comyns  has  well  expressed 
it,  when  he  says,  that  '^  An  attorney  is  he,  who  is  appointed  to 
do  anything  in  the  place  of  another."  ^ 

§  4.  It  may  not  be  without  use  to  remark,  that  in  the  Roman 
law  an  agency  was  sometimes  called,  in  a  large  sense,  a  Maruk^ 
turn  (mandate) ;  and  the  principal  was  denominated  Mandator  or 
Mandans^  (the  employer  or  mandant,)  and  the  agent  Mandator 
riuSj  (the  employee  or  mandatary.)  ^  For,  in  the  primitive  sense 
of  the  term,  Mandatum  was  not  so  much  a  contract,  from  which 
there  sprung  up  a  civil  obligation  and  action,  as  a  business  or 
negotiation,  (negotium^)  which  was  confided  to  the  discretion  of 
the  mandatary;  Mandare  est gerendum  quid  alicui  committerefi 
But,  in  the  more  ordinary  sense  of  the  word,  ManSutum  was  lim- 
ited to  such  an  agency,  as  was  authorized  and  undertaken  for  an- 
other gratuitously,  and  without  reward.  For,  if  a  compensation 
was  to  be  received,  it  fell  imder  another  head,  and  was  a  Locatio 


^BruMon.  De  Verb.  Sign.  Procnratio  ;*  Code  of  Louisiana,  tit  15,  art.  2954; 
Cifil  Code  of  France,  art  1984.  1985  ;  Malyne,  Lex  Merc.  79 ;  1  Bell,  Comm. 
S85,  (4th  edit)  ;  Id.  B.  8,  pt  1,  cb.  8,  p.  476,  (5th  edit)  * 

9  Ca  Litt  52  a;  li^yne,  Lex  Merc.  78,  79.  —  Thus,  for  example,  Domat  de- 
fines a  procuration  m  this  manner :  "  La  procuration  est  un  acte  par  lequel 
celui,  qui  ne  pent  vaquer  lui  mdme  k  ses  affaires,  donne  pourvoir  k  un  autre  de 
le  faire  pour  lui,  comme  s'il  etait  lui  mdme  present ;  soit  qn'il  faille  simplement 
g^fer  et  prendre  soin  de  quelque  bien,  ou  de  quelque  affaire,  on  que  ce  soit  pour 
traiter  avec  d'autres."    1  Domat,  B.  1,  tit  15,  §  1,  art  1. 

8  Dig.  Lib.  8,  tit  3,  L  1 ;  Heinecc  ad  Pand.  Lib.,8,  tit  3,  §§  415,  428 ;  Pothier, 
Pand.  Lib.  8,  tit  8,  n.  2. 

4  Com.  Dig.  Attorney,  A. 

9  See  1  Stair,  Inst.  B.  1,  tit  12,  p.  127,  edit  by  Brodie ;  Ersk.  Inst  B.  8,  tit 
8,  §  81 ;  StoSry  on  BaiUn.  §  188. 

«  Brisson.  Verb.  Signif.  Mandare;  Noodt  in  Pand.  torn.  2,  p.  872 ;  Heinecc. 
ad  Pand.  Lib.  17,  tit  1,  §  280,  note ;  1  Domat,  B.  1,  tit  15,  Introd. 
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et  Conduction  a  letting  and  hiring  of  the  services  of  the  agent ; 
and  it  was  then  governed  by  somewhat  different  obligations  and 
duties.^  Hence  it  is  declared ;  Mandatum^  nisi  graiuituniy  nullum 
estj  nam  originem  ex  officio  et  amicUid  trahit,  Contrarium  ergo 
est  officio  merces  ;  inlerveniente  enim  pecunid  res  ad  locationem  et 
conductionem  potius  respicit?  Bat  this  distinction  and  the  con- 
sequences thereof  have  been  fully  expounded  in  the  Commen- 
taries on  Bailments,  to  which  the  learned  reader  is  referred  for 
more  exact  information.^  The  Agency,  which  will  be  princi- 
pally, though  not  exclusively,  treated  of  in  the  present  work,  is 
that  which  arises  in  the  course  of  commercial  affairs ;  and  illus- 
trations will  be  borrowed  from  other  sources,  only  when  they 
may  serve  more  fully  to  explain  the  doctrines  applicable  to  the 
former. 


CHAPTER  n. 

WHO    ARE    CAPABLE    OF    BECOMING    PRINCIPALS    AND   AGENTS. 

§  5.  Let  us  next  proceed  to  the  consideration  of  the  question. 
Who  is  capable  of  becoming  a  principal,  and  in  regard  to  what 
matters ;  and  who  is  capable  of  becoming  an  agent,  and  in  re- 
gard to  what  matters.  In  general,  it  may  be  said,  that  every 
person  sui  juris,  is  capable  of  becoming  both  a  principal  and  an 
agent,  unless  there  exists  some  disability  or  prohibition  by  the 
municipal  law,  which  is  to  regulate  Jiis  rights  and  duties.  In 
ord^r,  therefore,  to  arrive  at  any  accurate  understanding  of  this 
subject,  we  are  to  examine  the  exceptions  crea^d  by  that  muni- 
cipal law;  and  where  these  exceptions  cease,  the  natural  presump- 
tion is,  that  in  all  other  cases  the  general  rule  prevails. 


>  It  18  in  the  broad  sense  above  stated,  that  the  word  "  mandate "  is  used  in 
the  present  Civil  Code  of  France,  as  well  as  in  the  Civil  Code  of  Louisiana. 
See  Civil  Code  of  France,  art  1984, 1986;  Civil  Code  of  Louisiana,  art.  2954, 
2955,  2960.  The  modem  Scottish  mercantile  law  seems  to  apply  the  word 
mandate  in  the  same  broad  sense.  1  Bell,  Comm.  885,  §  408  (4th  edit.) ;  Id. 
B.  8,  pt  1,  ch.  8,  §  8,  p.  476,  (5th  edit)  ;  1  Domat,  B.  1,  tit  15,  Introd. 
'  ^  Dig.  Lib.  17,  tit  1,  L  1,  §  4 ;  1  Domat,  B.  1,  tit  15,  §  1,  art  9. 

9  Story  on  Bailm.  §  187  to  156. 
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§  6.  And  first,  who  are  principals,  capable  of  delegating  an- 
thority  to  others  to  act  in  their  behalf  and  for  their  interest  In 
general  it  may  be  stated  (as  has  been  already  intimated),  as  a 
role  of  the  common  law,  that,  whenever  a  person  has  a  power, 
as  owner,  or  in  his  own  right,  to  do  a  thing,  he  may  do  it  by  an 
agent^  Every  person,  therefore,  of  full  age,  and  not  otherwise 
disabled,  has  a  complete  capacity  for  this  pmpose.  But  Infants, 
Married  Women,  Idiots,  Lunatics,  and  other  persons  not  suijuris^ 
are  either  wholly  or  partially  incapable  of  appointing  an  agent 
Idiots,  lunatics,  and  other  persons  not  sui  juris^  are  wholly  inca- 
pable; and  infants  and  married  women  are  incapable,  except 
under  special  circumstances.^  Thus,  for  example,  an  infant  may 
auth<mze  another  person  to  do  any  act  which  is  for  his  benefit ; 
but  he  cannot  authorize  him  to  do  an  act  which  is  to  his  preju- 
dice.^ If,  therefore,  an  infant  should  make  a  letter  of  attorney 
to  another,  to  take  livery  of  lands  on  a  feofiment  to  him,  it  will 
be  good ;  for  it  will  be  intended  to  be  for  his  benefit^    But  if  an 

^  Coombe's  case,  9  Co.  R.  70  b ;  Com.  Dig.  Attorney^  C.  1 ;  Heinecc.  ad  Pand 
Pt  1,  Lib.  8,  tit  1,  f  424.     Ante,  §  2. 

*  The  civil  law  included  the  like  disabilities.  Thus,  for  example,  an  idiot  or 
lunatic  was  rendered  incapable  of  contracting,  and  could  not  delegate  authoritj 
to  another  to  act  for  him.  Furiosus  nullum  negotium  gerere  potest,  quia  non 
tntelligit,  quod  agit    Inst  Lib.  8,  tit  20,  §  8. 

The  same  rule  applied  to  an  infant,  as  contradistinguished  from  a  minor  of 
jears  of  discretion.  Nam  infans,  et  qui  infantisB  proximus  est,  non  multum  a 
furioBO  distant;  quia  hujusmodi  SBtatis,  pupilli  nullum  habent  intellectum.  Inst 
Lib.  8,  tit  20,  §  10.  Furiosi  Tel  ejus,  cui  bonis  interdictum  sii,  nulla  voluntas 
est  Dig.  Lib.  50,  tit  1 7, 1.  40 ;  id.  1.  5.  —  But  then  again  a  minor  or  pupil  might 
sometimes  act  by  an  agent,  with  the  consent  of  his  guardian  or  tutor.  Verum, 
si  ipee  pupillus  prseposuerit,  si  quidem  tutoris  auctoritate,  obligabitur ;  si  minus, 
non.  Dig.  Lib.  14,  iit  8,  1.  9 ;  Inst  Lib.  8,  tit  20,  §  9 ;  Pothier,  Pand.  Lib.  8, 
tit  8,  n.  17, 18;  Pothier  on  Oblig.n.49  to  52 ;  Dig.  Lib.  50,  tit  17, 1.  5.  Ueinec- 
cius  lays  down  the  general  rule,  and  the  exceptions,  in  the  following  brief  terms. 
(1.)  Ut  ii  demum  procnratorem  constiiuant,  qui  et  mandare  et  res  suas  libera 
administrare  possunt ;  adeoque,  (2.)  Non  furiosi  mente  capti,  in&ntes,  surpi,  mnti, 
prodigL  Heinecc.  ad  Pand.  P.  1,  Lib.  8,  tit  8,  §  424*  See  Pothier  on  OWig.  n. 
49  to  52,  n.  74,  75. 

8  Keane  v.  Boycott,  2  H.  Black.  E.  516 ;  Tucker  t».  Moreland,  10  Peters,  R.  58, 
69 ;  Whitney  v.  Dutch,  14  Mass.  R.  468 ;  2  Kent,  Comm.  Lect  81,  p.  288  to  248 
(4tb  edit) 

*  Com.  Dig.  Enfimt,  B.  1 ;  1  RolL  Abr.  780, 1.  10 ;  Zouch  v.  Parsons,  8  Burr. 
B.  1808;  Coombe's  case,  9  Ca  B.  76  b;  2  Kent,  Comm.  Lect  81,  p.  283  to  844 
(4th  edit) 

1* 
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infant  should  make  a  feoffment,  and  execute  a  letter  of  attorney 
to  another,  to  make  livery  in  his  name  to  the  feoffee,  it  will  be 
void  [or  at  least  voidable] ;  for  such  feoffment  and  livery  will  be 
intended  to  be  to  his  prejudice.^  So  in  regard  to  married  women, 
ordinarily,  they  are  incapable  of  appointing  an  agent  or  attorney ; 
and  even  in  case  of  a  joint  suit  at  law,  an  appointment  of  an 
attorney  by  a  married  woman  is  void ;  and  her  husband  may 
make  an  attorney  for  botb.^  But  where  a  married  woman  is 
capable  of  doing  an  act,  or  of  transferring  property  or  rights  with 
the  assent  of  her  husband,  there,  perhaps,  she  may,  with  the  as- 
sent of  her  husband,  appoint  an  agent  or  attorney  to  do  the 
same.^  So  with  regard  to  her  separate  property,  she  may,  per- 
haps, be  entitled  to  dispose  of  it,  or  to  incumber  it,  through  an 
agent  or  attorney ;  because  in  relation  to  such  separate  property 
she  is  generally  treated  as  a  feme  sole.*  I  say,  perhaps ;  for  it 
may  admit  of  question  ;  and  there  do  not  seem  to  be  any  satis- 
factory authorities  directly  on  the  point.^ 

§  7.  Secondly,  who  are  capable  of  becoming  agents.  And 
here  it  may  be  stated,  that  there  are  few  persons  who  are  ex- 

1  Com.  Dig.  Enfant,  C.  2 ;  Perkins,  Grant,  18 ;  Zouch  v.  Parsons,  3  Burr. 
1804 ;  Coombe*8  case,  9  Co.  R.  75,  76 ;  Lawrence  v.  McArter,  10  Ohio  R.  37 ; 
Pyle  V.  Cravens,  4  Littell,  18  J  Doe  d.  Thomas  r.  Roberts,  16  M.  &  W.  778; 
Bennett  v.  Davis,  6  Cowen,  893 ;  Waples  v.  Hastings,  3  Harrington,  403 ;  Knox 
V.  Hack,  10  Harris,  387.    See  Bingham  on  Infancy,  (Bennett's  ed.) 

8  Saunderson  v,  Marr,  1  H.  Bl.  75 ;  Roberts  r.  Peirson,  2  Wils.  R.  3 ;  Foxwiste 
V.  Tremaine,  2  Saund.  R  212,  213;  Bacon,  Abr.  Baron  Sf  Feme,  I.;  Wilkins  v. 
Wetherell,  3  Bos.  &  Pull.  220;  Maclean  v.  Douglas,  8  Bos.  &  Pull.  128;  Yiner, 
Abr.  Attorney,  C.  pi.  5,  7 ;  Co.  Litt  42  b;  Harg.  note  4;  Co.  Litt.  112  a,  Harg. 
note  6. 

8  Sed  qucere. 

*  See  2  Story  on  Equity  Jurisp.  §  1891  to  1402. 

&  See  Clancy  on  Husband  and  Wife,  166  to  169 ;  Id.  ch.  5,  p.  282  to  294 ;  Roper 
on  Husband  and  Wife,  ch.  16, p.  97  to  100 ;  Id.  107, 108, 1 26 ;  Id.  ch.  19,  pp.  184, 
185, 198, 194.  —  It  is  laid  aown  in  Com.  Dig.  Baron  jr  Feme,  6. 8,  that,  if  there  be 
a  demise  for  J^ears  by  husband  and  wife  of  the  lands  of  the  wife,  with  a  letter  of 
attorney,  signed  by  both,  to  deliver  the  lease  upon  the  land,  it  is  a  good  demise  of 
both  during  the  coverture  though  the  wife  cannot  make  an  attorney.    And  for 

this  is  cited v,  Hopkins,  Cro.  Car.  165 ;  and  Cooper's  case,  2  Leon.  R.  200; 

and  Anon.  2  Bulst.  B.  18 ;  which  are  directly  in  point  But  Gardner  v,  Norman, 
Cro.  Jac.  617;  Wilson  v.  Rich,  Yelv.  R.  1 ;  S.  C.  1  Brownl.  R.  184;  Plomer  v. 
Hockhead,  2  Brownl.  R.  248,  are  to  the  contrary.  Adams,  in  his  work  on  Eject- 
ment, (p.  179  [174,]  third  edition,)  lays  down  the  rule  according  to  these  latter 
cases.    See  also  Runniogton  on  Ejectment,  148. 
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duded  from  acting  as  agents,  or  from  exercising  an  authority 
delegated  to  them  by  others.  Therefore,  it  is  by  no  means  nec- 
essary for  a  person  to  be  sui  jurisy  or  capable  of  acting  in  his  or 
her  own  right,  in  order  to  qualify  himself  or  herself  to  act  for 
others.  Thus,  for  example,  monks,  infants,  femes  covert,  persons 
attainted,  outlawed,  or  excommunicated,  villeins,  [slaves,]  and 
aliens  may  be  agents  for  others.^  For  the  execution  of  a  naked 
authority  can  be  attended  with  no  manner  of  prejudice  to  per- 
sons under  such  incapacities  or  disabilities,  or  to  any  other  per- 
son, who  by  law  may  claim  any  interest  under  such  incapaci- 
tated or  disabled  persons  after  their  death.^  Nay,  a  feme  covert 
may  be  an  attorney  of  another  to  make  livery  to  her  husband 
upon  a  feoffment ;  and  a  husband  may  make  such  livery  to  his 
wife ;  although  they  are  generally  deemed  but  one  person  in  law.* 
[So  the  husband  may  act  as  agent  for  his  wife  in  investing  her 
money  in  real  estate,  and  though  he  take  the  title  to  himself,  it 
will  not  avail  his  creditors,  there  being  no  fraud.]  *  She  may  also 
act  as  the  agent  or  attorney  of  her  own  husband,  and  as  such, 
with  his  consent,  bind  him  by  her  contract  or  other  act ;  ^  or  she 
may  9jct  as  the  agent  of  another  in  a  contract  with  her  own  hus- 
band.^ There  are,  indeed,  some  exceptions  to  the  general  rule 
above  stated  ;  for  an  idiot,  lunatic,  or  other  person  otherwise  non 
compos  mentis,  cannot  do  any  act,  as  an  agent  or  attorney,  bind- 
ing upon  the  principal ;  for  they  have  not  any  legal  discretion  or 
understanding  to  bestow  upon  the  affairs  of  others,  any  more 


1  Thomson  on  Bills,  p.  220  (2d  edit.),  1836 ;  Co.  Litt.  52  a ;  Bac.  Abr.  Author- 
ity^  B. ;  Com.  Dig.  Attorney,  C.  4 ;  Id.  Baron  jr  Feme,  F.  3 ;  Chastain  v.  Bowman, 
1  Hill,  (S.  C.)  270.  Aliens  are  enumerated  by  Lord  Coke  (as  in  the  text)  as 
capable  of  being  agents  for  others.  By  this  Lord  Coke  probably  had  in  view 
alien  friends,  who,  although  they  have  not  a  capacity  to  hold  real  estate  for  them- 
selves, may  act  as  attorneys  for  others  in  letting  or  selling  real  estate. 

*  Bacon,  Abr.  Authority,  B. 

'  Emerson  v,  Konden,  1  £sp.  Rep.  142 ;  Frestwick  v,  Marshall,  7  Bing.  R. 
565 ;  Palethorp  v.  Furnish,  2  Esp.  R.  511,  note ;  Hopkins  v.  Mollineux,  4  Wend. 
R.465. 

4  Ready  p.  Bragg,  1  Head,  (Tenn.)  511. 

5  Bacon,  Abr.  Authority,  B. ;  Co.  Litt  112,  and  Harg.  note  6;  Pothier  on 
Ob%  n.  74,  82  ;  Pickering  v.  Pickering,  6  N.  H.  R.  124  ;  MacKinley  r.  McGreg- 
or, 3  Wharton,  369 ;  Felker  v.  Emerson,  16  Verm.  653 ;  Story  on  Bailments, 
§  162.    Edgerton  v.  Thomas,  5  Seld.  40. 

*  Ca  Litt  58  a;  Com.  Dig.  Attorney^  C.  4  ;  Id.  Baron  (;  Feme^  D. 
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than  upon  their  own.^  And  even  in  case  of  a  feme  covert,  al- 
though in  general  she  is  competent  to  act  as  an  agent  of  a  third 
person ;  yet  it  is  by  no  means  clear,  that  she  can  do  so  against 
the  express  dissent  of  her  husband,  as  such  agency  may  involve 
duties  and  services  inconsistent  with  those  which  appertain  to 
her  peculiar  relations  to  her  husband  and  family. 

§  8.  Distinctions,  not  unlike  these,  existed  in  the  civil  law ;  for 
by  that  law  a  minor,  a  feme  covert,  a  servant,  a  slave,  a  kins- 
man, or  an  alien,  might  be  appointed  as  an  agent*  And  espe- 
cially does  this  seem  to  have  been  applicable  to  the  common 
course  of  transactions  in  the  ordinary  business  of  a  store  or  shop, 
where  the  persogn,  who  superintended  it,  was  ordinarily  called 
Institor.  Institor  appeUatus  est  ex  eo,  quod  negotio  gerendo  in- 
stety  nee  muUum  facU  ;  tabemce  sit  prcepositusj  an  cuilibet  alii  ne- 
gotiationi?  Parvi  autem  refert^  quis  sit  institor ;  nMsctUiiSj  an 
fismina  ;  liber ^  an  servus  ;  proprius^  vel  aiienus :  —  Memj  quisquis 
prceposuit  ;  nam,  et  si  mtUier  prceposuit^  campetit  institaria^  (actio,) 
exemplo  ezerdtorice  actionis  ;  et,  si  mulier  sit  pnseposita,  tenebitur 
etiam  ipsa,  Sed  et,  sifiliafamilids  sit,  vel  ancilla  prceposUa,  com* 
petit  institoria  actio.  Pupillus  autem  institor  obUgat  eum,  qui 
eum  prteposuit,  institorid  actione ;  quoniam  sibi  imputare  debet, 
qui  eum  prceposuit.  Nam  plerique  pueros  puellasque  tabemis 
prceponunt? 

1  Thomson  on  Bills,  p.  220  (2d  edit),  1886. 

«  Dig.  Lib.  14,  tit  8, 1.  8  ;  Id.  1.  6,  Introd.  and  §  1  to  4 ;  Pothier  on  Oblig.  by 
Evans,  n.  74  to  82,  n.  447  to  456  ;  1  Bell,  Comm.  885,  (4th  edit) ;  Id.  p.  478  to 
481,  (5th  edit)  ;  1  Domat,  B.  1,  tit  16,  §  8,  arts.  1,  4,  5  ;  Fothler,  Pand.  Lib.  14, 
tit  8,  n.  1,  8,  4,  5,  6, 17, 18 ;  Id.  Lib.  14,  tit  1,  n.  11, 12 ;  1  Stair,  Inst  bj  Brodie, 
B.  1,  tit  12,  §  19.  —  In  another  passage  the  definition  of  Institor  is  somewhat  dif- 
ferently given.  Institor  est,  qui  taberhas,  locove,  ad  emendum  vendendumne, 
propontur,  quique  sine  loco  ad  eundem  actum  prsaponitur.  Dig.  Lib.  14,  tit  8, 
L  18.  Mr.  Bell,  in  his  £|ommentaries  on  the  Laws  of  Scotland,  Vol.  1,  p.  385, 
(4th  edit)  ;  Id.  pp.  479,^80,  (5th  edit,)  says,  that  the  charge  given  to  a  clerk  to 
manage  a  store  or  shop  is  called  Institorial  power.  See,  also,  1  Stair,  List  by 
Biodie,  B.  1,  tit  11,  §§  12,  18, 19 ;  Ersk.  Inst  B.  8,  tit  8,  §  46. 

3  Dig.  Lib.  14,  tit  8, 1.  7,  §§  1,  2 ;  Id.  1. 8 ;  1  Domat,  B.  1,  tit  16,  art.  4  ;  FoUiier, 
Pand.  Lib.  8,  tit.  8,  n.  17.  —  Heineccius  may  be  thoaght  to  have  drawn  a  some- 
what broader  inference ;  and  to  have  insisted,  that  persons,  generally  disabled  to 
act  in  their  own  affairs,  were  disabled  to  act  as  agents  for  others.  Ex  eodem  in- 
ferimus  (says  he,)  natura  inhabiles  ad  negotia  aliorum  gerenda,  procuratores  ease 
non  posse ;  veluti  furiosos,  mente  captos,  infantes,  surdos  et  mutos,  minoris  annis 
septemdecim.    Heinecc  ad  Pand.  Lib.  8,  tit  8,  §  425.    Bat  he,  most  probably, 
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§  9.  But  although  all  persons  sui  jwisy  are  in  general  (as  we 
have  seen)  capable  of  becoming  agents ;  yet  we  are  to  under- 
stand, that  they  cannot  at  the  same  time  take  upon  themselves 
incompatible  duties  and  characters ;  or  become  agents  in  a  trans- 
action, where  they  have  an  adverse  interest,  or  employment.^ 
Thus,  a  person  cannot  act  as  agent  in  buying  for  another  goods 
belonging  to  himself ;  and  at  a  sale  made  for  his  principal,  he 
cannot  become  the  buyer.^  Neither  can  he,  when  holding  a 
fiduciary  relation,  such  as  trustee,  guardian,  attorney,  or  agent, 
contract  with  the  same  general  binding  force  with  his  principal, 
as  in  ordinary  cases,  where  such  a  relation  does  not  exist.^  And 
a  memorandum,  made  and  signed  by  a  seller,  at  the,  request  of 
the  purchaser,  will  not  bind  the  latter,  as  a  memorandum  within 
the  Statute  of  Frauds,  on  account  of  this  incompatibility  of 
character.*  [So  the  agent  of  an  insurance  company,  however 
broad  his  authority,  cannot  receive  an  application  from  himself, 
and  insure  his  own  property  so  as  to  bind  the  company.^] 

§  10.  The  civil  law  recognized  in  the  fullest  manner  the  same 
doctrine.  Tutor  rem  pupilli  emere  non  potest  Idemque  porru 
gendum  est  ad  similia^  id  est,  ad  ctiratores,  procuratores,  et  qui 
negotia  aliena  gerunt.^  The  reason  is  laid  down  in  another  pas- 
sage ;  that  there  is  a  natural  incompatibility  between  the  interest 
of  the  buyer  and  that  of  the  seller.  Quemadmodum  in  emendo 
et  vendendo  naturaliter  concessum  estj  quod  pluris  sit^  minoris 
emere;  quod  minoris  sit^ pluris  vendere;  et  ita  invicem  se  circum' 


referred  to  such  mental  incapacity,  as  depri?ed  them  of  a  suitable  discretion  to 
perform  the  duties  of  an  agent.  See  Fothier,  Pand.  Lib.  3,  tit.  3,  n.  19,  20;  1 
Domat,  B.  1,  tit.  16,  art.  4. 

1  Paley  on  Agency,  by  Lloyd  (3d  edit.)  ch.  1,  Pt.  1,  §  7,  art  6,  p.  38  ;  Id.  art. 
6,  p.  87,  and  note  (4)  ;  1  Story  on  Equity  Jurisp.  §§  315,  816  ;  Post,  §§  10,  210, 
211.    See  Stainback  i;.  Read,  11  Gratt.  281. 

*  Paley  on  Agency,  by  Lloyd,  88  to  38 ;  Massey  v.  Davies,  2  Ves.  jr.  317; 
Charter  r.  Trevellyan,  11  Clark  &  Finn.  714 ;  Bunker  r.  Miles,  30  Maine,  481 ; 
Walker  v.  Pakner,  24  Ala.  358 ;  Post,  §§  210,  211,  213. 

3  1  Story  on  Equity,  §  808  to  828,  and  cases  cited  in  Paley  on  Agency,  by 
Lloyd  (8d  edit)  p.  33  to  37 ;  1  Livermore  on  Agency,  416  to  433  (edit.  1818.) 

*  Wright  w.  Dannah,  2  Camp.  R.  208 ;  Dixon  v.  Bromfield,  2  Chitty,  R.  205 ; 
Fadrbrother  v.  Simmons,  5  Bam.  &  Aid.  338. 

^  Bentley  v.  Columbia  Ins.  Co.  19  Barbour,  595. 
<  Dig.  Lib.  18,  tit  1, 1.  84,  §  7 ;  Post,  §  213. 
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scvibere?'  Or,  as  it  is  elsewhere  said ;  In  pretio  empHonis  et  veiu 
ditianis  naitiraliter  licere  contrahentibus  se  circumvenire?  Caja- 
cios  has  expounded  the  bearing  of  this  doctrine  on  various 
occasions ;  and  more  especially,  where  he  says ;  Nee  enim  unr 
quam  aliquis  quidqimm  vendibit  sibiy  sed  alii,  Denique  idem 
homo  emptoris  et  vendUoris  officio  fungi  non  potest.  Cum  vero 
idem  non  esset  constitutum  de  curaiore^  quia^  rem  adokscentis  vel 
furiosi,  vel  prodigi,  curatorem  emere  non  posse.  Nee  de  Procvr 
ratore  negotiorum  constUuto  ex  mandato,  vel  immiscente  se  negO' 
tits  sine  mandato,  non  posse  hunc  quoque  etiam  quidquam  emere 
de  rebus  dominij  ad  quern  negotia  pertinent.^ 

§  11.  In  the  next  place,  as  to  the  subject-matter  of  an  agency. 
Although,  in  general,  what  a  person  sui  juris  may  do  himself,  he 
may  delegate  authority  to  another  to  do  for  him ;  yet  there  are 
exceptions  to  the  doctrine.  Thus,  although  a  person  may  do  an 
unlawful  act,  it  is  dear  that  he  cannot  delegate  authority  to  an- 
other person  to  do  it ;  for  it  is  against  the  policy  of  the  law  to 
allow  any  such  authority,  and  therefore  the  appointment  is 
utterly  void.  It  imports  neither  duty,  nor  obligation,  nor  re- 
sponsibility, on  either  side;  although  it  may  involve  both  in 
punishment;  Consentientes  et  agentes  pari  pasna  plectentur,^ 
And  this  is  clearly  the  dictate  of  natural  justice ;  and  as  such 
is  recognized  in  the  civil  law.  Rei  turpis  nuUam  mandatum  est^ 
Hud,  quoque,  mandatum  non  est  obligatoriumy  quod  contra  bones 
mores  est;  veluti,  si  Titius  defurto,  aut  de  damno  faciendo,  aut  de 


1  Dig.  Lib.  19,  tit  2, 1.  22,  §§  8  ;  Post,  §  210. 

S  Dig.  Lib.  4,  tit.  4, 1.  16,  §  4 ;  Post,  §§  210,  218. 

'  Cujacii  Opera,  Tom.  6,  p.  90,  ad  Lib.  15,  Dig.  Salvii  Juliani  (edit  Neap. 
1758)  ;  Id.  Tom.  4,  p.  968,  C.  Comm.  in  Lib.  8,  Resp.  Papin. ;  Id.  Tom.  1,  p.  968, 
C.  ad  tit  de  minor.  25  annis;  Dig.  Lib.  4,  tit  4.  See  also  Dig.  Lib.  26,  tit.  8, 
L  5,  §  2.  —  Mr.  Livermore  has  cited  another  passage,  1  Liverm.  on  Agency,  417, 
note  (edit  1818,)  from  Cujacius;  as  contained  in  Cajac.  ad  Dig.  Lib.  4,  4, 16» 
4 ;  Cujac.  Opera,  Tom.  1,  p.  998,  (edit  1755.)  It  n :  Emptor  emit  quam  minimo 
potest,  venditor  vendit  qoam  maximo  potest  I  do  not  find  the  passage  in  the 
place  cited.  But  in  Cujac.  Comm.  in  Lib.  8,  Respons.  Papin.  Cujac.  Opera, 
Tom.  4,  p.  968,  (edit  1758,)  ad  §  Cum.  Inter.  [Dig.  Lib.  46,  tit  1, 1.  51,  §  4,]  is 
the  following  passage :  "  Haec  scilicet  est  natura  contractus  emptionis  et  vendi- 
tionis,  ut  vendat  onus  quanto  pluris,  emat  alter  quanto  minoris  possit"  Post, 
S  210  and  note. 

*  Fitzherbert's  case,  5  Co.  R.  80. 

«  Dig.  Lib.  17,  tit  1,  L  6,  §  8 ;  Post,  §  20. 
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hgurid  faciendd  mandat  tibi;  licet  enimptenam  isHusfacli  nomini 
prtBStiieriSj  non  tamen  uUam  habes  adverstis  Titium  actionem.^ 

§  12.  But  there  are  other  exceptions  of  a  different  character, 
and  standing  upon  different  principles.  They  arise  from  this, 
that  the  act  to  be  done  is  of  a  personal  nature,  and  incapable 
of  being  delegated ;  or  that  it  is  a  personal  trust  or  confidence, 
and  therefore  by  implication  prohibited  from  being  delegated. 
Examples  of  both  sorts  are  to  be  found  in  the  common  law. 
Thus,  a  person  cannot  do  homage  or  fealty  by  attorney ;  for  it 
is  deemed  inseparably  annexed  to  the  man  doing  it,  as  a  per- 
sonal service.^  So,  although,  by  the  ancient  common  law,  a 
lord  might  beat  his  villein  for  cause  or  without  cause ;  yet  he 
could  not  delegate  his  authority  to  another  to  beat  his  villein 
without  cause,^ 

§  13.  For  a  like  reason,  one,  who  has  a  bare  power  or  author- 
ity from  another  to  do  an  act,  must  execute  it  himself,  and  can- 
not delegate  his  authority  to  another ;  for  this  being  a  trust  or 
confidence  reposed  in  him  personally,  it  cannot  be  assigned  to  a 
stranger,  whose  ability  and  integrity  might  not  be  known  to  the 
{Nrincipal,  or  who,  if  known,  might  not  be  selected  by  him  for 
such  a  purpose.^     Therefore,  if  a  man  has  a  power  given  to  him 


1  Inst  Lib.  S,  tit  27,  §  7. — Mr.  Livermore's  remarks  on  this  subject  are  worthy 
of  the  attention  of  the  learned  reader.  1  Li  verm,  on  Agency,  §  2,  p.  14  to  28, 
(edit  1818.) 

9  Coombe*s  case,  9  Co.  B.  76  a ;  Com.  Dig.  Attorney,  C.  3. 

'  Coombe's  case,  9  Ca  R.  76  a ;  Com.  Dig.  Attorney,  C.  8.-^  On  the  same  ac- 
count, where  an  act  is  required  by  statute  to  be  done  by  the  party,  if  it  can  be 
fairly  inferred  from  the  nature  of  the  act,  that  it  was  intended  to  be  personally 
done,  it  cannot  be  done  by  an  attorney.  Thus,  for  example,  where  a  feme 
covert  is  authoriased  by  the  laws  of  a  State  to  convey  her  right  in  any  real  estate 
by  deed,  duly  acknowledged  by  her  upon  a  privy  examination  of  a  magistrate,  it 
may  be  presumed,  that  she  cannot  acknowledge  the  same  by  an  attorney. 

4  Bacon,  Abr.  Authority,  D. ;  Ersk.  Inst  B.  8,  tit  8,  §  84 ;  1  Liverm.  on 
Agency,  §  5,  p.  54  to  66  (edit  1818) ;  Com.  Dig.  AUomey,  C.  8 ;  2  Kent,  Com. 
Lect  41,  (4th  edit.)  688 ;  Coombe's  case,  9  Co.  B.  75  b ;  Blore  v.  Sutton,  8 
Meriv.  B.  237,  246  ;  Schmaling  t;.  Thomlinson,  6  Taunt  B.  147  ;  Soley  v.  Bath- 
bone,  2  AL  &  Selw.  298;  Cockran  v.  Irlam,  2  M.  &  Selw.  801,  808,  note;  1 
Bell,  Comm.  B.  8,  Pt  1,  ch.  4,  §  4,  p.  888,  (4th  edit.)  ;  Id.  p.  482,  (5th  edit)  ; 
EmersoD  o.  Providence  Hat  Manuf.  Co.  12  Mass.  B.  241,  242;  Tippets  v. 
Walker,  4  Mass.  B.  597  ;  Commercial  Bank  of  Lake  Erie  v.  Norton,  1  Hill,  B. 
501 ;  Lynn  v.  Borgoyne,  18  B.  Monroe,  400. 
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by  the  owner  to  sell  an  estate,^  or  to  make  leases  for  him,  he  can- 
not act  by  an  attorney  or  agent ;  for  it  is  a  personal  trust.  So, 
if,  by  a  will,  an  executor  has  a  power  given  to  him  to  sell  prop- 
erty ;  2  or  a  person  is  vested  with  a  power  'of  appointment  or 
distribution  of  property  among  certain  persons,  according  to  his 
discretion ;  in  each  case  the  power  must  be  executed  by  him  per- 
sonally, and  cannot  be  delegated  to  another.^  So,  a  factor  can- 
not ordinarily  delegate  his  employment,  as  such,  to  another,  so 
as  to  raise  a  privity  between  such  thurd  person  and  his  principal, 
or  to  confer  on  him,  as  to  the  principal,  his  own  rights,  duties, 
or  obligations.*  The  same  rule  applies  to  a  broker ;  for  he  can- 
not delegate  his  authority  to  another  to  sign  a  contract  in  behalf 
of  his  principal,  without  the  assent  of  the  latter.*^  [So  where 
the  directors  of  a  corporation  had  power  to  execute  a  lease  of 
certain  premises,  it  was  held  they  could  not  authorize  a  third 
person  to  execute  a  lease  which  should  bind  the  corporation.® 
So,  where  by  a  statute,  a  corporation  was  authorized  to  lay  as- 
sessments on  its  members,  it  was  considered  that  this  power 
could  not  be  delegated  to  the  directors.^  ]  The  reason  is  plain ; 
for  in  each  of  these  cases,  there  is  an  exclusive  personal  trust 
and  confidence  reposed  in  the  particular  party.  And  hence  is 
derived  the  maxim  of  the  common  law ;  Delegata  potestas  non 


1  Bocock  t;.  Pavey,  8  Ohio  St.  R.  270. 

^  Com.  Dig.  Attorney,  C.  3  ;  Coombe's  case,  9  Co.  R.  75  ;  1  Roll.  Abr.  Author^ 
ityy  £.  1.  SO ;  Bacon,  Abr.  Authority,  D. 

3  1  Roll.  Abr.  Authority,  C.  L  15 ;  Ingram  v.  Ingram,  2  Atk.  88 ;  Att-Gen.  v. 
Berryman,  cited  2  Ves.  643. 

4  Catlin  V.  Bell,  4  Camp.  R.  188 ;  Soley  v.  Rathbone,  2  M.  &  Selw.  298 ; 
Cockran  t?.  Irlam,  2  M.  &  Selw.  801,  n. ;  Schmaling  v.  Thomlinson,  6  Taunt  R. 
146;  1  Bell,  Comm.  888,  §  412,  (4th  edit.);  Id.  p.  482,  (5th  edit)  See  also 
Post,  §§108,  110. 

5  Henderson  v.  Barnwell,  1  Y.  &  Jenr.  887 ;  1  Bell,  Comm.  888,  §  412,  (4th 
edit) ;  Id.  p.  482,  (5th  edit)  ;  Post,  §  109.  [But  it  has  been  held  that  a  broker 
may  authorize  his  clerk  to  make  and  sign  a  memorandum  of  a  contract,  in  his 
presence,  and  when  the  clerk  acts  merely  ministerially  and  exercises  no  discre- 
tion of  his  own.    Williams  v.  Woods,  16  Md.  R.  220.] 

®  Gillis  t7.  Bailey,  1  Foster,  149.  See  also  Despatch  Line  v.  Bellamy  Man^ 
Co.  12  JNf.  H.  R  226  ;  Stoughton  v.  Baker,  4  Mass.  522 ;  Emerson  v.  Providence 
fiat  Co.  12  Mass.  237;  Brewster  v.  Hobart,  15  Pick.  302,  Wilde,  J;  Blore  v. 
Sutton,  8  Merivale,  237.     See  Hoyt  t7.  Thompson,  5  Smith,  216. 

7  Winsor,  ex  parte^  8  Story,  R.  411*     See  Mayer  v.  McLure,  86  Miss.  894. 
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potest  delegari}  And  the  like  rule  prevailed,  to  some  extent,  in 
the  civil  law;  Procuratarem  alium procuratorem  facere  non posse? 
It  seems  also  to  be  the  general  rule  of  the  Scottish  law.^ 

§  14.  In  general,  therefore,  when  it  is  intended,  that  an  agent 
shall  have  a  power  to  delegate  his  authority,  it  should  be  given 
to  him  by  express  terms  of  substitution.*  But  there  are  cases, 
in  which  the  authority  may  be  implied ;  as  where  it  is  indispen- 
sable by  the  laws,  in  order  to  accomplish  the  end ;  or  it  is  the 
ordinary  custom  of  trade ;  or  it  is  understood  by  the  parties  to 
be  the  mode,  in  which  the  particular  business  would  or  might  be 
done,^  (or  where  from  the  nature  of  the  agency  a  sub-agent  is 
necessary.]^     Thus,  if  a  person  should  order  his  goods  to  be  sold 


1  2  Inst  597;  Branch's  Maxims,  38;  2  Kent,  Com.  Lect.  41,  p.  633,  (4th 
edit.)  ;  Catlin  v.  Bell,  4  Camp.  188. 

2  See  Dig.  Lib.  49,  tit  1, 1.  4,  §  6 ;  Lib.  14,  tit  1, 1. 1,  §  5 ;  Id.  Lib.  17,  tit  1, 1.  8, 
§3;  Cujaoii  Opera,  Tom.  10,  p.  797,  (edit  Neap.  1758);  Heinecc.  ad  Pand. 
P.  1,  Lib.  3,  tit  3,  §  419  to  433;  Erek.  Inst  B.  3,  tit  3,  §  34;  2  Kent,  Com. 
I.,ect  41,  p.  633,  (4th  edit)  ;  1  Domat,  B.  1,  tit  16,  §  3,  art  3.  This  seems  reg- 
ularly true  in  the  civil  law,  in  cases  of  suits  ante  litem  contestatam ;  and  perhaps 
there  might  be  the  like  qualifications  annexed  to  the  rule  in  some  other  cases. 
Dig.  Lib.  14,  tit  1,  L  1,  §  5 ;  Dig.  Lib.  17,  tit.  1, 1.  8,  §  8  ;  Pothier,  Pand.  Lib.  14, 
tit  1,  n.  1,  2,  3 ;  lb.  Lib.  17,  tit  1,  n.  23 ;  1  Domat,  B.  1,  tit  16,  §  3,  art.  3. 
Erskine,  in  his  Institutes,  (B.  3,  tit.  3,  §  34,)  says,  that  by  the  Roman  law,  a 
mandatary  might  ha?e  committed  the  execution  of  the  mandate  to  any  third  per- 
son ;  and  for  this  he  cites  the  Digest,  Lib.  17,  tit.  1, 1.  8,  §  3.  The  passage  seems 
to  prove,  that  the  action,  mandati  actio,  would  lie  against  the  second  mandatary 
in  cases  where  the  agency  was  for  the  administration  of  private  affairs.  Did  the 
rule  as  to  substitution,  apply  to  the  case  of  an  institor,  or  common  clerk  in  a 
shop  ?     See  the  Digest,  Lib.  14, 1. 1,  §  5 ;  1  Domat,  B.  1,  tit.  16,  §  3,  art  8. 

3  1  Stair,  Inst  by  Brodie,  B.  1,  tit  12,  §  7,  p.  129 ;  Ersk.  Inst  B.  3,  tit  8, 
§34. 

4  See  1  Li  verm,  on  Agency,  54-56,  (edit.  1818)  ;  Commercial  Bank  of  Lake 
Erie  v.  Norton,  1  Hill,  R.  505. 

*  Coles  V.  Trecothick,  9  Ves.  234,  251,  252;  1  Bell,  Com.  387  to  391,  §  412, 
(4tii  edit.) ;  Id.  p.  482,  (5th  edit) ;  8  Chitty  on  Com.  and  Manuf.  206  ;  Shipley 
V.  Kymer,  1  M.  £c  Selw.  484;  Cockran  v.  Irlam,  2  M.  &  Selw.  301,  303,  note; 
Laasatt  v.  Lippincott,  6  Serg.  &  R.  386  ;  Johnson  v.  Cunningham,  1  Alabama  R. 
249,  N.  S.  See  Appleton  Bank  o.  McGilvray,  4  Gray,  522 ;  Dorchester  Bank  v. 
New  England  Bank,  1  Cush.  177.  # 

«  See  The  Quebec  Railroad  Co.  w.  Quinn,  12  E.  F.  Moore,  (Privy  Council) 
238.  [An  agent  has  no  right  to  delegate  his  authority  to  a  sub-agent,  without  the 
assent  of  his  principal ;  but,  where  from  the  nature  of  the  agency,  a  sub-agent 
most  necessarily  be  employed,  the  assent  of  the  principal  is  implied ;  as,  where  a 
draft,  payable  at  a  distant  place,  is  left  with  a  bank  for  collection,  it  must  be  pre- 
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by  an  agent  at  public  auction ;  and  the  sale  could  only  be  made 
by  a  licensed  auctioneer,  the  authority  to  substitute  him  in  the 
agency,  so  far  as  the  sale  is  concerned,  would  be  implied.^  So 
where,  by  the  custom  of  trade,  a  ship-broker,  or  other  agent,  is 
usually  employed  to  procure  a  freight  or  charter-party  for  ships, 
seeking  a  freight,  the  master  of  such  a  ship,  who*  is  authorized  to 
let  the  ship  on  freight,  wiU  incidentally  have  the  authority  to  em- 
ploy a  broker,  or  agent  for  the  owner,  for  this  purpose.  And  the 
same  principle  wiU  apply  to  a  factor,  where  he  is,  by  the  usage 
of  trade,  authorized  to  delegate  to  another  the  authority  to  sub- 
stitute another  person  to  dispose  of  the  property.^  In  short,  the 
true  doctrine,  which  is  to  be  deduced  from  the  decisions,  is,  (and 
it  is  entirely  coincident  with  the  dictates  of  natural  justice,)  that 
the  authority  is  exclusively  personal,  unless,  from  the  express 
language  used,  or  from  the  fair  presumptions,  growing  out  of  the 
particular  transaction,  or  of  the  usage  of  trade,  a  broader  power 
was  intended  to  be  conferred  on  the  agent.^ 

§  15.  But  although  it  is  regularly  true  in  our  law,  (for  it  seems 
to  have  been  otherwise  in  the  civil  law,)  that  an  agent  cannot, 
without  such  express  or  implied  permission,  delegate  his  author- 
ity, so  far  as  the  principal  is  concerned ;  yet  the  substituted  agent 
may  still  be  responsible  to  the  original  agent  for  his  acts  under 
the  substitution,  inasmuch  as  the  latter  is,  in  some  cases,  respon- 
sible to  the  principal  for  the  acts  of  the  sub-agent^  And  this  is 
upon  the  same  enlarged  principle,  which  governs  in  the  civil 
law ;  that  the  act  is  not  to  be  treated  as  void  between  the  agent 
and  his  substitute,  unless,  indeed,  the  principal  should  interfere 
and  prohibit  the  substitute  from  acting.    Si  quis  mandaverU  cUicui 

aomed  that  it  is  intended  to  be  transmitted  to  a  snb-agent  at  the  place  where  it 
is  payable,  and  not  that  the  bank  is  to  employ  its  own  officers  to  proceed  there, 
to  obtain  payment    Dorch.  &  Milt.  Bank  v.  New  England  Bank,  1  Cush.  177.] 

1  See  Laussatt  t;.  Lippincott,  6  Serg.  k  R.  886. 

<  See  Cockran  v.  Irlam,  2  M.  &  Selw.  dOl,  note,  803  ;  Goswell  v,  Dunkley,  1 
8tr.  680,  681 ;  Bromley  v.  Coxwell,  2  Bos.  &  Full.  488 ;  Gray  o.  Murray,  8  John. 
Ch.  R.  167, 178 ;  Laussatt  v.  Lippincott,  6  Serg.  &  R.  886 ;  Post,  §  110. 

3  1  Bell,  Com.  888,  (4th  edit);  Id.  ]t482,  (5th  edit.) ;  Ersk.  Inst.  B.  8,  tit  8, 
§  84 ;  2  Kent  Com.  Lect  41,  p.  638,  (4th  edit) ;  Mark  v.  Bowers,  16  Martin,  K. 
95;  1  Domat,  B.  1,  tit  16,  §  8,  art.  2,  8;  Cockran  v.  Irlam,  2  M.  &  Selw.  801, 
808,  note ;  Catlin  v.  Bell,  4  Camp.  B.  188, 184  ;  Commercial  Bank  of  Lake  Erie 
V.  Norton,  1  Hill,  B.  505. 

4  Post,  §§201,  217,821,822. 
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gerenda  negvtia  ejus,  qui  ipse  sibi  mandaverai^  habebit  mandati 
actionem^  quia  e$  ipse  tenetur;  tenetur  autem  quia  agere  potest} 

§  16.  We  iiave  thus  seen,  that,  for  the  most  part,  where  a 
party  is  of  ability  to  do  an  act  himself,  he  may  do  it  by  an 
attorney  or  agent  Bat  there  are  cases,  in  which  the  act  must 
be  done  by  an  agent  or  attorney,  and  cannot  be  done  by  the 
principal^  Thus,  for  example,  an  aggregate  corporation,  being 
a  mere  artificial  being,  cannot  act,  except  through  the  instrumen- 
tality of  an  agent  or  attorney,  either  specially  pointed  out  by  the 
act  of  incorporation,  or  specially  authorized  by  the  corporation 
to  act  in  its  behalf.^  And,  therefore,  such  a  corporation  cannot 
levy  a  fine,  or  acknowledge  a  deed,  or  appear  in  a  suit,  except  by 
an  attorney  or  agent^  And  the  like  rule  existed  in  th^  civil  law, 
for  it  was  one  of  the  privileges  of  a  corporation  ( Universitas)  by 
the  civil  law,  to  act,  by  means  of  an  agent  or  attorney,  who  was 
known  by  the  name  of  actor,  or  procurator,  or,  more  familiarly, 
by  the  name  of  syndic.  Quibus  autem  permissum  est  corpus 
habere  collegii,  societatis^  SfC.j  et  actorem,  sive  syndicum,  per  quem, 
iamquam  in  republicd,  quod  communiter  agi  fierique  oporteat,  agar 
tur^fiaifi 

§  17.  Let  us,  in  the  next  place,  proceed  to  the  consideration  of 
the  nature  and  extent  of  the  authority,  which  may  be  thus  dele- 
gated to  an  agent.  It  is  commonly  divided  into  two  sorts ;  (1.)  a 
special  agency ;  (2.)  a  general  agency.  A  special  agency  properly 
exists,  when  there  is  a  delegation  of  authority  to  do  a  single  act ; 
a  general  agency  properly  exists  where  there  is  a  delegation  to 
do  all  acts  connected  with  a  particular  trade,  business  or  employ- 
ment^    Thus,  a  person,  wTio  is  authorized  by  his  ^principal  to 

»  — 

I  Dig.  Lib.  17,  tit  1, 1.  8,  §  3  ;  Ersk.  Inst.  B.  3,  tit.  8,  §  84 ;  Pothier,  Pand.  Lib. 
17,  tit  1,  n.  28 ;  Ante,  §  13,  and  note.  See  alao  Murray  v.  Toland,  8  John.  Ch. 
R.573;  Post,  §217. 

«  Post,  §  201. 

3  Ca  Litt.  66  b. 

*  Com.  Dig.  Attorney^  C.  2. 

5  Dig.  lib.  4,  tit  4, 1.  1,  §  1 ;  Id.  1.  6,  §  1 ;  Pothier,  Pand.  Lib.  3,  tit  4,  n.  8,  9; 
Vicat  VocabuL  Syndicus ;  Heinecc.  ad  Pand.  P.  1,  Lib.  8,  tit  8,  §  419  ;  Id.  tit  4, 
S  439.;  Pothier  on  Oblig.  n.  49. 

«  3  Chitty  on  Comm.  &  Manuf.  198,  199;  Paley  on  Agency,  Lloyd,  (3d  edit), 
2;  Id.  199,  200;  2  Kent,  Com.  Lect  41,  pp.  620,  621,  (4th  edit);  Parker  v.  Kett, 
1  Salk.  R.  96,  97;  Whitehead  v,  Tuckett,  15  East,  408;  Anderson  v.  Coonley, 
21  Wend.  R.  279 ;  Farmers'  &  Mechanics*  Bank  v.  Batchers'  &  Drovers'  Bank,  16 
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execute  a  particular  deed,  or  to  sign  a  particular  contract,  or  to 
purchase  a  particular  parcel  of  merchandise,  is  a  special  agent 
But  a  person,  who  is  authorized  by  his  principal  to  execute  all 
deeds,  sign  all  contracts,  or  purchase  all  goods  required  in  a  par- 
ticular trade,  business,  or  employment,  is  a  general  agent  in  that 
trade,  business,  or  employment 

§  18.  A  person  is  sometimes,  (although  perhaps  not  with  entire 
accuracy,)  called  a  general  agent,  who  is  not  appointed  with 
powers  so  general,  as  those  above  mentioned ;  but  who  has  a 
general  authority  in  regard  to  a  particular  object  or  thing ;  as, 
for  example,  to  buy  and  sell  a  particular  parcel  of  goods,  or  to 
negotiate  a  particular  note  or  bill ;  his  agency  not  being  limited 
in  the  buy^g  or  selling  such  goods,  or  negotiating  such  note  or 
bill,  to  any  particular  mode  of  doing  it^  So  an  agent,  who  is 
appointed  to  do  a  particular  thing  in  a  prescribed  mode,  is  often 
called  a  special  agent,  as  contradistinguished  from  a  general 
agent'^ 

§  19.  On  the  other  hand,  (although  this  is  not  the  ordinary 
commercial  sense,)  a  person  is  sometimes  said  to  be  a  special 
agent,  whose  authority,  although  it  extends  to  do  acts  ^eneraUy 
in  a  particular  business  or  employment,  is  yet  qualified  and  re- 
strained by  limitations,  conditions,  and  instructions  of  a  special 
nature.  In  such  a  case  the  agent  is  deemed,  as  to  persons  deal- 
ing with  him  in  ignorance  of  such  special  limitations,  conditions, 
and  instructions,  to  be  a  general  agent ;  although,  as  between 
himself  and  his  principal,  he  may  be  deemed  a  special  agent^ 
In  short,  the  true  distinction  (as  generally  recognized)  between  a 
general  and*  a  special  agenl^  (or,  as  he  is  sometimes  called,  a 
particular  agent,)  is  this :  a  general  cigency  does  not  import  an 

N.  Y.  R.  148;  Tomlinson  v.  Collet,  8  Blackf.  Ind.  R.  436;  Walker  v.  SIdpwith, 
Meigs's  Tenn.  R.  502 ;  Savage  v.  Rix,  9  N.  H.  R.  263 ;  Post,  §  126  to  134,  espe- 
cially notes  to  §  127  and  133. 

1  Paley  on  Agency,  by  Lloyd,  (3d  edit.),  2;  Id.  199;  Wliiteliead  r.  Tuckett, 
15  East,  R.  408 ;  1  Domat,  B.  I,  tit.  16,  §  8,  art  10 ;  Anderson  v,  Coonley,  21 
Wend.  R.  279.  See  Loudon  Savings  Society  v.  Hagerstown  Bank,  86  Penn.  St 
R.  498. 

9  Andrews  v.  Kneeland,  6  Cowen,  R.  854. 

3  See  Fenn  v,  Harrison,  8  T.  Rep.  767,  760,  762;  Whitehead  v.  Tuckett,  15 
East,  R  400,  408 ;  8  Chitty  on  Comm.  &  Manuf.  198,  199  ;  2  Kent,  Com.  Lect 
41,  pp.  620«  621,  (4th  edit);  Anderson  v.  Coonley,  21  Wend.  279;  Bryant  v. 
Moore,  26  Maine  R.  84 ;  Johnson  v.  Jones,  4  Barbour,  Sup.  Ct  R.  (N.  Y.)  869. 
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unqualified  authority,  but  that  which  is  derived  from  a  multitude 
of  instances,  or  in  the  general  course  of  an  employment  or 
business ;  whereas  a  special  agency  is  confined  to  an  individual 
transaction.^ 

§  20.  The  same  distinction  was  well  known  in  the  civil  law. 
Thus,  it  is  said.  Procurator  autem  vel  omnium  rerum,  vel  unius  rei 
esse  potest.^  And  although  it  seems  to  have  been  at  one  time 
doubted,  whether  a  procuration  was  properly  created  by  the 
mere  delegation  of  authority  to  do  a  single  act,  yet  that  doubt 
was  deemed  to  be  unfounded ;  Sed  verius  estj  eum  quoque  procU' 
raiorem  esscj  qui  ad  unam  rem  da/tus  sit?  And  a  procuration 
might  either  be  limited  or  unlimited;  conditional  or  absolute; 
restrictive  or  unqualified ;  provided  it  was  not  unlawful ;  Item^ 
Maiklatum  et  in  diem  differij  et  sub  conditione  contrahi  potest 
Ret  turpis  nullum  mandatum  est^ 

§  21.  At  present  it  is  not  necesscury  to  say  more  upon  the  sub- 
ject of  general  agency  and  special  agency,  as  contradistinguished 
from  each  other;  inasmuch  as  it  will  hereafter  occur  in  other 
connections.^  But  the  distinction  between  them,  as  to  the  rights 
and  responsibilities,  the  duties  and  the  obligations,  both  of  prin- 
cipals and  agents,  is  very  important  to  be  carefully  observed,  as 
the  doctrines  applicable  to  the  one  sometimes  totally  fail  in  regard 
to  the  other.^  It  may,  perhaps,  be  well  to  add,  (what,  indeed, 
has  been  already  intimated,)  that  general  agents  are  to  be  care- 
fully distinguished  firom  universal  agents ;  that  is,  from  agents, 
who  may  be  appointed  to  do  all  the  acts,  which  the  principal 
can  personally  do,  and  which  he  may  lawfully  delegate  the  power 

■'  .        ■  .      .  » 

•» 

1  Whitehead  v.  Tackett,  16  Eist,  R.  400,  408 ;  Paley  on  Agency,  by  Lloyd 
(3d  edit),  199  and  note;  Id.  200,  201 ;  Andrews  v.  Eneeland,  6  Cowen,  R.  354. 

8  Dig.  Lib.  3,  tit.  3,  L  1,  §  1 ;  1  Domat,  B.  1,  tit  16,  §  1,  art  7 ;  Pothier,  Pand. 
Lib.  3,  tit  8,  n.  3  to  8. 

»  Dig.  Lib.  3,  tit  3, 1.  7,  §  1 ;  1  Domat,  B.  1,  tit  16,  §  1,  art  7 ;  1  Stair  Inat  by 
Brodie,  B.  1,  tit  12,  §  11.  —  Heinecciua  says :  Et  quia  non  ambigitur,  vel  omnium 
n^otiorum  bonorumque  administrationem,  vel  unius  rei,  mandare  posse ;  procu- 
ratores  etiam  in  uniTersales  et  singulares  dividuntur.  Heinecc.  ad  Pand.  P.  1, 
Lib.  8,  tit  3,  §  417.  By  universales  in  this  passage,  Heineccius  means,  what  we 
are  accustomed  to  call,  general  agents ;  and  by  singulares,  special  agents. 

*  Dig.  Lib.  17,  tit  1,1. 1,  §  3, 1.  6,  §  3,  Lib.  8,  tit  3, 1. 1 ;  Id.  Pothier,  Pand,  Lib. 
17,  tit  3,  n.  3,  19,  20.    Note,  §  11. 

>  Post,  §  126  to  134. 

<  See  Post,  §  126  to  184. 

2» 
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to  another  to  do.  Such  an  universal  agency  may  potentially 
exist ;  but  it  must  be  of  the  very  rarest  occurrence.  And,  indeed, 
it  is  difScldt  to  conceive  of  the  existence  of  such  an  agency  prac- 
tically, inasmuch  as  it  would  be  to  make  such  an  agent  the  com- 
plete master,  not  merely  Dtixfacti,  but  Dominus  rerum,  the  com- 
plete disposer  of  all  the  rights  and  property  of  the  principal.  It  is 
very  certain,  that  the  law  will  not  from  any  general  expressions? 
however  broad,  infer  the  existence  of  any  such  unusual  agency ; 
but  it  will  rather  construe  them  as  restrained  to  the  principal 
business  of  the  party,  in  respect  to  which,  it  is  presumed,  his 
intention  to  delegate  the  authority  was  principally  directed.^ 
Thus,  for  example,  if  a  merchant,  about  to  go  abroad  for  tem- 
porary purposes,  should  delegate  to  an  agent  his  full  and  entire 
authority  to  sell  any  of  his  personal  property,  or  to  buy  any 
property  for  him,  or  on  his  account,  or  to  make  any  contracts, 
and  also  to  do  any  other  acts  whatsoever,  which  he  could,  if  per- 
sonally present;  this  general  language  would  be  construed  to 
apply  only  to  buying  or  selling,  connected  with  his  ordinary 
business  as  a  merchant ;  and  would  not,  at  least  without  some 
more  specific  designation,  be  construed  to  apply  to  a  sale  of  his 
household  furniture,  or  his  library,  or  the  common  utensils,  pro- 
visions, and  other  necessaries  used  in  his  family.  Much  less 
would  it  be  construed  to  authorize  any  contracts  to  be  made, 
which  would  be  of  an  extraordinary  or  personal  character,  such 
as  a  contract  of  marriage,  or  a  marriage  settlement,  or  a  sale  of 
such  things,  as  would  break  up  and  destroy  his  business  as  a 
merchant  in  his  particular  trade.* 

§  22.  And  in  relation  to  general  agency,  one  man  may  be  a 
general  agent  for  his  principal  in  one  business,  and  another  may 
be  his  general  agent  in  another  business ;  and  in  such  case  each 
agent  will  be  limited  in  his  authority  to  the  particular  business 
within  the  scope  of  his  peculiar  agency.  Thus,  for  example,  if 
a  man  should  be  at  once  a  banker  and  a  merchant,  carrying  on 


1  See  8  Chitty  on  Comm.  &  Manuf.  198-200 ;  Paley  on  Agency,  by  Lloyd,  192 
to  198;  Post,  §  62  to  68. 

9  See  8  Chitty  on  Comm.  &  Manuf.  199,  200  ;  Kilgour  v.  Finlyson,  1  H.  Bl. 
155 ;  Havard  v.  Baillie,  2  H.  Bl.  618 ;  Hay  v.  Goldsmidt,  1  Taant.  R.  849 ;  Atwood 
V.  Munnings,  7  B.  &  Cresw.  278;  Cochran  v.  Newton,*  5  Denio,  R.  49.  See, 
when  an  agent  has  authority  to  borrow  money  or  not,  Hawtwayne  v.  Bourne,  7 
Mees.  &  Wels.  595,  599  ;  Kelley  v.  Lindsey,  7  Gray,  287.. 
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each  business  distinctly,  with  separate  clerks  and  agents  for  each 
branch,  an  agent  in  the  one  would  not  be  deemed  to  possess  any 
authority  to  act  in  the  other ;  although  each  would,  or  might,  in 
a  legal  sense,  be  deemed  a  general  agent. 


CHAPTER  III. 

DIFFERENT    KINDS    OF    AOENTS. 

§  23.  In  the  next  place,  as  to  the  different  kinds  or  classes  of 
Agents.  It  will  be  found  very  difficult  to  enumerate  them  all  in 
detail ;  but  it  may  not  be  without  use  to  state  some  of  those 
which  have  acquired  a  distinctive  appellation ;  as  it  may  serve  to 
give  us  a  more  exact  view  of  the  nature  of  the  rights,  the  obliga- 
tions, and  the  duties  of  each.  For  the  want  of  a  due  discrimi- 
nation in  this  respect,  very  erroneous  inferences  are  frequently 
deduced  from  the  reported  decisions;  which  decisions,  however 
correct  with  reference  to  the  class  of  agents  embraced  therein, 
will  often  be  found  to  mislead,  unless  taken  with  the  implied  and 
tacit  qualifications,  applicable  to  that  peculiar  class  of  agency. 

§  24.  First.  Attorneys.  This  class  is  divisible  into  two 
kinds,  differing  very  widely  in  their  rights,  duties,  obligations, 
and  responsibilities :  (1.)  Attorneys  in  law  *,.  (2.)  Attorneys  in 
fact.^  The  former  class  includes  those  persons  who  are  ordina- 
rily intrusted  with  the  management  of  suits  and  controversies 
in  Courts  of  Law  and  other  judicial  tribunals;  answering  to 
the  Procuratores  ad  litem  of  the  Civil  Law  in  many  particu- 
lars, although  not  perhaps  in  all  respects  clothed  with  as  ex- 
tensive an  authority.^     Among  these  are  Attorneys  in   Courts 


1  Heinecc.  ad  Fand.  P.  1,  Lib.  8,  tit  3,  §  416. 

s  3  Black.  Comm.  25;  Co.  Litt  51,  52  a.  —  In  the  Civil  Law,  no  person  could 
appoint  a  Procnrator  ad  Litem,  except  he  was  the  Dominus  Litis.  The  plaintiff 
himself  (Actor)  was,  before  the  contestation  of  the  suit,  (ante  litem  contestatam,) 
the  sde  Dominus  Litis.  But  his  Procurator,  afler  the  contestation  of  the  suit, 
became  Dominus  Litis  ^  and  then,  but  not  before,  he  could  delegate  his  authority 
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of  Common  Law,  Solicitors  in  Courts  of  Equity,  and  Proctors 
in  Courts  of  Admiralty  and  in  the  Ecclesiastical  Courts.^  These 
are  wholly  distinguishable  from  advocates  or  counsel  in  the  Ro- 
man and  English  Courts,  although  not  generally  in  the  American 
Courts.  In  the  Roman  Courts,  the  office  of  an  advocate  was, 
and  in  the  English  Courts  it  is,  purely  honorary  and  gratuitous ; 
that  is  to  say,  he  is  not  entitled  to  charge  or  recover  against  his 
client  any  compensation  for  his  services ;  as  an  attorney,  solicitor, 
or  proctor  may.  But  whatever  he  receives  for  his  services,  is 
deemed  to  be  an  honorary  donation,  —  Quiddam  honorarium? 
Indeed,  the  Roman  law,  at  least  under  the  Emperors,  affected  to 
treat  it  as  a  degradation  of  the  order  to  serve  for  hire,  or  in  any 
other  manner  than  gratuitously  and  for  reputation.  Apud  Urbem 
autem  Romcmam  etiam  honoratis,  qui  hoc  officium  pktaverint  eligen^ 
dunij  eo  usque  liceat  orare,  quibus  maluerint ;  videlicet^  ut  non  ad 
turpe  compendium  stipemque  deformem  hcec  arripiatur  occasio ;  sed 
laudis  per  earn  augmenta  qucerantur.  Nam  si  lucro  pecunidque 
capianturj  veluti  abjecti  atque  degeneres  inter  vilissimos  numeror 
buTUur?  The  theory  of  the  English  law  was,  perhaps,  originally 
the  same ;  but  it  has  ceased  to  be  known,  except  as  a  mere 
theory.  As  advocates  are  not  in  England  entitled  to  recover 
their  fees  in  a  suit  at  law,  they  receive  them  in  advance  of  their 
services,  not  indeed  as  a  mere  compensation  pro  opere  et  labor e  ; 
but  as  a  liberal  emolument  (jquiddam  honorarium)  for  the  per- 
formance of  the  highest  intellectual  and  moral  duties  for  their 
clients  in  courts  of  justice ;  *  a  trust,  which,  to  the  honor  of  the 
Bar,  it  may  be  said,  they  discharge  with  the  most  fearless  and 
exalted  ability  and  independence.*^     Nor,  indeed,  can  one  easily 

to  another  Procurator.  Quod  quis  sibi  debitum  exigere  tibi  mandavit  ante  litis 
contestationem,  tu  alii  petendum  mandare  non  potes.  Cod.  Lib.  2,  tit.  13, 1.  8; 
Heinecc.  ad  Pand.  P.  1,  Lib.  8,  tit.  3,  §§  421-423,  431 ;  Pothier,  Pand.  Lib.  3, 
tit  3,  n.  21. 

i  3  Bl.  Comm.  25. 

2  3  Bl.  Comm.  27-29  ;  Comm.  Dig.  Attorney,  B.  18. 

3  Cod.  Lib.  2,  tit.  6, 1.  6,  §  5;  Pothier,  Pand.  Lib.  3,  tit.  1,  n.  17. 
*  3  Bl.  Comm.  28  ;  2  Domat,  Public  Law,  B.  2,  tit  6,  §  2,  art  6. 

^  I  cannot  but  quote  here,  with  great  pleasure,  the  remarks  made  upon  a  very 
recent  occasion  by  Lord  Langdale  in  Hutchinson  v.  Stephens,  (1  Keen,  R.  668.) 
^  With  respect  to  the  task,  (said  he,)  which  I  may  be  considered  to  have  imposed 
upon  counsel,  I  wish  to  obserre,  that  it  arises  from  the  confidence,  which  long  ex- 
perience induces  me  to  repose  in  them,  and  from  a  sense  Tthich  I  entertain  of  the 
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forget  the  dignified  admonition  of  the  Roman  law  on  the  true 
dnties  of  an  advocate,  an  admonition  which  should  be  present  to 
the  thoughts  of  every  person  practising  in  any  court  of  justice. 
Ante  omnia  autem  universi  Advocaii  ita  prcebeant  patrocinia  jut' 
gantibusj  ut  non  uUra^  quam  litium  poscit  utilitas  in  ticentiam  con- 
viciandij  et  male  dicendi  temeritatem  prorumpant.  Ag-ant,  quod 
causa  desiderat;  temperent  se  ab  injurid.  Nemo  ex  industrid  pro- 
trahat  jurgium}  But,  as  it  is  not  our  design  in  the  present  work 
to  consider  the  rights,  powers,  duties,  and  obligations  of  persons 
acting  as  attorneys,  or  as  advocates,  in  courts  of  justice,  this 
subject  will  not  be  further  pursued.^ 


truly  honorable  and  important  services  which  they  constantly  perform  as  minis- 
ters of  justice,  acting  in  aid  of  the  judge,  before  whom  they  practise.  No  coun- 
sel supposes  himself  to  be  the  mere  advocate  or  agent  of  his  client,  to  gain  a 
victory,  if  he  can,  on  a  particular  occasion.  The  zeal  and  the  arguments  of  every 
counsel,  knowing  what  is  due  to  himself  and  his  honorable  profession,  are  quali- 
fied, not  only  by  considerations  affecting  his  own  character  as  a  man  of  honor, 
experience,  and  learning,  but  also  by  considerations  affecting  the  general  inter- 
ests of  justice.  It  is  to  these  considerations  that  I  apply  myself;  and  I  am  far 
from  thinking  that  any  counsel,  who  attends  here,  will  knowingly  violate,  or 
silently  permit  to  be  violated,  any  established  rule  of  the  Court,  to  promote  the 
purpose  of  any  client,  or  infuse  to  afford  me  the  assistance,  which  I  ask  in  these 


cases." 


1  Cod  Lib.  2,  tit.  6, 1.  6,  §§  1,  4 ;  Pothier,  Pand.  Lib.  S,  tit  1,  n.  20 ;  2  Domat, 
B.  2,  tit  6,  §  2,  art  1  to  5. 

*  See  Comm.  Dig.  Attorney^  B.  1-20.  Domat  has  well  remarked,  that  all  these 
Rules  of  the  Duties  of  Advocates  may  be  reduced  to  two  maxims :  one,  never  to 
defend  a  cause  which  is  unjust ;  and  the  other,  not  to  defend  just  causes  but  by 
the  way  of  justice  and  truth.  And  these  two  maxims  are  so  essential  to  the  duties 
of  advocates,  and  so  indispensably  necessary,  that,  although  they  seem  to  be  rather 
maxims  of  Religion,  they  are,  however,  in  proper  terms,  expressed  in  the  Laws 
of  the  Code  and  the  Digest  2  Domat,  by  Strahan,  B.  2,  tit  6,  §  2,  sub.  fin.  p. 
620,  (edit  1822.)  Patroni  autem  causarum,  &c.,  juramentum  praestent,  quod 
omni  quidem  virtnte  su&  omnique  ope,  quod  verum  et  justum  existimaverint,  cli- 
entibus  suis  inferre  procurabunt ;  nihil  studii  relinquentes,  quod  sibi  possibile  est 
Non  autem  credita  sibi  causa  cognita,  quod  improba  sit,  vel  penitus  desperata,  et 
ex  mendacibus  allegationibus  composita,  ipsi  scientes  prudentesque  mal&  conscien- 
ti4  lid  patrocinabuntur ;  sed  et  si  certamine  procedente  aliquid  tale  sit  cognitum 
fuerit,  a  caus&  recedent,  ab  hujusmodi  communione  sese  penitus  separantes.  Such 
is  the  oath  and  such  the  doctrine  prescribed  to  lawyers  in  the  days  of  Justinian. 
Cod.  Lib.  8,  tit  1,  L  14,  §  1.  How  well  worthy  is  the  doctrine  for  the  considera- 
tion of  Christian  lawyers  in  our  day.  [The  responsibility  of  Attorneys  is  discussed 
in  an  interesting  manner  by  Lord  Campbell,  in  a  case  before  the  House  of  Lords. 
^  In  an  action  such  as  this,"  he  says,  "  by  the  client  against  the  professional  ad- 
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§  25.  Secondly,  Attorneys  in  fact.  These  are  so  called  in 
contradistinction  to  Attorneys  in  law,  or  Proctiratores  ad  litemj 
and  may  include  all  other  agents  employed  in  any  business,  or 
to  do  any  act  or  acts  in  pais  for  another.^  But  it  is  sometimes 
used  to  designate  persons,  who  act  under  a  special  agency,  or  a 
special  letter  of  attorney,  so  that  they  are  appointed  in  factum^ 
for  the  deed,  or  act,  required  to  be  done.^ 

§  26.  The  most  common  classes  of  commercial  Agents  are 
Auctioneers,  Brokers,  Factors,  Consignees,  Supercargoes,  Ships- 
Husbands,  Masters  of  Ships,  and  Partners.  Of  each  of  these  a 
few  words  will  be  said  in  this  place.^ 

Tiser,  to  recover  damages  arising  from  the  misconduct  of  the  professional  adviser, 
I  apprehend  there  is  no  distinction  whatever  between  the  law  of  Scotland  and  the 
law  of  England.  The  law  must  be  the  same  in  all  countries  where  law  has  been 
considered  as  a  science.  The  professional  adviser  has  never  been  supposed  to 
guarantee  the  soundness  of  his  advice.  I  am  sure  I  should  have  been  sorry, 
when  I  had  the  honor  to  practise  at  the  Bar  of  England,  if  barristers  had  been 
liable  to  such  a  responsibility.  Though,!  was  tolerably  cautious  in  giving  opinions, 
I  have  no  doubt  that  I  have  repeatedly  given  erroneous  opinions,  and  I  think  it 
was  Mr.  Justice  Heath  who  said  that  it  was  a  very  difficult  thing  for  a  gentleman 
at  the  Bar  to  be  called  upon  to  give  his  opinion,  because  ic  was  calling  on  him 
to  conjecture  what  twelve  other  persons  would  say  upon  some  points  that  had 
never  before  been  determined.  Well,  then,  this  may  happen  in  all  grades  of  the 
profession  of  the  law.  Against  the  barrister  in  England,  and  the  advocate  in 
Scotland,  luckily,  no  action  can  be  maintained.  But  against  the  attorney,  the 
professional  adviser,  or  the  procurator,  an  action  may  be  maintained.  But  it  is 
only  if  he  has  been  guilty  of  gross  negligence,  because  it  would  be  monstrous  to 
say  that  he  is  responsible  for  even  falling  into  what  must  be  considered  a  mistake. 
Tou  can  only  expect  fix>m  him  that  he  will  be  honest  and  diligent ;  and  if  there 
is  no  fault  to  be  found  either  with  his  integrity  or  diligence,  that  is  all  for  which 
he  is  answerable.  It  would  be  utterly  impossible  that  you  could  ever  have  a  class 
of  men  who  would  give  a  guarantee  binding  themselves,  in  giving  legal  advice 
and  conducting  suits  at  law,  to  be  always  in  the  right''  Purves  v,  Landell,  12 
Clark  &  Finnelly,  R.  91.  See  also,  Baikie  v.  Chandless,  3  Camp.  R.  17;  Pitt  v. 
Holden,  4  Burr.  R.  2060.] 

1  An  act,  in  pais,  is  literally  an  act  in  the  country ;  but  the  phrase  is  techni- 
cally used  to  express  any  act  done,  which  is  not  a  matter  of  record  or  done  in  a 
court  of  record.     2  Black.  Comm.  294. 

^  See  Bacon's  Abridg.  Attorney. 

3  Mr.  Bell,  in  his  Commentaries  on  the  Laws  of  Scotland,  has  remarked,  that 
<*  In  mercantile  agency  there  is  a  vast  variety  of  forms,  in  which  the  authority  of 
a  principal  is  daily  delegated  to  others.  Besides  the  occasional  authority,  by  pro- 
curatory,  or  procuration,  to  accept  or  draw  bills  of  exchange,  the  charge  given 
to  a  clerk  to  manage  a  store  or  shop,  which  is  called  Institorial  power,  the  exten- 
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§  27.  First.  Auctioneebs.^  An  auctioneer  is  a  person,  who 
is  authorized  to  sell  goods  or  merchandise  at  public  auction  or 
sale  for  a  recompense,  or  (as  it  is  commonly  called)  a  commis- 
sion. In  two  respects  he  differs  from  a  mere  broker.  A  broker 
may  (as  we  shall  presently  see)  buy^  as  well  as  sell;  ^  whereas  an 
auctioneer  can  only  sell.  So,  a  broker  cannot  sell  personally  at 
public  auction ;  for  that  is  the  appropriate  function  of  an  auc- 
tioneer; but  he  may  sell  at  private  sale,  which  power  an  auc- 
tioneer (as  such)  does  not  possess.^  An  auctioneer  is  primarily 
deemed  to  be  the  agent  of  the  seller  of  the  goods ;  but  for  cer- 
tain purposes  he  is  also  deemed  to  be  the  agent  of  both  parties.^ 
Thus,  by  knocking  down,  the  goods  sold  to  the  person  Who  is  the 
highest  bidder,  and  inserting  his  name  in  his  book  or  memoran- 
dum, as  such,  he  is  considered  as  the  agent  of  both  parties;  and 
the  memorandum  so  made  by  him  will  bind  both  parties,  as 
being  a  memorandum  sufficiently  signed  by  an  agent  of  both 
parties  within  the  statute  of  frauds.  Before  the  knocking  down 
of  the  goods,  he  is,  indeed,  exclusively  the.  agent  of  the  seller; 
but  after  the  knocking  down,  he  becomes  also  the  agent  of  the 
purchaser,  and  the  latter  is  presumed  to  give  him  authority  to 
write  down  his  name  as  purchaser.^     An  auctioneer  has  also  a 

give  tmst  given  to  a  shipmaster,  called  Exercitatorial  power,  the  powers  of  factors, 
agents,  and  brokers,  are  all  included  within  the  contract"  1  Bell,  Comm.  385, 
(4th  edit) ;  Id.  p.  476,  (5th  edit.) 

'  As  to  powers  of  Auctioneers,  see  post,  §§  107,  108. 

«  Post,  §  28. 

3  Wilkes  V.  Ellis,  2  H.  Bl.  555;  Daniel  v.  Adams,  Ambl.  495.  Auctioneers 
were  sometimes  called  Brokers  in  our  old  law.  Spelman,  in  his  Glossary,  Auc- 
tioiiarii,  defines  them  thus :  Qui  publicis  subhastationibos  prsesunt,  Propolse,  et 
quos,  Anglij  Brokers,  dicimus.     See  also  Jacob's  Law  Diet.  Brokers. 

4  See  Johnson  v.  Roberts,  SO  £ng.  Law  and  Eq.  R.  234. 

9  Post,  §  108.  Simon  o.  Motivos,  3  Burr.  R.  1921 ;  Emmerson  v.  Heelis,  2 
Taunt  R.  38,  48 ;  Eeme^rs  v.  Proctor,  1  Jac.  &  Walk.  350 ;  3  Yes.  &  B.  57,  58  ; 
White  V.  Proctor,  4  Taunt  R.  209,  211 ;  McComb  v,  Wright,  4  John.  Ch.  R. 
659;  Hinde  v.  Whitehouse,  7  East,  R.  558,  569 ;  Bird  v.  Boulter,  4  B.  &  Adolph. 
443;  Buckmaster  v.  Harrop,  13  Yes.  472,  473 ;  Henderson  v.  Barn  wall,  1  Y.  & 
Jenr.  389 ;  Fairbrother  v,  Sinmions,  5  Barn.  &  Aid.  333.  In  Williams  v.  Milling- 
ton,  (1  H.  Bl.  85,)  Mr.  Jostice  Heath  said,  <*  Though  he  (an  auctioneer)  is  an 
agent  to  some  purposes,  he  is  not  so  to  all.  He  is  an  agent  for  each  party  in  dif* 
ferent  things ;  but  not  in  the  same  thing.  When  he  prescribes  the  rules  of  bid- 
ding, and  the  terms  of  the  sale,  he  is  the  agent  for  the  seller.  But  when  he  puts 
down  the  name  of  the  buyer,  he  is  agent  for  him  only" 
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special  property  in  the  goods  sold  by  him,  and  a  lien  on  the  same 
and  the  proceeds  thereof,  for  his  commissions ;  and  he  may  sue 
the  purchaser  at  the  sale  in  his  own  name,^  as  well  as  in  the 
name  of  his  principal.^  An  auctioneer  is  also  deemed  personally 
a  vendor  to  the  purchaser  at  the  sale,  unless  at  the  time  of  the 
sale  he  discloses  the  name  of  his  principal,  and  the  transaction 
is  treated  as  being  exclusively  between  the  principal  and  the 
vendee.^  An  auctioneer  can  sell  only  for  ready  money,  unless 
there  be  some  usage  of  trade  to  sell  on  credit.* 

§  28.  Secondly,  Brokers.  The  true  definition  of  a  broker 
seems  to  be,  that  he  is  an  agent,  employed  to  make  bargains  and 
contracts  between  other  persons,  in  matters  of  trade,  commerce, 
or  navigation,  for  a  compensation,  commonly  called  brokerage.^ 
Or,  to  use  the  brief  but  expressive  language  of  an  eminent 
Judge,  "  A  broker  is  one,  who  makes  a  bargain  for  another,  and 
receives  a  commission  for  so  doing."®  Properly  speaking,  a 
broker  is  a  mere  negotiator  between  the  other  parties,  and  he 
never  acts  in  his  own  name,  but  in  the  names  of  those  who  em- 
ploy him."     Where  he  is  employed  to  buy  or  to  sell  goods,  he  is 

1  Eobinson  v.  Rutter,  SO  £ng.  Law  and  £q.  R.  401  ;  4  £1.  &  Bl.  954. 
8  Williams  v,  Millington,  1  H.  Bl.  81,  84,  85;  3  Chitty  on  Comin.  and  Manuf. 
210 ;  Girard  v.  Taggart,  5  Serg.  &  Rawle,  19,  27. 

3  Mills  V.  Hunt,  20  Wond.  481 ;  Franklin  v,  Lamond,  4  Com.  B.  R.  687 ;  Jones 
V.  Littledale,  6  Ad.  &  £11.  486  ;  Post,  §§  160  a,  266,  269,  270. 

4  Post,  §§  108,  209. 

6  Com.  Dig.  Merchant^  C.  Terms  de  la  Ley,  Broker,  Malyne,  Lex.  Mercat 
148;  1  Bell,  Comm.  347,  385,  386,  (4th  edit.);  Id.  pp.  477,  478,  481,  488,  (5th 
edit.) ;  Wilkes  v.  £llis,  2  H.  Bl.  555 ;  Jannen  v.  Green,  4  Burr.  2108 ;  2  Kent, 
Comm.  Lect  41,  p.  622 ;  note  (c/,)  (4th  edit.)  Cowel,  in  his  Interpreter,  gives 
the  etymology  of  the  word  from  the  French  word  Broceur,  Tritor,  a  person  who 
breaks  into  small  pieces,  as  if  to  say,  he  is  a  dealer  in  small  wares. 

6  In  Pott  r.  Turner,  6  Bing.  R.  702,  706,  Lord  Ch.  Justice  Tindal  said :  "  A 
broker  is  one  who  makes  a  bargain  for  another,  and  receives  a  commission  for 
so  doing;  as  for  instance  a  stock  broker.  But  in  common  parlance  one  who 
receives  payment  of  freights  for  the  ship-owner  and  negotiates  for  cargoes,  is  a 
broker." 

7  Baring  v.  Corrie,  2  B.  &  Aid.  187, 148,  148,.  149.  See  also  Kemble  ».  Atkins, 
7  Taunt.  R.  260;  2  Kent,  Comm.  Lect  41,  p.  622,  note  d,  (4th  edit);  1  Bell, 
Comm.  pp.  346,  347,  ^  879,  (4th  edit)  ;  Id.  p.  885,  §  409;  Id.  477,  478,  481,  483, 
(5th  edit)  Domat  has  given  a  very  full  and  exact  description  according  to  the 
sense  of  our  law.  **  The  engagement  (says  he)  of  a  broker  is  like  to  that  of  a 
proxy,  a  factor,  and  other  agent ;  but  with  this  difference,  that,  the  broker  being 
employed  by  persons  who  have  opposite  interests  to  manage,  he  is,  as  it  were, 
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not  iatrusted  with  the  custody  or  possession  of  them,  and  is  not 
authorized  to  buy  or  to  sell  them  in  his  own  name.^  He  is 
strictly,  therefore,  a  middle  man,  or  intermediate  negotiator  be- 
tween the  parties ;  and  for  some  purposes  (as  for  the  purpose  of 
signing  a  contract  within  the  statute  of  frauds)  he  is  treated  as 
the  agent  of  both  parties.^  Hence,  when  he  is  employed  to  buy 
and  sell  goods,  he  is  accustomed  to  give  to  the  buyer  a  note  of 
the  sale,  commonly  called  a  sold  note,  and  to  the  seller  a  like 
note,  commonly  called  a  bought  note,  in  his  own  name,  as  agent 
of  each,  and  thereby  they  are  respectively  bound,  if  he  has  not 
exceeded  his  authority.^  Hence  also  it  is,  that  if  a  broker  sells 
the  goods  of  his  principal  in  his  own  name,  (without  some  spe- 

agent  both  for  the  one  and  the  other,  to  negotiate  the  commerce  and  affair,  in 
which  he  concerns  himself.  Thus,  his  engagement  is  two-fold,  and  consists  in 
being  faithful  to  all  the  parties,  in  the  execution  of  what  every  one  of  them  in- 
trusts him  with.  And  his  power  is  not  to  treat,  but  to  explain  the  intentions  of 
both  parties,  and  to  negotiate  in  such  a  manner,  as  to  put  those,  who  employ  him, 
in  a  condition  to  treat  together  personally.*'    1  Domat,  B.  1,  tit.  17,  §  1,  art  1. 

1  Baring  v,  Corrie,  2  B.  &  Aid.  137, 148,  148.  As  to  his  powers  and  duties,  see 
post,  §§  107,  108. 

«  Rucker  v.  Cammeyer,  1  Esp.  R.  106 ;  Hinde  ».  Whitehouse,  7  East,  R.  558, 
569 ;  Kemble  v,  Atkins,  7  Taunt  260 ;  Henderson  v.  Bamwall,  1  Y.  &  Jerv. 
S87;  Beal  v.  McKieman,  6  Louis.  R.  407  ;  Post,  §§  107,  108  ;  Hinckley  v,  Arey, 
27  Maine  R.  362. 

3  Ibid. ;  Hicks  v.  Hankin,  4  Esp.  R.  114  ;  Heyman  v.  Neale,  2  Camp.  R.  387 ; 
Dickinson  v.  Lilwal,  1  Stark.  R.  128;  Gale  ».  Wells,  1  Carr.  &  Payne,  388; 
Gumming  v.  Roebuck,  1  Holt's  N.  P.  R.  172  ;  Grant  v.  Fletcher,  5  Barn.  &  Cresw. 
436;  Thornton  v.  Kempster,  5  Taunt  786 ;  1  Bell,  Comm.  347,  (4th  edit.) ;  Id. 
pp.  477,  478,  (5th  edit.) ;  Goom  v.  Aflalo,  6  B.  &  Cress.  117.  The  name  of  both 
the  buyer  and  the  seller  ought  to  appear  upon  the  sale  note  given  to  the  parties, 
though  in  practice  the  name  of  one  party  is  sometimes  omitted  in  the  note  given 
to  him.  Champion  t;.  Plummer,  4  Bos.  &  Pull.  252 ;  Picks  t;.  Hankin,  4  Esp.  R. 
114,  115.  I  have  given  in  the  text  the  ordinary  designation  of  the  sale  notes,  as 
bought  and  sold  notes.  There  is,  however,  some  confusion  in  the  books  in  the 
use  of  the  terms,  probably  arising  from  the  words  of  the  instrument  itself.  Thus, 
in  Baring  t;..  Corrie,  (2  B.  &  Aid.  144,)  Lord  Ch.  Justice  Abbott,  speaking  of  the 
buyers  in  that  case,  says,  "  that  they  received  a  sale  note,  and  were  not  required 
to  sign  a  bought  note."  In  the  same  case,  Mr.  Justice  Bayley  says,  **  that  the 
brokers  delivered  to  the  plaintiffs  (the  sellers)  a  sold  note,  exactly  in  the  proper 
form,  supposing  them  to  have  sold  in  their  character  as  brokers ;  and  they  deliv- 
ered to  the  defendants  (the  buyers)  a  bought  note,  exactly  suited  to  the  case  of 
their  haj^ng  sold  as  brokers,  without  disclosing  the  name  of  the  seller."  See  the 
distinction  in  Freeman  v.  Loder,  11  Adolph.  &  Ellis,  589;  Higgins  v.  Senior,  8 
Mees.  &  Webb.  834,  885 

AGENCY.  3 


26  AGENCY.  [CH.   III. 

cial  authority  so  to  do,)  inasmuch  as  he  exceeds  his  proper  au- 
thority, the  principal  will  have  the  same  rights  and  remedies 
against  the  purchaser,  as  if  his  name  had  been  disclosed  by  the 
broker.^ 

§  29.  A  broker,  being  personally  confided  in,  cannot  ordinarily 
delegate  his  authority  to  a  sub-agent,  or  clerk  under  him,  or  to 
any  other  person.  His  authority,  therefore,  to  delegate  it,  if  it 
exists  at  all,  must  arise  from  an  express  or  an  implied  assent  of 
the  principal  thereto.^ 

§  30.  Brokers  were  a  class  of  persons  well  known  in  the  civil 
law  under  the  description  of  Proxenetos.  Their  functions,  among 
the  Romans,  were  not  unlike  those  which  are  performed  by  them 
among  all  modern  commercial  nations  ;  for  in  all  these  nations, 
they  are  a  known,  if  not  a  necessary,  order  of  agents.^  Sunt 
(says  the  Digest)  enim  hujusmodi  hominum^  ut  tarn  in  magna  civu 
tate,  officince.  Est  enim  Proxenetarum  modusy  qui  emptionibusy 
venditionibuSj  commerciis^  contractibus  licitis  utHes,  non  adeo  imr 
probabili  more  se  exhibent.^  They  were  entitled  to  charge  a  bro- 
kerage compensation  ;  and  were  not  treated  as  ordinarily  incur- 
ring any  personal  liability  by  their  intervention,  unless  there  was 
some  fraud  on  their  part.  Proxenetica  jure  licito  petuntur.  Si 
proxeneta  intervenit  faciendi  nominisj  ut  muUi  solent^  videamuSy  an 
possit  quasi  mandator  teneri?  Et  non  puto  teneri.  Quia  hie 
monstrat  magis  nomen^  quam  mandat,  tametsi  laudet  nomenfi 

§  31.  It  has  been  already  suggested,  that  a  broker  is  for  some 
purposes  treated  as  the  agent  of  both  parties.  But  primarily  he 
is  deemed  merely  the  agent  of  the  party  by  whom  he  is  orig- 
inally employed ;  and  he  becomes  the  agent  of  the  other  party, 
only  when  the  bargain  or  contract  is  definitively  settled,  as  to  its 
terms,  between  the  principals ;  ^  for,  as  a  middle  man,  he  is  not 


1  Baring  t;.  Corrie,  2  B.  &  Aid.  137,  Ud-146. 

9  Henderson  v.  Barnwall,  1  Y.  &  Jerv.  387 ;  Cochran  v.  Irlam,  2  M.  &  S.  301, 
note ;  Post,  §  108. 

3  See  1  Domat,  B.  1,  tit  17,  In  trod,  and  §  1,  art.  1 ;  Goom  v.  Aflalo,  6  Bam. 
&  Cresw.  117;  Henderson  v.  Barnwall,  1  Y.  &  Jerv.  387,  393,  394;  Beawes, 
Lex.  Merc.  Brokers,  Vol.  1,  p.  464,  (6th  edit) 

4  Dig.  Lib.  50,  tit  14, 1.  3 ;  1  Domat,  B.  1,  tit  17,  §  1,  art  1. 

5  Dig.  Lib.  50,  tit  14, 1. 1,  2;  1  Domat,  B.  1,  tit  17,  §  1,  art.  2.  ^ 

•  Kirmits  v.  Surry;  Paley  on  Agency,  by  Lloyd,  171,  note  (p)  ;  Henderson. 
V.  Bamwall,  1  Y.  &  J.  387,  393,  399;  Hinckley  v.  Arey,  27  Maine  R.  362. 
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introsted  to  fix  the  terms,  but  merely  to  interpret  (as  it  is  some- 
times phrased)  between  the  principals.^  It  would  be  a  firaud  in 
a  broker  to  act  for  both  parties,  concealing  his  agency  for  one 
from  the  other,  in  a  case  where  he  was  intrusted  by  both  with  a 
discretion,  as  to  buying  and  selling,  and  of  course  where  his 
judgment  was  relied  on.  Thus,  if  A  should  employ  a  broker  to 
sell  goods  for  him  for  the  highest  price  he  could  get,  and  his 
judgment  should  be  confided  in  ;  and  B  should  at  the  same  time 
employ  the  same  broker  to  purchase  the  like  goods  at  the  lowest 
price,  for  which  they  could  be  obtained  ;  it  is  plain,  that,  if  this 
mutual  agency  were  concealed,  it  might  operate  as  a  complete 
surprise  upon  the  confidence  of  both  parties,  and  would  thus  be 
a  fraud  upon  them.  Indeed,  it  would  be  Utterly  incompatible 
with  the  duties  of  the  broker  to  act  for  both  under  such  cir- 
cumstances ;  since,  for  all  real  purposes,  he  would  be  both  buyer 
and  seller ;  and  the  law  will  not  tolerate  any  man  in  becoming 
both  buyer  and  seller,  where  the  interests  of  third  persons  are 
concerned.^  [And  a  broker  who  so  acts  without  informing  his 
principals  cannot  recover  a  commission  for  his  services ;  and  evi- 
dence of  a  custom  among  brokers  to  charge  commissions  in  such 
cases  is  incompetent.^] 


1  Dig.  Lib.  60,  tit.  14, 1.  1,  2;  1  Domat,  B.  1,  tit  17,  §  1,  art.  1. 

9  See  Wright  v.  Dannah,  2  Camp.  R.  203 ;  Fairbrotlier  v.  Simmons,  5  B.  & 
Aid.  833 ;  Paley  on  Agency,  hy  Lloyd,  (3d  edit)  10  ;  [Pugsley  v,  Murray,  4  E. 
D.  Smith,  (N.  Y.)  246.] 

3  [Farnsworth  v.  Hemmer,  1  Allen,  494,  (Mass.).  Bigelow,  C.  J.,  there  said: 
"  The  principle  on  which  rests  the  well-settled  doctrine,  that  a  man  cannot  become 
the  purchaser  of  property  for  his  own  use  and  benefit  which  is  intrusted  to  him  to 
sell,  is  equally  applicable  when  the  same  person,  without  the  authority  or  consent 
of  the  parties  interested,  undertakes  to  act  as  the  agent  of  both  vendor  and  pur- 
chaser. The  law  does  not  allow  a  man  to  assume  relations  so  e.*«sentially  incon- 
sistent and  repugnant  to  each  other.  The  duty  of  an  agent  for  a  vendor  is  to 
sell  the  property  at  the  highest  price ;  of  the  agent  of  the  purchaser  to  buy  it  for 
the  lowest.  These  duties  are  so  utterly  irreconcilable  and  conflicting  that  they 
cannot  be  performed  by  the  same  person  without  great  danger  that  the  rights 
of  one  principal  will  be  sacrificed  to  promote  the  interests  of  the  other,  or  that 
neither  of  them  will  enjoy  the  benefit  of  a  discreet  and  faithful  exercise  of  the 
trust  reposed  in  the  agent.  As  it  cannot  be  supposed  that  a  vendor  and  pur- 
chaser would  employ  the  same  person  to  act  as  their  agent  to  buy  and  sell  the 
same  property,  it  is  clear  that  it  operates  as  a  surprise  on  both  parties,  and  is  a 
,  breach  of  the  trust  and  confidence  intended  to  be  reposed  in  the  agent  by  them 
respectively,  if  his  intent  to  act  as  agent  of  both  in  the  same  transaction  is  con- 
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§  32.  There  are  varions  sorts  of  brokers  now  employed  in 
commercial  affairs,  whose  transactions  form  or  may  form,  a  dis- 
tinct and  independent  business.  Thus,  for  example,  there  are 
exchange  and  money  brokers,  stock  brokers,  ship  brokers,  mer- 
chandise brokers,  and  insurance  brokers,  who  are  respectively 
employed  in  buying  and  selling  bills  of  exchange,  or  promissory 
notes,  or  goods,  or  stocks,  or  ships  and  cargoes  ;  or  in  procuring 
insurance  and  settling  losses,  or  in  procuring  freights  or  charter^ 
parties.^ 

§  32  a.  The  character  of  a  broker  is  also  sometimes  combined 
in  the  same  person  with  that  of  a  factor.^  In  such  cases  we 
should  carefully  distinguish  between  his  acts  in  the  one  charac- 
ter and  in  the  other ;  as  the  same  rules  do  not  always  precisely 
apply  to  each.  There  is  nothing  in  our  law  to  prevent  a  broker 
from  becoming  also  a  factor  in  the  same  transaction,  if  he 
chooses  to  undertake  the  mixed  character.     It  is  not  commonly 

cealed  from  tbem.  It  is  of  the  esseuce  of  his  contract  that  he  will  use  his  best 
skill  and  judgment  to  promote  the  interest  of  his  employer.  This  he  cannot  do, 
where  he  acts  for  two  persons  whose  interests  are  essentially  adverse.  He  is 
therefore  guilty  of  a  breach  of  his  contract.  Nor  is  this  all.  He  commits  a  fraud 
on  his  principals  in  undertaking,  without  their  assent  or  knowledge,  to  act  as 
their  mutual  agent,  because  he  conceals  from  them  an  essential  fact,  entirely 
within  his  own  knowledge,  which  he  was  bound  in  the  exercise  of  good  faith  to 
disclose  to  them.  Story  on  Agency,  §  31 ;  Copeland  v.  Mercantile  Ins.  Co.  6 
Pick.  198,  204 ;  Pugsley  v.  Murray,  4  E.  D,  Smith,  246 ;  Rupp  v.  Sampson,  16 
Gray,  (not  yet  published.) 

*^  Such  being  the  well-settled  rule  of  law,  it  follows  that  the  evidence  offered  by 
the  plaintiff  was  inadmissible.  A  custom  or  usage,  to  be  legal  and  valid,  must  be 
reasonable  and  consistent  with  good  morals  and  sound  policy,  so  that  parties  may 
be  supposed  to  have  made  their  contracts  with  reference  to  it.  If  such  a  usage 
is  shown  to  exist,  then  it  becomes  the  law  by  which  the  rights  of  the  parties  are 
to  be  regulated  and  governed.  But  the  usage  on  which  the  plaintiff  relied  waa 
wanting  in  these  essential  elements.  It  would  be  unreasonable,  because,  if  es- 
tablished, it  would  operate  to  prevent  the  faithful  fulfilment  of  the  contract  of 
agency.  It  would  be  contrary  to  good  morals  and  sound  policy,  because  it  would 
tend  to  sanction  an  unwarrantable  concealment  of  facts  essential  to  a  contract, 
and  operate  as  a  fraud  on  parties  who  had  a  right  to  rely  on  the  confidence  re- 
posed in  their  agents."  ] 

1  See  Beawes,  Lex  Merc.  Vol.  1,  pp.  465-467  (6th  edit)  ;  1  Bell,  Comm.  885, 
886,  (4th  edit)  ;  Id.  pp.  477,  478,  481,  483,  (6th  edit)  ;  1  Liverm.  on  Agency, 
60  to  77,  (edit  1818)  ;  Malyne,  Lex  Merc.  85,  91. 

3  1  Bell,  Comm.  B.  8,  P.  1,  ch.  4,  art  409,  p.  886,  (4th  edit) ;  Id.  pp.  477,  478, , 
(5th  edit)    . 
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the  duty  of  a  broker,  unless  there  are  words  importing  that  he 
is  to  perforin  such  a  duty,  to  see  to  the  delivery  of  the  goods  on 
the  payment  of  the  price.  But  it  may  be  the  duty  of  a  broker, 
under  the  employment  he  has  undertaken,  to  see  to  the  delivery 
of  the  goods  and  the  payment  of  the  price.^ 

§  33.  Thirdly.  Factors.  A  factor  is  commonly  said  to  be  an 
agent  employed  to  sell  goods  or  merchandise,  consigned  or  de- 
livered to  him  by  or  for  his  principal,  for  a  compensation,  com- 
monly called  factorage  or  commission.^  Hence  he  is  often 
called  a  commission-merchant  or  consignee  ;  the  goods  received 
by  him  for  sale  are  called  a  consignment ;  ^  and  when,  for  an 
additional  compensation  in  case  of  sale,  he  undertakes  to  guar- 
antee to  his  principal  the  payment  of  the  debt  due  by  the  buyer, 
he  is  said  to  receive  a  del  credere  commission.^     The  phrase 


>  Brown  v.  Boorman,  11  Clarke  &  Fin.  1,  44. 

8  Com.  Dig.  Merchant^  B.;  Mai.  Lex  Merc.  81 ;  Beawes,  Lex  Merc.  Factors, 
Vol.  1,  p.  44,  (6tli  edit);  3  Chitty  on  Comm.  &  Manuf.  19S;  1  Li  verm,  on 
Agency,  68,  (edit  1818);  1  Domat,  B.  1,  tit  17,  Introd.;  2  Kent,  Comm.  Lect 
41,  p.  622,  note  (d),  (4tb  edit)  ;  1  Bell,  Comm.  885,  §§  408,  409,  (4th  edit.)  ;  Id. 
pp.  477,  478,  (5tli  edit) ;  Post,  §  110  to  114.  In  Baring  v.  Corrie,  2  B.  &  Aid. 
143,  Lord  Chief  Justice  Abbott  defines  a  factor  thus :  "•  A  factor  is  a  person,  to 
whom  goods  are  consigned  for  sale,  by  a  merchant  residing  abroad,  or  at  a  dis- 
tance from  the  place  of  sale."  This  is  a  correct  definition,  as  to  some  sorts  of 
factors.  But  a  fiictor  may  be  to  buy,  as  well  as  to  sell ;  and  he  may  reside  in  the 
same  place  with  his  principal  as  well  as  at  a  distance.  1  Bell,  Comm.  385,  §  409 ; 
Id.  386,  §  410,  (4th  edit)  ;  Id.  pp.  477,  478,  (5th  edit) 

»  1  Bell,  Comm.  212 ;  Id.  385,  §§  408,  459 ;  Id.  386 ;  §  410 ;  Id.  pp.  477,  478, 
(5th  edit)  The  description  here  given  of  a  factor  answers  precisely  to  that  of 
a  commission  merchant  or  consignee  for  sale.  But  it  has  been  well  observed, 
that  there  are  different  sorts  of  consignees ;  some  have  a  power  to  sell,  manage, 
and  dispose  of  the  property,  subject  only  to  the  rights  of  the  consignor.  Others 
have  a  mere  naked  right  to  take  possession.  Per  Lord  Eldon,  in  Lucena  v, 
Crawford,  4  Bos.  &  Pull.  324 ;  Do  Forest  v.  Fulton  Ins.  Co.  1  Hall,  Rep.  84 ; 
Post,  §§  112,215,328. 

«  Chitty  on  Comm.  &  Manuf.  193, 194;  Grove  v.  Dubois,  1  T.  Rep.  112;  1 
Bell,  Comm.  289,  §  813 ;  Id.  387,  §  411,  (4th  edit.)  ;  Id.  pp.  477,478,  (5th  edit.)  ; 
Morris  v.  Cleasby,  4  M.  &.  Selw.  576.  It  was  laid  down  in  Grove  v,  Dubois,  1 
T.  R.  112, 113,  that  a  commission  del  credere  amounts  to  an  absolute  engage- 
ment to  the  principal  from  the  factor,  and  makes  him  liable  in  the  first  instance. 
But  the  doctrine  of  that  case  on  this  point  seems  incorrect  A  factor,  with  a 
del  credere  commission,  is  liable  to  the  principal,  if  the  buyer  fails  to  pay,  or  is 
incapable  of  paying.  But  he  is  not  primarily  the  debtor.  On  the  contrary,  the 
principal  may  sue  the  buyer  in  his  own  name,  notwithstanding  the  del  credere 

8» 
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del  credere,  is  borrowed  from  the  Italian  language,  in  which  its 
signification  is  exactly  equivalent  to  our  word,  guaranty,  or  war- 
ranty.^ A  factor  is  called  a  home  factor,  when  he  resides  in  the 
same  state  or  country  with  his  principal;  and  he  is  called  a 
foreign  factor,  when  he  resides  in  a  difierent  state  or  country.' 
Sometimes,  in  voyages  abroad,  an  agent  accompanies  the  cargo, 
to  whom  it  is  consigned  for  sale ;  and  who  is  to  purchase  a  re- 
turn cargo  out  of  the  proceeds.  In  such  cases  the  agent  is  prop- 
erly a  factor,  and  is  usually  called  a  supercargo.^  A  factor  may 
now  ordinarily  sell  goods  on  credit,  in  all  cases  where  there  is 
no  usage  to  the  contrary.* 

§  34.  A  factor  differs  from  a  broker  in  some  important  par- 
ticulars. A  factor  may  buy  and  sell  in  his  own  name,  as  well 
as  in  the  name  of  his  principal.  A  broker  (as  we  have  seen)  is 
always  bound  to  buy  and  sell  in  the  name  of  his  principal.^  A 
factor  is  intrusted  with  the  possession,  management,  control,  and 
disposal  of  the  goods,  to  be  bought  or  sold,  and  has  a  special 

property  in  them,  and  a  lien  on  them.®     A  broker,  on  the  con- 

.   — . — . _^ i 

commission ;  so  that  the  latter  amounts  to  no  more  than  a  guaranty.  See  Gale 
V.  Comber,  7  Taunt  R.  558;  Peele  v.  Northcote,  7  Taunt  R.  478;  Morris  v. 
Cleasby,  4  M.  &  Selw.  566,  574,  575  ;  Thompson  v.  !Perkins,  3  Mason,  R.  282 ; 
2  Kent,  Comm.  Lect  41,  pp.  624,  625,  note  («)>  (^th  edit) ;  Holbrook  v.  Wight, 
24  Wend.  R.  169. 

1  Ibid. 

9  S  Cbitty  on  Comm.  &  Manuf.  193,  194 ;  1  Beawes,  Lex  Merc.  44,  (6th  edit)  ; 
1  Bell,  Comm.  385,  386,  §§  408,  409,  (4th  edit) ;  Id.  pp.  475,  478,  (5th  edit)  ; 
Ersk.  Inst  B.  3,  tit  3,  §  34. 

3  1  Beawes,  Lex  Merc.  44,  47,  (6th  edit.)  ;  1  Liverm.  on  Agency,  69,  70 ;  1 
Bell,  Comm.  385,  (4th  edit) ;  Id.  pp.  477,  478,  (5th  edit)  ;  1  Domat,  B.  1,  tit 
16,  §  3,  art  2.  Beawes  gives  the  following  description  of  them :  **  Supercargoes 
are  persons  employed  by  commercial  companies,  or  private  merchants,  to  take 
charge  of  the  cargoes  they  export  to  foreign  countries,  to  sell  them  there  to  the 
best  advantage,  and  to  purchase  proper  commodities  to  relade  the  ships  on  their 
return  home.  For  this  reason,  supercargoes  generally  go  out  and  return  home 
with  the  ships  on  board  of  which  they  were  embarked,  and  therein  differ  from 
factors,  who  reside  abroad,  at  the  settlements  of  the  public  companies,  for  whom 
they  act"    1  Beawes,  Lex  Merc.  47,  (6th  edit) 

4Po8t,  §§60,  110,  209. 

6  Ante,  §§  28,  31 ;  Baring  v.  Corrie,  2  B.  &  AM.  143,  147,  148 ;  3  Chitty  on 
Comm.  &  Manuf.  193;  Id.  210,  211,  241;  1  Bell,  Comm.  212;  Id.  385,386, 
§§  408,  409,  410,  (4th  edit)  ;  Id.  pp.  455,  478,  (5th  edit)  ;  3  Kent,  Comm.  Lect 
41,  p.  622,  note  (rf),  (4th  edit)  ;  1  Domat,  B.  1,  tit  17,  §  1,  art.  1. 

•Post,  §§  111,  112,  374;  Holbrook  ».  Wight,  24  Wend.  R.  169;  Bryce  v. 
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tnury,  usually  has  no  such  possession,  management,  control,  or 
disposal  of  the  goods,  and  consequently  has  no  such  special 
property  or  lien.^ 

§  34  a.-  A  factor  has  not,  any  more  than  a  broker,  a  power  to 
delegate  his  authority  to  another  person,  unless  it  is  conferred  by 
the  usages  of  trade,  or  by  the  assent  of  his  principal,  express  or 
implied.  And  this  also  was  a  rule  adopted  to  some  extent,  in 
the  civil  law,  in  relation  to  some  classes  of  agents,  such  as  clerks 
in  warehouses  and  shops  (Institares)  ;  for  although  the  master  of 
a  ship  was  permitted,  for  the  beqefit  of  trade,  to  substitute  an- 
other person  as  master,  the  same  rule  did  not  apply  to  mere  in- 
stitorial  agents.^     Quippe  respaMtwr^  ut  de  candUione  quis  insti' 


Brooks,  26  Wend.  B.  867 ;  Post,  §  884 ;  Jordan  v,  James,  5  Hamm.  Ohio  R.  99 ; 
Marfield  v.  Douglas,  1  Sandford,  Superior  Ct  R.  860. 

1  Ibid. ;  Paley  on  Agency,  by  Lloyd,  18 ;  1  Bell,  Comm.  885,  886,  §§  408,  409, 
410,  (4th  edit) ;  Id.  pp.  477,  478,  (5Ui  edit.)  When  a  broker  is  intrusted  with 
negotiable  securities,  indorsed  in  blank,  for  sale,  he  becomes  rather  a  factor  than 
a  broker ;  for  he  is  then  intrusted  with  the  disposal  and  control  of  them,  and 
may,  by  his  negotiation  of  them,  pass  a  good  title  to  them.  Indeed,  in  practical 
business,  the  two  characters  are  often  confounded,  and  a  broker  is  often  a  factOT 
and  a  merchant,  as  well  as  a  general  agent.  Faley  on  Agency,  by  Lloyd,  1 8, 
and  note  (a) ;  Pickering  v.  Busk,  15  East,  88,  48  ;  Ante)  §§82,  9Z^  note  4.  When 
a  broker  becomes  possessed  of  the  thing,  about  which  he  is  employed,  he  acquires 
equally  with  a  factor  a  lien  for  his  commissions ;  as,  for  example,  an  insurance 
broker,  having  possession  of  a  policy.  8  Chitty  on  Comm.  &  Manuf.  210,  211, 
541 ;  Blunt,  Commercial  Dig.  ch.  15,  p.  280.  Mr.  Bell  has  remarked,  that 
^  Sometimes  agents  or  factors  act  as  the  ostensible  vendors  of  property  belong- 
ing to  merchants  residents  in  the  same  place,  having  warehouses  and  places  fit 
for  exhibiting  the  goods  for  sale.  Sometimes  they  act  as  factors  both  for  buyer 
and  seller;  the  sale  being  perfected,  and  the  delivery  transferred,  by  delivery  of 
the  bills  for  the  price,  and  an  entry  in  the  factor's  books  to  the  debit  of  the  one 
party  and  the  credit  of  the  other.  The  character  of  factor  and  broker  is  fre- 
quently combined ;  the  broker  having  possession  of  what  he  is  employed  to  sell, 
or  being  empowered  to  obtain  possession  of  what  he  is  employed  to  purchase. 
Properly  speaking,  in  these  cases,  he  is  a  factor."  1  Bell,  Comm.  886,  §  409, 
(4th  edit)  ;  Id.  p.  478,  (5th  edit.) 

<  Ante,  18 ;  Catlin  v.  Ball,  4  Camp.  R.  183 ;  Bromley  v,  Coxwell,  2  Bos.  & 
Pull.  438 ;  Cochran  o.  Irlam,  2  M.  &  Selw.  801,  n  ;  Soley  v,  Rathbone,  2  M.  & 
Selw.  298  a;  Dig.  Lib.  14,  tit  1,  1.  1 ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  2,  3 ;  1 
Domat,  B.  1,  tit  16,  §  8,  art  8;  1  Liverm.  on  Agency,  56,  (edit  1818).  Domat, 
after  stating  the  right  of  the  master  to  delegate  his  authority,  adds,  as  his  inter- 
pretation of  the  text  of  the  Digest;  "  But  this  rule  is  not  to  be  extended  indif- 
ferently to  fiictors  and  others,  set  over  any  commerce  or  business  at  land,  where 
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toris  dispiciat,  et  sic  contrahat.  In  navis  magistro  non  ita^  nam 
interdum  hcuSy  tempus^  non  patitur  plenius  deliberandi  consilium?' 
§  35.  Fourthly.  Ships'-Husbands.  A  ship's-husband  is  a 
common  expressive  maritime  phrase,  to  denote  a  peculiar  sort 
of  agency,  created  and  delegated  by  the  owner  of  a  ship,  in  re- 
gard to  the  repairs,  equipment,  management,  and  other  concerns 
of  the  ship.'-«  A  ship's-husband  is  sometimes  appointed  merely 
for  the  purpose  of  conducting  the  ordinary  and  necessary  con- 
cerns of  the  ship  on  her  return  to  her  proper  home  port ;  such  as 
making  the  proper  entries  at  the  custom-house ;  superintending 
the  landing  of  the  cargo  ;  procuring  the  proper  surveys  of  dam- 
age ;  settling  the  freight ;  and  other  incidents  connected  with  the 
discharge  of  the  cargo,  and  the  termination  of  the  voyage.  But, 
generally,  the  person,  designated  as  ship's-husband,  has  a  much 
larger  authority,  and  is  understood  to  be  the  general  agent  of 
the  owners,  in  regard  to  all  the  affairs  of  the  ship  in  the  home 
port^  As  such  general  agent,  he  is  intrusted  with  authority  to 
direct  all  proper  repairs  and  equipments,  and  outfits  for  the  ship ; 
to  hire  the  officers  and  crew;  to  enter  into  contracts  for  the 
freight  or  charter  of  the  ship,  if  that  is  her  usual  employment ; 
and  to  do  all  other  acts  necessary  and  proper  to  despatch  her 
for  and  on  her  intended  voyage.*  But  his  authority  does  not 
extend  to  the  procuring  of  any  policy  of  insurance  on  the  ship, 
either  in  port,  or  for  the  voyage,  witliout  some  express  or  im- 
plied assent  of  the  owner.^ 


the  necessity  of  treating  with  them  is,  not  the  same,  and  where  it  is  easier  to 
learn  who  is  the  person  employed  as  factor,  and  how  far  his  power  extends."  1 
Domat,  B.  1,  tit.  16,  §  S,  art.  8,  Strahan's  translation.  In  the  Civil  Law,  the 
word  Institor  was  sometimes  used  for  agent  generally.  Cuicunque  igitur  negotio 
propositus  sit  Institor  recte  appellabitur.  Dig.  Lib.  14,  tit.  S,  1.  5,  Prelim.; 
Pothier,  Pand.  Lib.  14,  tit.  S,  n.  5. 

1  Dig.  Lib.  14,  tit  1, 1.  1,  Prelim. 

8  Abbott  on  Shipp.  P.  1,  ch.  8,  §  2,  p.  69,  (edit  1829) ;  1  Bell,  Comm.  §§  426, 
428,  p.  410,  (4th  edit) ;  Id.  pp.  508,  504,  (5th  edit)  ;  Story  on  Partnership, 
§418. 

3  See  Abbott  on  Shipp.  P.  1,  ch.  8,  §  2,  p.  69,  (edit  1829)  ;  1  Bell,  Comm. 
§  426  to  429,  pp.  410,  411,  (4th  edit)  ;  Id.  pp.  508,  404,  (5th  edit) 

4  1  Bell,  Comm.  §§  426,  427,  428,  pp.  410,  411,  (4th  edit.)  ;  Id.  pp.  508,  504, 
(5th  edit.)  ;  2  Kent,  Comm.  Lect.  45,  p.  157,  (4th  edit.)  ;  1  Liverm.  on  Agency, 
72,  78,  (edit  1818.) 

5  French  v.  Backhouse,  5  Burr.  2127  ;  Paley  on  Agency,  by  Lloyd,  28,  note 
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§  36.  Fifthly.  Masters  of  Ships.  This  is  a  well  known  class 
of  agents,  possessing  what%ome  foreign  Jurists  have  called  the 
Exercitorial  Power,  in  relation  to  the  equipment,  outfit,  repair. 


(8)  ;  Id.  108,  109;  Abbott  on  Shipp.  p.  1,  ch.  8,  §  2,  p.  69;  Id.  §  8,  pp.  76,  77; 
Marsh,  on  Ins.  fi.  1,  ch.  8,  §  2;  Beawes  (Lex  Mercat  47,  6th  edit.)  has  the  fol- 
lowing description  of  the  powers  and  duties  of  Ships'-Husbands :  "  Ships'-Hus- 
bands,  (says  he,)  a  class  of  agents  so  called,  whose  chief  employment  in  capital 
seaport  towns,  particularly  in  the  port  of  Liondon,  is,  to  purchase  the  ship^s  stores 
for  the  voyage ;  to  procure  cargoes  on  freight ;  to  settle  the  terms  and  obtain 
policies  of  insurance ;  to  receive  the  amount  of  the  freight  both  at  home  and 
abroad ;  to  pay  the  captain  or  master  his  salary,  and  disbursements  for  the  ship's 
use ;  and,  finally,  to  make  out  an  account  for  all  these  transactions  for  his  em- 
ployers, the  owners  of  ships,  to  whom  he  is,  as  it  were,  a  steward  at  land,  as  the 
officer  bearing  that  name  is,  on  board,  when  the  ship  is  at  sea.''  Mr.  Bell  gives 
the  following  description  of  their  duties :  **  The  duties  of  the  Ship's-Uusband  are : 
1.  To  see  to  the  proper  outfit  of  the  vessel  in  the  repairs  adequate  to  the  voyage, 
and  in  the  tackle  and  furniture  necessary  for  a  seaworthy  ship.  2.  To  have  a 
proper  master,  mate,  and  crew  for  the  ship,  so  that  in  this  respect  it  shall  be  sea- 
worthy. 8.  To  see  to  the  due  furnishing  of  provisions  and  stores,  according  to 
the  necessities  of  the  voyage.  4.  To  see  to  the  regularity  of  all  the  clearances 
from  the  custom-house,  and  the  regularity  of  the  registry.  5.  To  settle  the  con-^ 
tracts,  and  provide  for  the  payment  of  the  furnishings,  which  are  requisite  in  the 
performance  of  those  duties.  6.  To  enter  into  proper  charter-parties,  or  engage 
the  vessel  for  general  freight,  under  the  usual  conditions ;  and  to  settle  for  freight, 
and  adjust  averages  with  the  merchant ;  and,  7.  To  preserve  the  proper  certifi- 
cates, surveys,  and  documents,  in  case  of  future  disputes  with  insurers  or  freight- 
ers, and  to  keep  regular  books  of  the  ship."  1  Bell,  Comm.  410,  §  428,  (4th 
edit)  ;  Id.  p.  504,  (5th  edit.)  He  then  adds,  *'  His  powers,  where  not  expressly 
limited,  may  be  described  generally  as  those  requisite  to  the  performance  of  the 
duties  now  enumerated.  It  may  be  observed,  however,  1.  That,  without  special 
powers,  he  cannot  borrow  money  generally  for  the  use  of  the  ship ;  though  he 
may  settle  the  accounts  of  the  creditors  for  furnishings,  or  grant  bills  for  them, 
which  will  form  debts  against  the  concern,  whether  he  has  funds  in  his  hands  or 
not,  with  which  he  might  have  paid  them.  2.  That,  although  he  may,  in  the 
general  case,  levy  the  freight,  which  is,  by  the  bill  of  lading,  payable  on  the  de- 
livery of  the  goods,  it  would  seem,  that  he  will  not  have  power  to  take  bills 
for  the  freight,  and  give  up  the  possession  and  lien  over  the  cargo,  unless  it  has 
been  so  settled  by  charter-party,  or  unless  he  has  special  authority  to  give  such 
indulgence.  3.  That,  under  general  authority  as  ship's-husband,  he  has  no  pow- 
er to  insure  or  to  bind  the  owners  for  premiums ;  this  requiring  a  special  author- 
ity. 4.  That,  as  the  power  of  the  master  to  enter  into  contracts  of  affreightment 
b  superseded  in  the  port  of  the  owners,  so  is  it  by  the  presence  of  the  ship's- 
husband,  or  the  knowledge  of  the  contracting  parties  that  a  ship's-husband  has 
been  appointed."  1  Bell,  Comm.  411,  §  429,  (4th  edit.) ;  Id.  pp.  504,  505,  (5th 
edit.) 
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management,  navigation,  and  usual  employment  of  the  ship 
committed  to  their  charge.^  The  master  of  a  ship  is  not,  indeed, 
as  the  language  of  these  Jurists  might  at  first  sight  be  thought 
to  imply,  for  all  purposes  to  be  deemed  ExercitofNavis ;  for  that 
description  properly  applies  only  to  the  absolute  owner,  or  to  him 
who  is  the  hirer  or  employer  of  the  whole  ship  for  the  voyage,  by 
a  contract  with  the  owner,  (Dominus  NaviSj)  or  his  agent,  the  mas- 
ter.2  The  master  of  the  ship  in  our  law  answers  exactly  to  the 
description  of  the  Magisier  Navis  of  the  civil  law.  Magistrum 
navis  accipere  debemus  cut  totius  navis  cura  mandata  est,  Magis- 
trum aviem  accipimus^  non  solum^  quern  Exercitor  prcsposuit^  sed  et 
eum  quern  Magister?  And  the  master  of  the  ship,  by  our  law,  as 
well  as  by  the  Roman  law,  possesses  this  power  of  appointing 
another  person,  as  master,  in  his  stead,  and  of  delegating  his 
authority,  as  master,  to  him,  not  indeed  in  all  cases,  nor  in  all 
places ;  but  in  cases  of  necessity,  or  sudden  emergency  in  a  for- 
eign port,  in  the  absence  of  the  owner  or  employer  or  of  his 
authorized  agent,  whenever  it  may  be  necessary  and  proper  for 
the  welfare  of  the  ship,  and  the  due  accomplishment  of  the 
voyage.^     Sometimes  the  master  is  also  appointed  supercargo,  or 


1  Abbott  on  Shipp.  P.  2,  ch.  1,  §  1 ;  Id.  ch.  2,  §§  1,  2,  4,  5,  pp.  90-98,  (edit. 
1829)  ;  1  Bell,  Coram.  885,  §  409  ;  Id.  pp.  605,  606,  (5th  edit) 

«  Dig.  Lib.  14,  tit.  1, 1.  1 ;  Dig.  Lib.  4, 1.  9,  §§  1,  2;  1  Domat,  B.  1,  tit.  16,  §  2, 
art.  1  to  4 ;  Abbott  on  Shipp.  P.  2,  ch.  2,  §  8,  and  note  {g,)  (edit.  1829.)  Ex- 
ercitorem  autem  eum  dicimus,  ad  quem  obventiones  et  reditus  omnes  perveniunt, 
sive  is  Dominus  navis  sit,  sive  a  Domino  navem  per  aversionem  conduxit,  vel  ad 
tempus,  vel  in  perpetuum.  Dig.  Lib.  14,  tit.  1, 1.  1,  §  16 ;  Pothier,  Pand.  Lib.  14, 
tit.  1,  n.  1.  The  words,  per  aversionem  conduxit,  in  this  passage,  mean  a  hiring 
of  the  whole  ship.  See  Pothier,  ubi  supra,  note  (1).  In  the  foreign  laws,  and 
especially  in  the  early  maritime  Ordinances,  the  master  of  the  ship  is  oAen  desig- 
nated as  the  Patron  of  the  ship.  He  is  generally  so  called  in  the  Consolato  del 
Mare.  See  also  1  Bell,  Conmi.  B.  8,  P.  1,  ch.  6,  §§  1,482,  p.  412,  (4th  edit.)  ;  Id. 
pp.  506,  606,  (6th  edit) ;  1  Stair,  Inst  by  Brodie,  B.  1,  tit  12,  §§  18,  19 ;  Post, 
§  117  to  128,  294,  296,816. 

8  Dig.  Lib.  14,  tit.  1, 1.  1,  §  1,  6 ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  1 ;  Abbott  on 
Shipp.  P.  2,  ch.  2,  §  8,  note  (^.),  pp.  91,  92,  (edit  1829) ;  1  Liverm.  on  Agency, 
ch.  8,  pp.  70,  71,  (edit  1818) ;  1  Domat,  B.  1,  tit  16,  §  8,  art.  8 ;  8  Kent,  Comm. 
Lect  46,  pp.  160,  161,  (4th  edit.) 

4  See  1  Domat,  B.  1,  tit  16,  §  8,  art  8 ;  l'  Bell,  Comm.  (4th  edit)  B.  8,  ch.  6, 
§§  1,  488,  p.  418,  (4th  edit);  Id.  p.  505  to  508,  (5th  edit);  Pothier,  Traitd  de 
Chart.  Part.  n.  48,  49.  The  Digest  lays  down  the  rule,  that  the  owner  or  em- 
ployer is  bound  by  the  act  of  substitution,  notwithstanding  he  has  privately  pro- 
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consignee  of  the  cargo,  in  which  case  the  rights  and  duties  of 
the  latter  character  are  superadded  to  his  ordinary  rights  and 
duties  as  master.  But  his  acts  as  master,  are  at  the  same  time 
to  be  treated  as*  distinct  from  those,  as  supercargo,  as  if  the  acts, 
appropriate  to  each  character,  were  confided  to  different  persons.^ 
Upon  this  subject  we  shall  again  touch  "hereafter.^  But  the  full 
consideration  of  the  rights,  powers,  and  duties  of  masters  of 
ships  appropriately  belongs  to  the  law  of  shipping  and  navi- 
gation. 

§  37.  Sixthly^  Partners.  Partners  are  mutual  agents  of 
each  other  in  all  things  which  respect  the  partnership  busi- 
ness. And,  accordingly,  we  find  that  generally  the  act  of  any 
one,  in  the  name  of  all,  or  for  the  benefit  of  all,  in  their  common 
business,  is  deemed  obligatory  upon  all  the  partners.^  But,  here 
again,  it  may  be  remarked,  that  the  proper  consideration  of  this 
subject  belongs  to  the  law  of  partnership ;  and  it  may,  for  the 
present,  be  passed  over,  as  it  will  occur  in  another  connection 


hibited  the  master  from  doing  the  act  Quid  tamen,  si  sic  magistrum  prseposuit, 
ne  alium  ei  licerit  prteponere  ?  An  adhuc  Juliani  Sontentiam  admittimus,  viden- 
dom  est  Finge,  enim  et  nominatim  eum  prohibuisse,  Ne  Titio  magistro  utaris. 
Dtcendum  tamen  erit,  eo  usque  producendam  utilitatum  narvigantium.  Dig.  Lib. 
14,  tit.  1, 1. 1,  §  5;  Pothidr,  Pand.  Lib.  14,  tit  1,  n.  8.  Pothier  on  Charter  Par- 
ties lays  down  the  same  rule.  See  the  excellent  translation  by  Mr.  Gushing  of 
Pothier  on  Marit  Contr.  p.  28,  n.  49,  and  the  note  of  the  learned  Editor,  Id.  142, 
note  1 7,  who  cites  Kuricke  to  the  same  effect  Roccus  also  asserts  the  same  doc- 
trine. See  Ingersoirs  Roccus,  on  Ships  and  Freight,  note  4,  p.  18 ;  1  Domat,  B. 
1,  tit  16,  §  «,  art.  3 ;  1  Bell,  Comm.  p.  413,  §  484,  (4th  edit)  ;  Id.  p.  605  to  608, 
(8rh  edit)  We  have  already  seen,  (ante,  §  84,  and  note,)  that  a  broad  distinction 
is  taken  between  the  right  of  the  master  of  a  ship  to  delegate  his  authority,  and 
certain  other  classes  of  agents,  such  as  Institores  and  Factors. 

1  Abbott  on  Shipp.  by  Story,  P.  2,  ch.  4,  §  1,  b,  note  (1),  p.  134,  (edit  1829)  ; 
Kendrick  v.  Delafield,  2  Caines,  R.  67 ;  Earle  v.  Rowcroft,  8  East,  126, 140 ;  Cook 
V.  Commerc.  Ins.  Co.  11  John.  R.  40;  Crousillat  p.  Ball,  4  Dall.  294;  The  Vrou 
Judith,  1  Rob.  150;  The  St  Nicholas,  1  Wheat  417 ;  1  Liverm.  on  Agency,  72, 
(edit  1818)  ;  1  Bell,  Comm.  (4th  edit)  B.  3,  P.  1,  ch.  5,  §  433,  p.  418;  Id.  p. 
506,  (5th  edit) ;  8  Kent,  Comm.  Lect  46,  pp.  159-164,  (4th  edit) ;  1  Domat,  B. 
1,  tit  16,  §  8,  art  3 ;  Williams  v.  Nichols,  13  Wend.  R.  58. 

«  Post,  §  116  to  123,  294  to  800,  497. 

3  The  same  rale  was  applied  in  the  Civil  Law.  Si  plures  navem  exerceant, 
cum  quolibet  eorum  in  solidum  agi  potest  Ne  in  plures  adversarios  distringatur, 
qui  cum.  ano  co&traxerit  Dig.  Lib.  14,  tit  1, 1.  1,  §  25  ;  Id.  1.  2;  1  Domat,  B.  1, 
tit  16,  §  S,  art  6,  7  ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  10  ;  Baring  v.  Lyman,  1 
Story,  Rep.  806. 
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hereafter.  However,  the  rules  applicable  to  it  will  be  found  in 
most,  if  not  in  all  respects,  to  be  the  same  as  those  which  gov- 
ern in  relation  to  other  cases  Of  general  agency.^ 


CHAPTER   IV. 

JOINT    PRINCIPALS   AND  JOINT   AGENTS. 

§  38.  Let  us,  in  the  next  place,  proceed  to  the  consideration 
of  cases,  where  there  are  two  or  more  Principals  and  two  or 
more  Agents.  (1.)  In  regard  to  cases  of  two  or  more  principals, 
it  may  be  generally  laid  down,  that  if  they  have  a  several  and 
distinct  interest,  no  one  of  them  can  ordinarily  appoint  an  agent 
for  all  the  others,  without  the  assent  and  concurrence  of  all  of 
them.  Thus,  for  example,  if  two  persons,  by  a  joint  instrument, 
should  consign  two  parcels  of  goods  to  a  consignee  for  sale,  the 
one  being  the  owner  of  one  parcel,  and  the  other  the  owner  of 
the  other  parcel ;  In  such  a  case,  no  joint  interest,  or  joint  agency, 
would  be  created;  but  the  consignee  would  become  the  several 
factor  of  each  owner;  and  of  course  the  owner  of  one  parcel 
could  not  give  instructions  to  the  consignee,  which  would  bind 
both,  unless  by  the  express  or  implied  consent  of  the  other.^  But 
this  is  true  only  upon  the  supposition  that  the  consignee  knows 
the  facts ;  for  otherwise,  he  is  at  liberty  to  treat  it  as  a  joint  con- 
signment for  the  benefit  of  both;  and  then  the  instr^ictions  of 


1  See  Gow  on  Partn.  ch.  2,  §  2,  p.  53  to  91,  (edit  1825) ;  Collyer  on  Partn. 
B.  2,  ch.  2,  §  1,  p.  104;  Id.  B.  S,  ch.  1,  §  1  to  5,  p.  211  to  240;  3  Kent,  Comm. 
Lect.  43,  p.  40,  (4th  edit.) ;  Story  on  Partnership,  §  101  to  125;  Post,  §§  124, 
125. 

2  See  Hoar  v.  Dawes,  Doug.  R.  871 ;  Coope  v.  Eyre,  1  H.  Bl.  37 ;  United  Ins. 
Co.  V.  Scott,  1  John.  R.  106.  In  many  cases  where  a  factor  becomes  the  agent 
of  different  owners,  and  upon  the  sales  made  by  him  there  is  a  loss,  it  will  be  ap- 
portioned among  them  all.  Some  cases  to  this  effect  are  stated  in  Malyne,  Lex 
Merc.  80,  81 ;  Molloy,  de  Jure  Marit  B.  3,  ch.  8,  §  4 ;  1  Liverm.  on  Agency, 
§  2,  pp.  85,  86,  (edit.  1818)  ;  Corlies  v.  Gumming,  7  Cowen,  R.  154 ;  Post,  §  179, 
note. 
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either  will,  like  the  instractions  of  a  partner,  be  binding  upon 
the  other;  and  both  will  become  jointly  liable  to  him  for  his 
commissions  and  disbursements.^ 

§  39.  Upon  the  same  ground,  where  different  persons  have 
separate  and  distinct,  although  undivided,  interests  in  the  same 
personal  property,  one  of  them  cannot  appoint  an  agent  for  all. 
Thus,  for  example,  one  tenant  in  common  of  a  chattel  cannot 
appoint  an  agent  for  both,  to  sell  the  property.^  The  same  doc- 
trine is  equally  true  with  regard  to  joint  tenants  of  a  chattel.^ 
But  in  cases  of  partnership  the  rule  is  different ;  for,  as  has  been 
already  intimated,  each  partner  is  treated,  as  to  the  partnership 
business,  as  the  agent  of  all,  and  capable  of  binding  alL^  And 
each  partner  has  an  implied  authority,  at  least  in  cases  where 
the  business  is  ordinarily  done  through  the  instramentality  of 
agents,  to  appoint  an  agent  for  the  firm.  Thus,  one  partner 
may  consign  a  cargo  to  an  agent  or  factor,  for  sales  and  returns ; 
and  his  letter  of  consignment  and  instructions  will  bind  the  firm 
in  that  respect,  although  his  partners  may  be  ignorant  of  his 
acts.  This  expansion  of  the  principle  of  the  delegation  of  a 
partner's  authority  seems  indispensable  to  the  security  and  facil- 
ity of  commercial  operations.^ 

§  40.  In  cases  of  part-owners  of  ships,  there  is  some  peculi- 
arity in  the  law,  growing  out  of  the  necessary  adaptations  of  it 
to  the  exigencies  and  conveniences  of  commerce.  Part-owners 
of  ships  are  tenants  in  common,  holding  distinct  but  undivided 
interests ;  and  Aich  is  deemed  the  agent  of  the  others,  as  to  the 
ordinary  repairs,  employments,  and  business  of  the  ship,  in  the 
absence  of  any  known  dissent.^  But  if  any  part-owner  dissents, 
the  others  cannot  bind  his  interest  by  their  acts  as  agents,  at 
least  where  the  other  party  has  notice  of  the  dissent.  A  major- 
ity of  the  owners  in  interest  have,  however,  a  right  to  employ 

1  See  1  Domat,  B.  1,  tit.  15,  §  2,  art.  5. 

2  See  Abbott  on  Shipp.  P.  1,  ch.  3,  §  2  to  7,  p.  68  to  76. 

3  See  Comm.  Dig.  Estates,  K.  1,  6. 

4  Ante,  §  37 ;  Story  on  Partnership,  §§  1,  101  to  125. 

«  See  3  Kent,  Comm.  Lect.  48,  pp.  41,  44,  45,  (4th  edit);  Story  on  Partner- 
ship, cb.  7,  §101  to  125. 

»  See  2  Bell,  Comm.  B.  7,  ch.  2,  §§  4,  1222,  1223,  p.  688,  (4th  edit.);  Id. 
pp.  655,  656,  (6th  edit.)  ;  Story  on  Partn.  §  412  to  440  ;  Curling  v.  Robertson, 
7  Mann.  &  Gr.  841. 
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the  ship,  in  case  the  minority  dissent ;  and  they  may  eeppoint  a 
•master  of  the  ship,  notwithstanding  such  dissent.^  And  the 
master  so  appointed  wiU,  virtute  officii^  become  entitled  to  bind 
all  the  owners  by  his  acts  in  the  ordinary  business  of  the  ship, 
unless  the  party  dealing  with  him  has  notice  of  such  dissent,' 
or  the  dissenting  owners  have,  by  proper  proceedings  in  the 
Court  of  Admiralty,  placed  themselves  in  a  position  not  to  be 
deemed  owners  for  the  voyage,  undertaken  by  the  majority.^ 

§  41.  The  civil  law  adopted  a  policy  substantially  the  same. 
If  there  were  several  owners  or  employers  of  a  ship,  each  of 
them  was  liable  in  solido^  and  not  merely  in  proportion  to  his 
share,  for  all  the  acts  of  the  others  in  relation  to  the  common 
concerns  of  the  ship ;  and  the  master  was  treated  as  the  com- 
mon agent  of  all,  and  entitled  to  bind  all.  Si  plures  navem  ero 
erceanty  cum  quolibet  eorum  in  solidum  agi  potest  Nee  quicquam 
facere^  qttotam  quisque  portionem  in  nave  habeat;  eumque  quiprn^ 
stiterit,  societatis  judido  a  cceierxs  consecutwrum^  Sed  si  piures 
exerceant^  unum  atUem  de  numero  suo  magistrum  facerintj  hujus 
nomine  in  solidum  poterunt  convening    And  this  rule  applied  not 

_^ ■  I*  .  ,  Bill 

1  Abbott  on  Shipp.  P.  1,  ch.  8,  §  2  to  9,  p.  68  to  77,  and  notes  to  Amer.  edit 
1829;  Id.  P.  2,  ch.  4,  §§  1,  6,  note  to  p.  188  ;  1  Bell,  Comm.  B.  8,  P.  1,  ch.  5, 
§  488,  p.  412,  (4th  edit) ;  Id.  pp.  506,  507,  (5th  edit) ;  Story  on  Partnership, 
§418  to  452. 

8  Ibid. 

3  Abbott  on  Shipp.  P.  1,  ch.  8,  §  4,  pp.  70-72,  74,  note  (1),  rAmer.  edit  1829) ; 
Id.  P.  2,  ch.  2,  §  2,  pp.  90,  91 ;  Story  on  Partnership,  §  427  toTl40. 

4  Dig.  Lib.  14,  tit  1, 1.  1,  §  25 ;  Id.  1.  2. 1.  3, 1.  4,  §  1 ;  PotUier,  Pand.  Lib.  14, 
dt  1,  n.  10;  Pothier  on  Oblig.  n.  450. 

fi  Dig.  Lib.  14,  tit  1, 1.  4,  §  1 ;  Id.  tit  8, 1.  18,  §  2 ;  Pothier,  Pand.  Lib.  14,  tit 
1,  n.  10,  11,  18;  Id.  tit  8,  n.  19;  Heinecc.  ad  Pand.  P.  4,  Lib.  14,  tit  1,  §  140; 
1  Voet,  ad.  Pand.  Lib.  14,  tit  1,  §  5 ;  1  Domat,  B.  1,  tit  16,  §  8,  art.  6,  7  ;  Ersk. 
Inst  B.  8,  tit.  8,  §§  43, 45.  There  are  some  real  or  apparent  exceptions  to  the  gen- 
erality of  the  rule ;  for  it  is  said,  almost  in  the  same  connection  ;  Si  tamen  plures 
per  se  navem  exerceant,  pro  portionibus  exercitionis  conveniantur ;  neque  enim 
invicem  sui  magistri  videntur.  Dig.  Lib.  14,  tit  1}  1.  4 ;  1  Domat,  B.  1,  tit  16, 
§  8,  art.  7.  From  this  passage  it  would  seem,  that  although  each  was  liable  for 
the  whole  charge,  where  the  contract  was  made  by  a  master  appointed  on  behalf 
of  all ;  yet,  where  they  all  acted  in  the  ship's  bu^ness  without  any  master,  each 
was  liable  only  for  his  share  or  proportion.  Probably  this  was  applied  to  cases, 
where  the  party,  dealing  with  them,  knew  the  several  interest  of  each,  and  con- 
tracted with  each  in  regard  to  his  share  only.  Voet,  in  commenting  upon  this 
passage,  uses  the  following  language :  Nisi  singula  per  se  navem  exerceant  sine 
magistri  miniskerio,  tunc  enim ;  quia  invicem  sui  magistri  non  sunt  pro  portioni- 
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only  in  cases  of  contracts  made  by  the  master  with  strangers, 
but  in  contracts  made  with  one  of  the  owners  or  employers^ 
Si  unus  ex  his  Exercitoribus  cum  magistro  navis  contrcbxerU^ 
agere  cum  cUiis  Exercitoribus  poterit?^ 

§  42.  (2.)'  In  regard  to  two  or  more  agents.  It  is  a  general 
rale  of  the  common  law,  that  where  an  authority  is  given  by  the 
act  of  the  principal  ^  to  two  or  more  persons  to  do  an  act,  the 
act  is  valid  to  bind  the  principal,  only  when  all  of  them  concur 
in  doing  it ;  for  the  authority  is  construed  strictly,  and  the  power 
is  understood  to  be  joint  and  not  severaL^  Hence  it  is,  that  if 
a  letter  of  attorney  is  made  to  two  persons,  to  give  or  to  receive 
livery,  both  must  concur  in  the  act,  ot  the  livery  is  void.^  So, 
if  an  authority  is  given  to  two  persons  jointly  to  sell  the  prop* 
erty  of  the  principal,  one  of  them  cannot  separately  execute  the 
authority.^  Indeed,  so  sMctly  is  the  authority  construed,  that  if 
it  be  given  to  three  persons  jointly  and  severally,  two  cannot 
property  execute  it;  but  it  must  be  done  by  one,  or  by  all/ 


bos  Exercitionis  singuli  conveniendi  forent  1  Yoet,  Comm.  Lib.  14,  tit.  1,  §  5. 
See  also  Pothier,  Pand.  Lib.  14,  tit.  1,  n.  10,  11 ;  Ersk.  lust.  B.  8,  tit.  S,  §  45, 
n.  18.  Among  the  maritime  nations  of  the  Continent,  Heineccius  seems  to  think 
^at  the  rule,  that  all  the  employers  shall  be  liable  in  solido,  does  not  preTail 
(▼ix  datur) ;  at  least  that  it  does  not  prevail  in  Holland.  Heinecc  ad.  Pand.  P. 
8,  Lib.  14,  tit  1,  §  142.  See  Pothier  on  Oblig.  n.  450,  451 ;  Ersk.  Inst  B.  8, 
tit  8,  §  45. 

»  Dig.  Lib.  14,  tit  1, 1.  5,  §  2 ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  9-11,  18. 

'  It  is  otherwise  as  to  an  authority  conferred  by  law.  Jewett  v.  Alton,  7  N. 
Hamp.  258;  Scott  v.  Detroit  Society,  1  Dougl.  (Mich.)  119;  Caldwell  u.  Har- 
rison, 11  Ala.  755. 

8  Inhab.  of  Parish  in  Sutton  v.  Cole,  8  Pick.  R.  232 ;  Damon  v.  Inhab.  of 
Granby,  2  PicL  R.  345 ;  Eupfer  t;.  Inhab.  of  South  Parish  in  Augusta,  12  Mass. 
R.  185 ;  Low  V.  Perkins,  10  Verm.  R  532 ;  Despatch  Line  of  Packets  v.  Bel- 
lamy Manufacturing  Co.  12  N.  Hamp.  226;  Post,  §  189  a;  Woolsey  v.  Tomp- 
kins, 28  Wend.  324 ;  Johnston  v,  Bingham,  9  Watts  &  Serg.  56.  Heard  v. 
March,  12  Gush.  580 ;  Cross  u.  The  United  States,  24  Boston  Law  Rep.  224. 

4  Co.  Litt  49  b,  112  b,  113,  and  Harg.  n.  2,  Id.  181  b;  Com.  Dig,  Attorney, 
C.  11 ;  Green  v.  Miller,  6  John.  R  39. 

«  Copeland  r.  Merch.  Ins.  Co.  6  Pick.  R.  198;  Post,  §  189  a. 

•  Co.  Litt.  181,  b ;  Com.  Dig.  Attorney,  C.  11;  2  Roll.  Abridg.  Feoffinent,  p.  8, 
B.  L  40 ;  Bacon,  Abridg.  Authority,  C.     See  Guthrie  t;.  Armstrong,  5  B.  &  Aid. 
628.     This  doctrine  is  regularly  true  in  relation  to  private  agencies  only ;  for  in  ^ 
public  agencies  an  authority  executed  by  a  majority  would  be  held  obligatory, 
and  a  good  execution  of  it    Lord  Coke  (Co.  Litt.  181  b.)  takes  notice  of  thiB 


40  AGENCY.  [CH.  IV. 

However ;  the  rule  of  interpretation  is  not  so  rigid,  as  to  over- 
come the  apparent  intent  of  the  party,  if  the  words  can  be  so 
construed,  as  to  reach  the  case.  Thus,  if  an  authority  be  given 
to  A.  and  B.,  or  either  of  them,  a  joint  execution,  or  a  several 
execution  by  either  of  them,  will  be  a  valid  execution  of  it.^ 
So,  a  power  of  attorney  by  a  party  to  fifteen  persons  named 
therein,  as  his  attorneys,  "jointly  and  separately  for  him  and  in 
his  name,  to  sign  and  order  all  such  policies  as  they,  his  said 
attorneys,  or  any  of  them,^^  should  jointly  and  separately  think 
proper,  has  been  held  to  make  a  policy,  executed  by  four  of  these 
persons,  binding  upon  the  principal.^  [But  an  authority  to  B. 
and  A.  B.  to  use  the  principal's  name  as  an  indorser,  can  be  ex- 
ecuted only  by  the  two  persons  jointly.^] 

§  43.  The  same  strictness  in  principle,  although  not  perhaps 
the  same  strictness  in  the  construction  of  the  language  of  the 
authority,  prevailed  in  the  civil  law ;  for  in  that  law  the  agent 
was  bound  to  follow  the  terms  of  the  agency.  DUigerUer  fines 
mcmdati  custodiendi  sun0  Conditio  autem  prcepositUmis  servanda 
est  Quid  enim,  si  certa  lege^  vel  interventu  cujusdam  personce^ 
vel  sub  pignore^  voluit  cum  eo  contrahij  vel  ad  certam  rem  ;  cequiS' 
simum  eritj  id  servari^  in  quo  prcepositus  estfi  And  if  the  author- 
ity was  delegated  to  several,  care  was  to  be  taken  to  ascertain 
whether  all  were  required  to  act  together,  or  whether  one  alone 
might  act ;  for  otherwise  the  act  of  one  would  be  void.  Item^  si 
plures  habuit  Institores ;  vel  cum  omnibus  simul  corUrahi  voluU^ 
vel  cum  uno  solofi 

distinction  and  says:  "  Secondly,  there  is  a  diversity  between  authorities  created 
by  the  party  for  private  causes,  and  authority  created  by  law,  for  execution  of 
justice."  1  Roll.  Abridg.  829,  1.  6 ;  Com.  Dig.  Attorney,  C.  15 ;  Bac.  Abridg. 
Authority,  C.  See  also  Green  v.  Miller,  6  John.  R  89 ;  Grindley  v.  Barker,  1 
Bos.  &  Pull.  229,  284 ;  The  King  v.  Beeston,  8  T.  Rep.  692 ;  Sprague  r.  Bailey, 
19  Pick.  486  ;  Williams  v,  Lunenburgh,  21  Pick.  75;  Martin  *;.  Lemon,  26  Conn. 
192 ;  People  t;.  Batchelor,  28  Barbour,  811. 

1  Co.  Litt.  49  b ;  Dyer,  R.  62. 

«  Guthrie  v.  Armstrong,  5  B.  &  Aid.  628. 

3  Union  Bank  o.  Beirne,  1  Gratt.  226. 

4  Dig.  Lib.  17,  tit.  1, 1.  5 ;  Post,  §§  70,  87,  88,  1 74. 

5  Dig.  Lib.  14,  tit.  8,  1.  11,  §  6 ;  Pothier,  Pand.  Lib.  14,  tit  8,  n.  16;  Poet, 
§§70,174. 

6  Dig.  Lib.  14,  tit  8, 1. 11,  §  6  ;  Pothier,  Pand.  Lib.  14,  tit  8,  n.  16 ;  1  Domat, 
B.  1,  tit  15,  §  8,  art  14  ;  1  Stair,  Inst  by  Brodie,  B.  1,  tit  12,  §  18. 

r 
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§  44.  But  although  the  rale  of  the  common  law  is  thus  strict, 
yet  it  is  not  inflexible,  and  in  commercial  transactions  a  more  li1>\ 
eral  interpretation  in  favor  of  trade  is  admitted,  as  thereby  public 
confidence,  as  well  as  general  convenience,  is  best  consulted.^ 
Hence  it  is,  that,  in  cases  of  a  joint  consignment  of  goods  for 
sale  to  two  factors,  (whether  they  are  partners  or  not,)  each  of 
them  is  understood  to  possess  the  whole  power  over  the  goods 
for  the  purposes  of  the  consignment ;  for  it  has  been  well  said, 
that  every  consignment  to  two  factors  jointly,  imports  a  consent 
by  the  consignor  for  them  to  trust  one  another ;  and  to  deliver 
over  the  goods  from  one  to  the  other  for  the  purpose  of  sale.^ 
On  the  other  hand,  such  joint  factors  are  co-obligors,  or  co-con- 
tnctors,  and,  as  such,  are  jointly  accountable,  and  answerable  for 
one  another  for  the  whole.^  And  this  rule  is  in  entire  coincidence 
with  the  civil  law,  which  makes  joint  factors  and  other  agents 
responsible  in  solido  for  each  other.  Duobus  quis  mcmdavU  nega- 
Harum  administraiianem.  QuasUum  est^  an  wiusqmsque  mandati 
judicio  in  solidum  teneatur  ?  Respond^  umtmquemque  pro  sotido 
canveniri  debere^  dummodo  ab  utroqtie  non  ampUu$  debiio  extfo- 
tur.^ 


CHAPTER  V. 


APPOINTMENT    OF    AGENTS* 


§  45.  In  the  next  place,  let  us  proceed  to  the  consideration  of 
the  various  modes  in  which  agents  may  be  appointed,  and  the 
nature  and  extent  of  the  authority,  which  is,  or  may  be,  conferred 
on  them.     An  agency  may  be  created  by  the  express  words  or 

1  See  French  v.  Price,  24  Pick.  IS.  An  authority  to  several  assignees  to  re- 
ceive money  on  a  debt  due  to  their  assignor  may  be  exercised  by  one  assignee  in 
behalf  of  all.    Heard  v.  Lodge,  20  Pick.  59. 

'  Grodfrey  v.  Saanders,  8  Wils.  94,  114.  See  Willett  v.  Chambers,  Cowp.  R. 
814.    See  1  Stair,  Inst  by  Brodie,  B.  1,  tit.  12,  §  18. 

3  Godfrey  v.  Saunders,  8  Wils.  94,  114. 

4  Dig.  Lib.  17,  tit  1, 1.  60,  §  3;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  24;  1  Domat, 
B.  1,  tit  15,  §  8,  art  18 ;  1  Stair,  Inst  by  Brodie,  B.  1,  tit  12,  §§  18, 14. 

4* 
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acts  of  the  principal,  or  it  may  be  implied  bom  his  conduct  and 
acquiescence.  So,  also,  the  nature  and  extent  of  the  authority 
of  an  agent  may  be  expressly  given  by  a  solemn,  or  an  unsolemn 
instrument,  or  it  may  be  implied  or  inferred  from  circumstances. 

§  46.  First  As  to  the  modes  of  appointment  of  an  agent 
It  is  sometimes  laid  down  in  our  books,  that  the  delegation  of 
authority  to  an  attorney,  or  agent,  should  be  by  a  deed  or  instru- 
ment under  seal,  for  the  reason,  that  it  may  appear,  that  the  at- 
torney or  substitute  had  a  commission  or  power  to  represent  the 
party ;  and  also,  that  it  may  appear,  that  the  authority  has  been 
well  pursued.^  But  this,  as  a  general  rule,  is  manifestly  incor- 
rect ;  and  especially  in  regard  to  commercial  transactions,  where 
most  matters  of  agency  are  transacted  by  informal  instruments, 
or  by  verbal  or  implied  delegations  of  authority.* 

§  47.  The  general  rule  may,  indeed,  be  laid  down  the  other 
way ;  that  an  agent  or  attorney  may  ordinarily  be  appointed  by 
parol,  in  the  broad  sense  of  that  term  at  the  common  law ;  that 
is,  by  a  verbal  declaration  in  writing,  not  under  seal,  or  by  acts 
and  implications.^  And  it  is  absolutely  indispensable  for  the 
exigencies  of  commercial  business,  that  the  rule  should  be  so; 
for  otherwise,  the  most  ordinary  transactions,  as  well  between 
persons  in  the  same  country,  as  between  persons  in  foreign  coun- 
tries, would  be  greatly  embarrassed,  if  not  entirely  obstructed. 
Thus,  for  example,  if  no  one  could  dign  or  negotiate  a  promis- 
sory note,  or  bill  of  exchange,  or  sell  or  buy  goods,  or  write  a 
letter,  or  procure  a  policy  for  another,  unless  by  a  formal  author^ 
ity  under  seal,  the  occasions  for  the  multiplication  of  such  instru- 
ments would  be  almost  innumerable ;  and  would  retard,  at  every 
step,  the  operations  of  merchants,  and  their  factors,  and  clerks 
and  other  agents.  The  wisdom  of  the  common  law,  therefore, 
has  adopted  and  followed  the  rule  on  this  subject  prescribed  in 
the  civil  law ;  and  has  allowed  the  authority  to  be  conferred  by 
verbal  delegations,  by  informal  writings,  and  by  implication  as 


1  Bac.  Abr.  Authority ,  A.     See  also  Co.  Litt  52  a ;  Com.  Dig.  Attorney,  C.  5. 

s  S  Chitty  on  (Jomm.  and  Manuf.  194, 195  ;  1  Liverm.  on  Agency,  ch.  2,  §  3,  pp. 
35-37,  (edit.  1818) ;  Long  v.  Colbarn,  11  Mass.  R  97,  98;  Post,  §§  54,  55,  84  to 
106. 

3  3  Chitty  on  Com.  and  Manuf.  5 ;  Id.  pp.  194, 195 ;  Bann  t;.  Hughes,  7  T.  R 
850. 
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weD  as  by  deeds.  Procurator  constitutus  vel  coram^  vel  per  nutir 
cium,  vel  per  episiolam.^  The  plain  reason  is,  that  all,  which 
ought  to  be  required  in  ordinary  cases,  is  the  proof  of  the  con- 
sent of  the  principal.  Qbl^atio  mandati  consensu  contrahentium 
consisiU? 

§  48.  There  are  a  few  exceptions  to  the  rule,  proper  to  be  con- 
sidered, which  seem,  however,  to  have  their  true  foundation  in 
the  strict  principles  and  solemnities,  required  by  the  common  law 
in  regard  to  the  transfer  of  real  estate,  and  to  the  creation  of  for- 
mal obligations  and  covenants  under  seal,  rather  than  in  any  en- 
larged public  policy,  applicable  to  the  business  and  concerns  of 
modem  society. 

§  49.  One  exception  is,  that,  whenever  any  act  of  agency  is 
required  to  be  done  in  the  name  of  the  principal  under  seal,  the 
authority  to  do  the  act  must  generally  be  conferred  by  an  instru- 
ment under  seal.*     Thus,  for  example,  if  the  principal  should 


>  Dig.  Lib.  8,  tit  8, 1.  1,  §  1 ;  Pothier,  Pand.  Lib.  8,  tit.  8,  n.  8  ;  1  Domat,  B.  1, 
tit.  15,  §  1,  art  5. 

«  Dig.  Lib.  17,  tit  1, 1.  1 ;  Post,  §  87  ;  1  Stair,  Instit  by  Brodie,  B.  1,  tit  12, 
S12. 

3  Co.  Litt  48  b,  and  Harg.  note  (2) ;  2  Roll.  Abridg.  8,  pi.  4 ;  Coombe's  case, 
9  Ca  Rep.  76,  77;  Harrison  r.  Jackson,  7  T.  R.  207;  Paley  on  Agency,  by 
Lloyd,  167,  168;  8  Cbitty  on  Comm.  &  Manuf.  196;  Damon  v,  Inbab.  of  Gran- 
by,  2  Pick.  R.  845 ;  8  Kent,  Comm.  Lect  41,  p.  618,  (4th  edit);  Banorgee  v. 
Hovey,  6  Mass.  R  11 ;  Reed  w.  Van  Ostrand,  1  Wend.  R.  424  ;  Hanford  w.  Mc- 
Nair,  9  Wend.  R  64;  Blood  v,  Goodrich,  9  Wend.  68;  Blood  u.  Goodrich,  12 
Wend.  525;  Cooper  v.  Rankin,  5  Binn.  R.  6tB  ;  Gordon  i;.  Bulkley,  14  Serg.  & 
Rawle,  881 ;  Hunter  v,  Parker,  7  Mees.  &  Wels.  822,  843;  Wells  v.  Evans,  20 
Wend.  R.  251 ;  McNaughton  v.  Partridge,  11  Ohio  R.  223 ;  Gummingsv.  Cassilly,  5 
B.  Monroe,  (Kentucky,)  R.  75;  Post,  §§  242,  262;  Hibblewhite  v,  McMorine,  6 
Mees.  &  Wels.  200,  214,  216.  In  this  last  case,  the  instrument  was  executed  by 
the  grantor,  and  a  blank  was  left  for  the  name  of  the  grantee,  whose  name  was 
inserted  by  an  agent  appointed  by  parol ;  and  it  was  held,  that  the  instrument 
was  Toid,  because  the  appointment  was  not  made  by  deed.  Mr.  Baron  Parke,  in 
declaring  the  opinion  of  the  Court,  said :  "  Assuming,  then,  the  instrument  to 
be  a  deed,  it  was  wholly  improper,  if  the  name  of  the  vendee  was  left  out ;  and 
to  allow  it  to  be  afterwards  filled  up  by  an  agent  appointed  by  parol,  and  then 
delivered  in  the  absence  of  the  principal,  as  a  deed,  would  be  a  violation  of  the 
principle,  that  an  attorney,  to  execute  and  deliver  a  deed  for  another,  must  him- 
self be  appointed  by  deed.  The  only  case  cited  in  favor  of  the  validity  of  a  deed 
in  blank,  afterwards  filled  in,  is  that  of  Texira  v.  Evans,  where  Lord  Mansfield 
held,  that  a  bond  was  valid,  which  was  given,  with  the  name  of  the  obligee  and 
sum  in  blank,  to  a  broker  to  obtain  money  upon  it,  and  he*borrowed  a  sum  from 
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authorize  an  agent  to  make  a  deed  in  his  name,  he  must  confer 
the  authority  on  the  agent  by  a  deed.^     A  mere  unsealed  writing 


the  plaintiff,  and  then  inserted  his  name  andHhfe  sum.  But  this  case  is  justly 
questioned  by  Mr.  Preston,  in  his  edition  of  Shepp.  Touch.  68,  *  as  it  assumes 
there  could  be  an  attorney  without  deed ; '  and  we  think  it  cannot  be  considered 
to  be  law.  On  the  other  hand,  there  are  several  authorities,  that  an  instrument, 
which  has  a  blank  in  it,  which  prevents  it  from  having  any  operation,  when  it  is 
sealed  and  delivered,  cannot  become  a  valid  deed  by  being  afterwards  filled  up. 
In  Com.  Dig.  Fait,  A.  1,  it  is  said,  —  *If  a  deed  be  signed  and  sealed,  and  after- 
wards written,  it  is  no  deed.'  To  the  same  effect  is  Shepp.  Touch.  54.  In  Weeks 
V.  Maillardet,  the  instrument  had  nothing  to  operate  upon,  as  it  referred  to  a 
schedule  as  annexed,  which  was  not  annexed  at  the  time  of  execution ;  and  it 
was  held,  that  the  subsequent  annexation,  in  the  absence  of  one  of  the  parties, 
did  not  give  it  operation  as  part  of  the  deed.  So,  where  a  bail  bond  was  exe- 
cuted,  and  a  condition  afterwards  inserted,  it  was  held  bad  as  a  bail  bond.  Pow- 
ell V,  Duff.  The  cases  cited  on  the  other  side  were  all  of  them  distinguishable. 
In  one,  Hudson  o.  Revett,  a  blank  in  a  part  material  was'  filled  up ;  but  having 
been  done  in  the  presence  of  the  party,  and  ratified  by  him,  it  was  held  that  there 
was  evidence  of  redelivery.  In  another.  Doe  v,  Bingham,  the  blanks  filled  up 
were  in  no  respect  material  to  the  operation  of  the  deed,  with  respect  to  the 
party  who  executed  before  they  were  filled  up,  —  as  to  him  the  deed  was  com- 
plfte.  In  a  third,  Matson  t;.  Booth,  the  point  decided  was,  that  a  complete  bond 
was  not  rendered  void  by  the  subsequent  addition  of  another  obligor  with  the 
aasent  of  all  parties.  It  is  unnecessary  to  go  through  the  others  which  were  cited 
on  the  argument.  It  is  enough  to  say  that  there  is  none  that  shows  that  an  in- 
strument, which,  when  executed,  is  incapable  of  having  any  operation,  and  is  no 
deed,  can  afterwards  become  a  deed,  by  being  completed  and  delivered  by  a 
stranger  in  the  absence  of  the  party  who  executed,  and  unauthorised  by  instru- 
ment under  seal.  In  truth,  this  i0an  attempt  to  make  a  deed  transferable  and 
negotiable  like  a  bill  of  exchange  or  exchequer  bill,  which  the  law  does  not  per- 
mit." In  America,  there  has  been  some  diversity  of  opinion  expressed  on  this 
latter  point ;  and  it  has  been  held  in  some  of  our  courts,  that  a  subsequent  parol 
ratification  would  give  validity  to  a  deed,  either  executed  in  blank  and  filled  up 
by  the  agent,  or  executed  by  an  agent  without  authority,  and  then  ratified  by  the 
principal  by  parol  See  Skinner  v,  Dayton,  19  John.  B.  512 ;  Cady  v.  Shepherd, 
11  Pick.  R.  400;  Gram  v.  Seton,  1  Hall,  B.  262.  See  these  cases  cited  more 
fully  in  Story  on  Partnership,  §  122,  note ;  Post,  §§  242,  252.  But  in  every  such 
case  it  is  still  held  to  be  indispensable,  that  the  instrument  should  be  expressed  in 
apt  words  so  as  to  bind  the  principal ;  for  if  it  purports  to  be  the  deed  of  Uie 
agent  in  his  own  name,  acting  for  his  principal,  no  ratification,  either  by  parol  or 
otherwise,  will  make  it  the  deed  of  the  principal  Weill  v,  Evans,  20  Wend.  B. 
251 ;  Post,  §§  264  a,  450. 

1  Worrall  v.  Munn,  1  Selden,  229.  [But  the  authority  of  an  agent  to  make  a 
contract  that  his  principal  toiU  convey  land  need  not  be  under  seal,  nor  even  in 
writing.    Biley  v.  Minor,  89  Missouri,  439.] 
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will  not  be  sufficient  to  make  the  execution  of  the  deed  by  the 
agent  valid  at  law ;  although  a  Court  of  Equity  might,  in  such 
a  case,  compel  the  principal  to  confirm  and  give  validity  to  the 
deed.^  The  ground  of  tjiis  doctrine  seems  to  be,  that  the  power 
to  execute  an  instrument  under  seal  should  be  evidenced  by  an 
instrument  of  equal  solemnity  ;  ^  by  analogy  to  the  known  maxim 
of  the  common  law,  that  a  sealed  contract  can  only  be  dissolved, 
or  released  ^  by  an  instrument  of  as  high  a  dignity  or  solemnity ; 


1  Harrison  r.  Jackson,  7  T.  R.  208  ;  Horslcy  v.  Rush,  cited  ibid. ;  Williams  r. 
Walsbyi  ^  ^sp.  Rep.  22O5  Steiglitz  y.  Egginton,  Holt,  N.  P.  R  141 ;  Berkley  v. 
Hardy,  6  B.  &  Cressw.  855 ;  Hanford  w.  McNair,  9  Wend.  R.  54 ;  McNaughten 
V.  Partridge,  11  Ohio  R.  228 ;  Ledbetter  v.  Walker,  81  Ala.  R.  175. 

S  Ibid;  8  Chitty  on  Comm.  &  Manuf.  195. 

3  [In  Brookshire  t;.  Brookshire,  8  Iredell,  74,  it  was  held  that  a  power  of  attor- 
ney, althongh  under  seal,  might  be  revoked  by  parol.  Nash,  J.,  said :  **  It  is  not 
denied  by  the  plaintiff,  that,  in  this  case,  it  was  within  the  power  of  the  defendant 
to  put  an  end  to  his  agency,  by  revoking  his  authority.  Indeed,  this  is  a  doctrine, 
80  consonant  with  justice  and  common  sense,  that  it  requires  no  reasoning  to 
prove  it  But  he  contends,  that  it  is  a  maxim  of  the  common  law,  that  every 
instrument  must  be  revoked  by  one  of  equal  dignity.  It  is  true  an  instrument 
under  seal  cannot  be  released  or  discharged  by  an  instrument  not  under  sea^r 
by  parol,  but  we  do  not  consider  the  rule  as  applicable  to  the  revocation  of 
powers  of  attorney,  especially  to  such  an  one  as  we  are  now  considering.  The 
authority  of  an  agent  is  conferred  at  the  mere  will  of  his  principal,  and  is  to  be 
executed  for  his  benefit ;  the  principal,  therefore,  has  the  right  to  put  an  end  to 
the  agency  whenever  he  pleases,  and  the  agent  has  no  right  to  insist  upon  acting, 
when  the  confidence  at  first  reposed  in  him  is  withdrawn.  In  this  case,  it  was 
not  necessary  to  enable  the  plaintiff  to  execute  his  agency,  that  his  power  should 
be  under  seal ;  one  by  parol,  or  by  writing  of  any  kind,  would  have  been  suffi- 
cient ;  it  certainly  cannot  require  more  form  to  revoke  the  power  than  to  create 
it  Mr.  Story,  in  his  Treatise  on  Agency,  page  606,  lays  it  down  that  the  revo- 
cation of  a  power  may  be,  by  a  direct  and  formal  declaration  publicly  made 
known,  or  by  an  informal  writing,  or  by  parol ;  or  it  may  bo  implied  from  cir- 
cumstances ;  and  he  nowhere  intimates,  nor  do  any  of  the  authorities  we  have 
looked  into,  that  when  the  power  is  created  by  deed,  it  must  be  revoked  by  deed. 
And,  as  was  before  remarked,  the  nature  of  the  connection  between  the  prin- 
cipal and  the  agent  seems  to  be  at  war  with  such  a  principle.  It  is  stated,  by 
Mr.  Story,  in  the  same  page,  that  an  agency  may  be  revoked  by  implication, 
and  all  the  text-writers  lay  down  the  same  doctrine.  Thus,  if  another  agent  is 
appointed  to  execute  powers,  previously  intrusted  to  some  other  person,  it  is  a 
revocation,  in  general,  of  the  power  of  the  latter.  For  this  proposition,  Mr. 
Story  cites  Copeland  v.  The  Marine  Insurance  Company,  6  Pick.  199.  In  that 
case,  it  was  decided  that  a  power,  given  to  one  Pedri'.'k  to  sell  the  interest  of  his 
principal  in  a  vessel,  was  revoked  by  a  subsequent  letter  of  instruction  to  him  and 
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—  Eodem  wtodo.  qmo  arUwr,,  eodem  wtodo  diuiulinftw-'  ( Wkettcr 
an  instmiDent.  to  which  an  agent  has  nnnrcfJWMiily  aAxed  a  seal, 
is  binding  npon  the  principal,  when  the  agent's  antkoritr  is  aol 
nnder  seal,  is  left  in  some  <loabt  npon  the  anthorides ;  but  die 
reason  of  the  thing  seems  to  be  in  laTor  of  its  validitj  as  a  am- 
ple contract.^ 

§  50.  The  common  law;  howerer,  has  not  entiidf  followed  oat 
the  principle  of  this  exception ;  for  it  does  not  lequiie,  that  an 
anthority  to  an  agent  to  sign  an  nnisealed  paper,  or  a  writtea 
contiact,  should  also  be  by  a  writing.  Thus,  for  eramplr,  an 
agent  may,  by  a  Tcrbal  anthority.  or  by  a  meie  implird  anthor- 
ity, ngn  or  indorse  promissory  notes  for  anodier.'     And,  even 


lW  BiMter  to  fcD.  As  thco.  an  agent  bit  be  aqipoiatcd  br  poniL  lad  m  the 
sppoiBtOMtit  of  a  fobaeqiieat  ageat  fopenedet  aod  remkies  the  powen  fiiiiwij 
graatcd  to  asoiber.  it  fbOovi,  tkat  the  power  of  the  latter,  tki^fc  tiuiitd  hf  deed, 
■HIT  be  rerokcd  hj  the  printipal,  bj  parol  But  the  caK  in  PkkeriB^  goes  ftr- 
ther.  The  caw  does  not  itate,  in  so  nun  jr  votdt,  that  the  power  gnonaed  to  Fed- 
mk  was  mder  teal,  but  the  facts  set  ibrth  in  the  caae  show  that  was  the  &ct;  and, 
if  so,  is  a  diiect  aathoritr  in  this  case.*] 

A  Bae.  Abndg.  BeUoMe.  A.  1 :  Ncal  r.  SheaffieSd.  Ctol  Jnc  2M:  2  Samsd.  & 
47;  UlUiaaMrs  note  (1.):  Harford  r.  Andrews,  Cfol  Efiz.  SSI.  The  ctTil  law 
seems  to  hare  acted  tfaroo^hool  opon  this  principle,  as  to  the  ifimnlntinn  of 
tmrts,  althdogh  not  ai  to  the  creation  of  agendes.  NihO  (sars  the  Digest), 
aatnrale  est,  qnam  eo  genere  qoidqoe  disnlrere,  qoo  mJHgatm  etf.  Ueo 
bomm  obCgatiorerbis  toUitnr ;  nodi  conncnwit  obGgatio  contrario  conacnii 
▼itnr.  Dig.  Lib.  50,  tit.  17,  LS.>.  See  abo  Pothier  on  ObGg.  bf  Eraan,  n.  571 
to  580.  PrxMit  qoidqoe  contractom  est,  ita  et  solri  ddiet ;  nl  caai  re  contiaaDeri- 
■ns,  re  solri  debet.  D^  lib.  46,  tit.  5,  L  80.  Podwer,  FumL  LiK  «0,  til.  17,  n. 
1188.  £t  cam  rerbis  sliqnid  contra wimns.  rel  le,  rel  rerbis,  oMigatio  solri  da- 
beat  ;  rerbis,  r^ti  cam  aeceptum  prominwiri  fit ;  re,  relad  com  solrk,  qood 
pronmiL  .£qne  cam  emptio,  rel  renditio,  rel  locatip  contracu  est;  qnooiam 
eonsensa  nodo  oontrahi  potest,  etiam  disw>nsn  oonttario  diwnlri  poteiL  Dig.  lib. 
4S,  tit.  5,  L  80;  Post,  {{  51, 135. 

<  See  Cooper  a.  Banldn,  5  Binnej,  615:  Worrall  a.  Mnnn,  1  SeUen,  nS; 
Despatch  line  v.  Bellamj  Man.  Co.  13  N.  H.  R.  205 ;  Hooter  a.  Fkrker,  7  M. 
Ik  W.  522;  Randall  v.  Van  Veehten,  19  Johns.  61 ;  ^Gtchdl  r.  St.  Andrew's  Baj 
Land  Co.  4  Florida,  200;  Wood  v.  Anbom  &  Rochester  Railroad,  4  Seld.  167; 
Ledbetter  r.  Walker,  51  Ala.  R.  175 ;  Bates  r.  Best,  15  &  Monr.  215.  Bat  see 
Baker  r.  Freeman,  55  Maine,  485 ;  Wheeler  r.  Nerins,  54  Maine,  54. 

'  Palej  on  Agencj,  bj  Llqjd,  160, 161 ;  Anon.  12  Mod.  564:  Rawson  r.  Cor- 
tis,  19  IlL  456.  In  Yanhome  r.  Frick,  6  Serg.  &  Rawle,  90,  the  Supreme  Cooit 
of  Pennsflrania  hdd,  that  a  sale  of  lancls,  nmde  bjr  an  agent  nnder  a  parol  an- 
thoritj,  is  roid. 
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where  a  statute,  such  as  the  Statute  of  Frauds,  requires  an  in- 
strument to  be  in  writing,  in  order  to  bind  the  party,  be  may, 
without  writing,  authorize  an  agent  to  sign  it  in  his  behalf,  un- 
less the  statute  positively  requires  that  the  authority  also  should 
be  in  writing.^  So,  where  an  agreement  is  in  writing  not  under 
seal,  it  may  be  dissolved  by  parol.^ 

§  51.  And  this  very  exception,  as  to  instruments  under  seal, 
has  an  exception  introduced  into  its  generality ;  for  although  a 
person  cannot  ordinarily  sign  a  deed  for  and  as  the  agent  of 
another,  without  an  authority  given  to  him  under  seal ; '  yet  this 
is  true  only  in  the  absence  of  the  principal ;  for  if  the  principal 

1  Coles  V.  Trecothick,  9  Yes.  250 ;  2  Kent,  Comm.  Lect  41,  pp.  613,  614,  (4th 
edit);  Higgins  v.  Senior, 8  Mees.  &  Wels.  R  844  ;  Post,  §§  269,  270 ;  Brookshire 
V.  Brookshire,  8  Ired.  74.  In  the  work  of  Mr.  Paley  on  Agency,  as  edited  by 
Mr.  Lloyd,  the  rale  and  the  distinction  are  stated  in  very  clear  terms.  **  For 
the  purposes  described  in  the  1st,  2d,  and  8d  sections  of  the  Statute  of  Frauds, 
tbat  is,  for  the  purpose  of  making  and  creating  leases,  estates,  interests  of  free- 
hold, or  terms  for  years,  or  any  uncertain  interest,  other  than  leases  under  three 
years,  in  messuages,  manors,  lands,  tenements,  or  hereditaments,  by  an  agent, 
or  for  surrendering  the  same,  (except  copyhold  interests,)  the  authority  of  the 
agent  must  be  in  writing.  But  for  the  purposes  described  by  the  fourth  section, 
Tis.,  *  to  charge  executors  or  administrators  out  of  their  own  estates ;  or  to  charge 
amy  for  the  debt  or  default  of  another ;  or  upon  an  agreement  in  consideration 
of  marriage ;  or  upon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them ;  or  upon  any  agreement  not  to  be  per- 
formed within  a  year ; '  although  the  several  agreements  recited  must  be  in  writ- 
ing, signed  by  the  party,  or  his  agent  thereunto  by  him  lawfully  authorized,  the 
aothority  is  not  required  to  be  in  writing.  And  therefore  the  authority  to  con- 
tract for  a  lease,  or  other  interest  in  land,  need  not  be  in  writing,  though  the 
authority  to  sign  the  lease,  or  instrument,  by  which  the  interest  passes,  must  be 
so.  Neither  does  the  17th  section,  relating  to  the  sale  of  goods  above  £lO,  which 
requires  a  note  or  memorandum  in  writing,  signed  by  the  parties  to  be  charged, 
or  their  agents  thereunto  lawfully  authorized,  make  it  necessary,  that  the  author- 
ity should  be  in  writing.**  Paley  on  Agency,  ch.  8,  pt  1,  §  1,  n.  8,  p.  158  to  160, 
(edit  1888,}  by  Lloyd ;  2  Kent,  Comm.  Lect.  41,  p.  614,  (4th  edit.) 

9  Legal  V.  Miller,  2  Ves.  299 ;  Coles  ».  Trecothick,  9  Ves.  250 ;  Mortlock  v. 
Buller,  10  Ves.  811 ;  Shaw  v.  Nudd,  8  Pick.  R.  9 ;  Botsford  v.  Burr,  2  John.  Ch. 
B.  416;  Clinan  r.  Cooke,  1  Sch.  &  Lef.  22;  Ante,  §49;  Post,  §§  242, 262 ;  Story 
on  Partn.  §  11 7  to  122 ;  Gow  on  Partn.  ch.  2,  §  2,  p.  58  to  60,  (3d  edit.) 

8  But  see  Cady  t;.  Shepherd,  11  Pick.  400,  cited  ante,  §  49  ;  and  post,  §§  242, 
252,  which  is  the  other  way.  The  doctrine,  however,  in  Hibblewhite  r.  McMor- 
ine,  6  Mees  &  Wels.  200,  214,  215,  is  strongly  in  support  of  the  text,  and  indeed 
seems  firmly  established,  not  only  in  England,  but  in  most  of  the  States  of  the 
Union.     2  Kent,  Conmi.  Lect.  41,  p.  614,  (4th  edit) 
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is  present,  and  verbally  or  impliedly  authorizes  the  agent  to  fix 
his  name  to  the  deed,  it  becomes  the  deed  of  the  principal ;  and 
it  is  deemed,  to  aU  intents  and  purposes,  as  binding  upon  him, 
as  if  he  had  personally  sealed  and  executed  it.^  The  distinction 
may  seem  nice  and  refined ;  but  it  proceeds  upon  the  ground, 
that  where  the  principal  is  present,  the  act  of  signing  and  seal- 
ing is  to  be  deemed  his  personal  act,  as  much  as  if  he  held  the 
pen,  and  another  person  guided  his  hand  and  pressed  it  on  the 
seaj. 

§  52.  Another  exception  founded  upon  the  strict  notions  of 
the  old  common  law,  is,  that  the  agent  of  a  corporation  must 
ordinarily  receive  his  appointment  to  do  any  act  for  the  corpora- 
tion by  an  instrument  under  the  common  seal  of  the  corpora- 
tion ;  for,  (it  has  been  said,)  a  corporation  cannot  otherwise  sig- 
nify its  assent  to  the  agency,  or  the  act,  than  under  its  common 
seal.^  But  this  doctrine,  although  perhaps  regularly  true  under 
the  old  common  law,  in  regard  to  the  solemn  acts  of  corpora- 
tions, which  by  that  law,  are  incapable  of  acting,  except  by 
some  consent  or  act  made  known  through  its  common  seal,  has 
been  greatly  modified  in  modern  times,  and  especially  in  rela- 
tion to  corporations  created  by  charters  of  the  crown  or  govern- 
ment, or  by  statutes.  In  cases  of  this  sort,  as  the  powers  of  the 
corporation  to  act  depend  essentially  upon  the  modes  pointed 
out  by  the  charter,  it  is  very  clear,  that  an  agent,  appointed  by 
the  trusteed,  or  directors,  or  other. functionaries  of  the  corpora- 
tion, pursuant  to  the  charter,  would  have  full  capacity  to  bind 
the  corporation  by  a  written  vote.^     And  as  the   appointment 


^  Ball  v.  Dunsterville,  4  T.  Rep.  313,  314;  Lord  Lovelace's  case,  W.  Jones, 
Rep.  2G8;  Hibblewhite  t;.  McMorine,  6  Mees.  &  Wels.  200,  214,  215;  Gardner 
V.  Gardner,  5  Cush.  483 ;  King  v.  Longnor,  4  B.  &  Ad.  647  ;  1  Nev.  &  Man.  576. 

2  Corny n's  Dig.  Franchise,  F.  12,  F.  13;  Paley  on  Agency,  by  Lloyd,  (8d 
edit.)  155,  156  ;  East  London  Water  Works  Company  v,  Bailey,  4  Bing.  R.  283, 
286,  287. 

3  See  Smith  v.  Birmingham  Gas  Company,  1  Adolph.  &  £11.  526 ;  Bates  v. 
Bank  of  State  of  Alabama,  2  Alabama  R.  245,  N.  S. ;  Osborn  i^.  Bank  of  United 
States,  9  Wheat.  R.  738  ;  2  Kent.  Comm.  Lect  33,  p.  288  to  291,  (4th  edit); 
East  London  Water  Works  Company  v.  Bailey,  4  Bing.  R.  283  ;  Slark  v.  High- 
gate  Archway  Company,  5  Taunt.  R.  792;  Broughton  v.  Manchester  Water 
Works  Company,  3  Barn.  &  Aid.  12  ;  Murray  i;.  East  India  Company,  6  Bam. 
&  Aid.  204 ;  Mayor,  &c.,  of  Ludlow  v.  Charlton,  6  Mees.  &  Wels.  815  ;  London 
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of  an  agent  may  not  always  be  evidenced  by  the  written  vote 
of  such  functionaries,  it  is  now  the  settled  doctrine,  at  least  in 
America,  that  it  may  be  inferred  and  implied  from  the  adoption 
or  recognition  of  the  acts  of  the  agent  by  such  functionaries,  or 
by  the  corporation.^  Thus,  for  example,  if  the  cashier  of  a  bank 
should  openly  act  as  such  in  all  the  common  transactions  of  the 
bank,  with  the  full  knowledge  and  assent  of  the  directors,  his 
acts  wquld  be  obligatory  upon  the  bank,  although  there  might 
be  no  written  vote  on  record  to  establish  his  appointment.^  ^ 
§  53.  Indeed,  in  England,  the  rule  itself  has  been  subject  to 
some  relaxations  from  very  early  times.  Thus,  for  example,  it 
has  been  held,  that  for  conveniency's  sake,  a  corporation  might 
act|  in  some  ordinary  matters,  without  seal ;  as  to  retain  a  but- 
ler, or  a  cook,  or  a  servant.^  And  the  Courts  have  recently  said 
that  in  cases  of  great  necessity,  they  will  imply  an  exception  to 
the  common  rule ;  as  for  example,  where  a  corporation  has 
wrongfully  received  the  plaintiff's  money.*  So  an  agent,  by 
an  authority  under  seal,  might  bind  the  corporation  by  his  agree- 
ment not  under  seal,  if  the  agreement  were  within  the  scope  of 
his  authority.^     In  America,  the  general  doctrine  is  now  firmly 

&  Birm.  Railway  Co.  v.  Winter,  1  Craig  and  Phillips,  57 ;  Hall  v.  Mayor,  &c., 
of  Swansea,  5  Ad.  &  £1.  (N.  S.)  526. 

1  Bank  of  U.  S.  v.  Dandridge,  12  Wheat.  R.  64,  69,  70-72,  74;  Yarborough 
V.  Bank  of  England,  16  East,  6  ;  Roe  v.  Dean,  &c.,  of  Rochester,  2  Camp.  R.  96  ; 
2  Kent,  Comm.  Lect.  83,  p.  288  to  291,  (4th  edit.) ;  Essex  Turnpike  Corpor.  v, 
Collins,  8  Mass.  R.  299;  Clark  v.  Corporation  of  Washington,  12  Wheat.  R.  40; 
Bank  of  the  Metropolis  v.  Guttchlick,  14  Peters,  R.  19;  Fleckner  v.  Bank  of 
United  States,  8  Wheat.  838  ;  Danforth  v,  Schoharie  &  Daane  Turnpike  Co.  12 
John.  R.  22Y;  Flint  v.  Chilton  Co.  12  New  Hamp.  R.  430;  Goodwin  v.  Union 
Screw  Co.  84  N.  H.  R.  380. 

a  Ibid.  , 

3  Bank  of  Columbia  v,  Patterson's  Admr.,  7  Cranch,  299,  306  ;  Bank  of  U.  S. 
r.  Dandridge,  12  Wheat  69-71  ;  Rex  ».  Biggs,  8  P.  AVill.  419,  424;  Anon.  1 
Salk.  191 ;  Harper  v.  Charlesworth,  4  B.  &  Cressw.  590,  591 ;  Yarborough  v. 
Bank  of  England,  16  East,  R.  6 ;  Viner,  Abridg.,  Corporation,  K. ;  Smith  v, 
Birmingham  Gas  Co.  1  Adolph.  &  Ellis,  526;  Paley  on  Agency,  by  Lloyd,  155, 
156  ;  East  London  Water  Works  Co.  v.  Bailey,  4  Bing.  R.  283,  287  ;  Comyn's 
Dig.  F.  12,  F.  18 ;  Mayor,  &c.,  of  Ludlow  r.  Charlton,  6  Mees.  &  Wels.  815. 

4  Hall  V,  Mayor,  &c.,  of  Swansea,  5  Ad.  &  El.  N.  S.  526. 

5  Ibid. ;  Murray  i;.  East  India  Co,  5  B.  &  Aid.  204  ;  Paley  on  Agency,  by  Lloyd, 
(Sd'edit)  155, 156 ;  Bank  of  Columbia  v.  Patterson's  Admr.  7  Cranch,  R.  299, 
805,  806;  Bank  of  United  States  v.  Dandridge,  12  Wheat  R.64,  67  to  75; 
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established,  that,  wherever  a  corporation  is  acting  within  the 
scope  of  the  legitimate  purposes  of  its  institution,  all  parol  con- 
tracts, made  by  its  authorized  agents,  are  express  contracts  of 
the  corporation  ;  and  all  duties  imposed  upon  it  by  law,  and  all 
services  rendered,  and  benefits  conferred  at  the  request  of  its 
agents,  raise  an  implied  promise,  for  the  enforcement  of  which 
an  action  will  lie  against  the  corporation.^  The  same  doctrine 
seems  gradually  to  have  found  favor  in  England,  and  n^ay  now 
bif  deemed,  after  repeated  and  well  considered  adjudications,  to 
be  fully  established,  as  the  common  law,  at  least,  where  the  na- 
ture and  business  of  corporations,  created  by  charter  or  statute, 
constantly,  if  not  daily,  require  contracts  to  be  made  to  carry  on 
its  corporate  operations.  Indeed,  the  doctrine  seems  almost  in- 
dispensable to  meet  the  common  duties  and  exigencies  of  cor- 
porations, created  by  charters  or  by  statutes  in  modern  times ; 
and  it  affords  a  beautiful  illustration  of  the  expansive  power  of 


Fleckner  t;.  Bank  of  United  States,  8  Wheat.  R.  338 ;  Danforth  v,  Scoharie 
&  Duane  Turnpike  Co.  12  John.  R.  227  ;  Mayor,  &c.,  of  Ludlow  v,  Charlton,  6 
Mees.  &  Wels.  815.  See  also  Metcalf  &  Perkins's  Digest,  title  Corporation, 
ch.  1,  §  145,  &c.;  Angell  &  Ames  on  Corporations,  ch.  8,  p.  162  to  209,  (2d. 
edit.) 

I  Bank  of  Columbia  v,  Patterson's  Admr.  7  Cranch,  R.  299,  305,  306,  and 
cases  there  cited;  Bank  of  U.  S.  t;.  Dandridge,  12  Wheat.  R.  64,  67,  68  to  75, 
and  cases  there  cited;  Mott  v.  Hicks,  1  Cowen,  R.  513;  2  Kent,  Comm.  Lect 
33,  p.  288 ;  Kortright  v,  Buffalo  Bank,  2o  Wend.  R.  91 ;  Fleckner  v.  Bank  of 
U.  S.  8  Wheat  R.  338 ;  2  Kent,  Comm.  Lect.  33,  p.  291,  (4th  edit.)  and  the 
cases  there  cited  in  the  note;  Angell  &  Ames  on  Corporations,  ch.  8,  p.  162  to 
209,  (edit.  1843)  ;  Att.-Gen.  t;.  Life  &  Fire  Ins.  Co.  9  Paige,  R  470;  Murray 
V,  East  India  Co.  5  B.  &  Aid.  204,  210.  The  present  doctrine  in  England  seems 
to  be,  that  an  agent  of  a  corporation  need  not  be  appointed  under  the  seal  of  the 
corporation  for  acts,  which  are  of  an  ordinary  nature,  and  do  not  affect  the  in- 
terests of  the  corporation.  Mr.  Justice  Taunton,  in  Smith  v.  Birmingham  Gras 
Co.  1  Adolph.  &  Ellis,  530,  said :  **  The  distinction  is  between  matters  which  do, 
and  matters  which  do  not,  affect  the  interest  of  the  corporation."  See  also  East 
London  Water  Works  Co.  v.  Bailey,  4  Bing.  R.  283.  The  American  doctrine 
seems  to  have  proceeded  upon  a  much  broader  ground ;  and  to  embrace  all  exer- 
cises of  authority,  which  are  in  any  way  sanctioned  by  the  corporation  itself,  or 
by  its  delegated  directors,  in  regard  to  the  rights,  interests,  or  duties  of  the  cor- 
poration, which  are  not,  by  the  general  laws  of  the  land,  required  to  be  under 
seal,  such  as  the  passing  of  the  title  to  real  estate.  See  also  Edwards  v.  Grand 
Junction  Canal  Co.  1  M.  &  Craig,  659,  672 ;  Murray  r.  East  India  Co.  5  B.  & 
Aid.  204,  209,  210,  and  cases  cited ;  Ante,  §  53,  notes. 
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the  common  law,  which  acquires  flexibility,  and  moulds  itself 
from  time  to  time,  so  as  to  accomplish  the  various  ends  of  mod- 
em society.^ 

1  Without  going  to  an  earlier  period,  we  may  trace  the  gradual  development 
and  advancement  of  this  doctrine  from  Bex  v.  Biggs,  8  P.  Will.  419;  Bex  v. 
Bank  of  England,  Doug.  B.  524 ;  Bank  of  England  v,  Mofiat,  3  Bro.  Ch.  B. 
262 ;  Murray  v.  The  East  India  Co.  5  Barn.  &  Aid.  204  ;  East  London  Water 
Works  Co.  4  Bing.  B.  283  ;  Mayor  of  Stafford  r.  Till,  4  Bing.  B.  75 ;  Tilson  v. 
W^arwick  Gas  Light  Co.  4  Bam.  &  Cre^w.  962 ;  until  we  come  to  the  case  of 
Beverley  v.  The  Lincoln  Gas  Light  &  Coke  Co.  6  Adolph.  &  Ell.  829,  where 
the  doctrine  was  examined  with  great  learning  and  ability  by  Mr.  Justice  Fat- 
teson,  in  delivering  the  opinion  of  the  Court  On  that  occasion  he  said :  **  This, 
therefore,  brings  us  to  the  second  question,  which  is,  whether  an  action  of  as- 
rampdt  can  be  maintained  against  a  corporation  aggregate  without  a  head,  on 
an  executed  parol  contract  ?  It  is  well  known  that  the  ancient  rule  of  the  com- 
mon Uw,  that  a  corporation  aggregate  could  speak  and  act  only  by  its  common 
seal,  has  been  almost  entirely  superseded  in  practice  by  the  Courts  of  the  United 
States  in  America.  The  decisions  of  those  Courts,  although  intrinsically  enti- 
tled to  the  highest  respect,  cannot  be  cited  as  direct  authority  for  our  proceed- 
ings; and  there  are  obvious  circumstances  which  justify  their  advancing  with  a 
•omewhat  freer  step  to  the  discussion  of  ancient  rules  of  our  common  law  than 
woald  be  proper  for  ourselves.  It  should  be  stated,  however,  that,  in  coming  to 
the  decision  alluded  to,  those  Courts  have  considered  themselves,  not  as  alter- 
ing the  law,  but  as  justified  by  the  progress  of  previous  decisions  in  this  country 
and  in  America.  We,  on  our  part,  disclaim  entirely  the  right  or  the  wish  to  in- 
novate on  the  law  upon  any  ground  of  inconvenience,  however  strongly  made 
out ;  but,  when  we  have  to  deal  with  a  rule  established  in  a  state  of  society  very 
different  from  the  present,  at  a  time  when  corporations  were  comparatively  few 
in  number,  and  upon  which  it  was  very  early  found  necessary  to  engrafl  many 
exceptions,  we  think  we  are  justified  in  treating  it  with  some  degree  of  strict- 
ness, and  are  called  upon  not  to  recede  from* the  principle  of  any  relaxation  in 
it  which  we  find  to  have  been  established  by  previous  decisions.  If  that  princi- 
ple, in  fair  reasoning,  leads  to  a  relaxation  of  the  rule,  for  which  no  prior  deci- 
sion can  be  found  expressly  in  point,  the  mere  circumstance  of  novelty  ought  not 
to  deter  us ;  for  it  is  the  principle  of  every  case,  which  is  to  be  regarded  ;  and  a 
sound  decision  is  authority  for  all  the  legitimate  cons^uences  which  it  involves. 
Several  oases  have  determined  tha^  corporations  aggregate  may  maintain  ac- 
tions on  executed  parol  contracts.  In  The  Dean  and  Chapter  of  Bochester  v. 
Fierce,  Lord  Ellenborough  first  at  Nisi  Prius,  and  this  Court  afterwards,  held 
that  they  might  sue  in  debt  for  use  and  occupation  of  their  lands ;  and  the  Court 
of  Common  Pleas,  in  The  Mayor  of  Stafford  v.  Till,  held  the  same  as  to  assump- 
sit This  establishes  that,  where  a  benefit  has  been  enjoyed,  such  as  the  occupa- 
tion of  their  lands,  by  their  permission,  the  law  will  imply  a  promise  to  make 
them  compensation,  which  promise  they  are  capable  of  accepting,  and  upon 
which  they  may  maintain  an  action.     The  action  for  use  and  occupation  is 
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§  54.  In  regard  to  the  mode  of  appointment  of  an  agent  in 
cases  not  required  by  law  to  be  under  seal,  it  may  be  either  ex- 


established  by  Stat.  2,  6. 11.  ch.  19,  §  14;  and  according  to  the  words  of  the 
statute,  may  be  maintained  "  where  the  agreement  is  not  by  deed."     Some  agree- 
ment seems  to  be  implied  as  the  foundation ;  though  it  is  well  established  that 
it  need  not  amount  to  a  formal  demise,  or  even  be  express.    To  hold,  then,  that 
a  corporation  is  within  this  statute,  is  to  hold  that  it  may  be  a  party  to  an  agree- 
ment not  under  seal,  at  least  for  the  purpose  of  suing  on  it ;  and  it  would  be 
rather  strong  to  deny,  at  the  same  time,  that  it  could  be  a  party  to  it  for  the  pur- 
pose of  being  sued  on  it.    Lord  Ellenborough,  indeed,  says,  in  The  Dean  and 
Chapter  of  Rochester  v.  Pierce,  that  the  action  for  use  and  occupation  does  not 
necessarily  suppose  any  demise.    *It  is  enough  that  the  defendant  used  and 
occupied  the  premises  by  the  permission  of  the  plaintiff;  and  a  corporation,  as 
well  as  an  individual,  may  without  deed,  permit  a  person  to  use  and  occupy 
premises  of  which  they  are  seised.'     But  call  it  by  whatever  name  we  please, 
permission  or  demise,  it  clearly  binds  the  corporation  ;  the  party  occupying  and 
paying  rent  under  it  acquires  rights  from  the  corporation,  becomes  their  tenants 
from  year  to  year,  and  can  be  ejected  only  by  the  same  means  as  would  be 
available  for  an  individual  landlord.      Here,  then,  the  law  implies  that  the 
corporation  has  acted  as  a  contracting  party,  and  that,  too,  in  a  contract 
to  the  validity  of  which,  for  the  purposes  of  this  action,  the  absence  of  any 
deed  is  essential.    If,  in  that  case,  an  express  agreement  not  under  seal  had 
been  tendered  in  evidence  to  prove  the- terms  on  which  the  defendant  held,  it 
must  have  been  received ;  and  if,  on  the  face  of  it,  it  had  appeared  that  the 
plaintiffs  had  come  under  any  conditions  precedent  to  the  recovery  of  rent  on 
their  part,  such  conditions  would  surely  have  been  binding  on  them  though  not 
under  seal ;  and  the  non-performance  of  them  would  have  been  in  answer  to  the 
action.     In  The  Southwark  Bridge  Company  v.  Sills,  the  contract  for  letting  was 
proved  by  a  series  of  letters.     We  agree  that  the  relation  between  the  corpora- 
tion and  the  occupier  of  its  land,  may  commence  without  express  contract ;  that 
it  may,  in  the  first  instance,  appe^  to  want  many  of  the  legal  incidents  of  the 
relation  between  landlord  and  tenant ;  but  add  the  fact  of  payment  of  rent  for 
OTie  year,  and  acceptance  by  the  corporation,  and  you  add  nothing  of  express 
contract  on  the  part  of  the  corporation ;  it  has  apparently  done  no  more  than 
acquiesce  in  the  receipt  of  a  certain  compensation  for  the  occupation  of  its  land 
for  a  year ;  and  yet  by  tH^  addition  of  that  fact,  the  corporation  and  the  occu- 
pier are  demonstrated  to  be  landlord  and^enant     This  appears  to  us  to  show 
that,  in  the  eye  of  the  law,  the  relation  between  them  commenced  in  contract, 
though  it  wanted  at  first  the  evidence  from  which  it  might  be  inferred.     But, 
if  this  be  a  contract  to  which  a  corporation  may  be  a  party,  though  not  under 
seal,  and  any  rights  resulting  from  that  agreement  come  to  be  enforced,  may  not 
that  form  of  action  be  applied,  which  is  appropriate  to  parol  agreements  ?    Is  it 
not  unreasonable  to  hold,  that  a  corporation  may  make  a  binding  promise,  and 
yet  that  assumpsit  shall  not  be  maintainable  against  it,  if  the  promise  be  broken  ? 
If,  then,  it  be  established  that,  upon  the  same  contract,  the  remedies  are  mutual, 


OH.  v.]  APPOINTMBNT,  HOW  MADS.  68 

press  or  implied.     An  express  appointment  may  be  by  a  formal 
written  instrament ;  as  by  a  power  of  attorney.     A  more  com- 


tbat  if  the  corporation  may  sue  its  tenant  in  assampsit  on  a  parol  demise,  the 
tenant  may  in  turn  sue  it  in  the  same  form  of  action,  we  do  not  see  how  it  can 
be  denied,  that  a  corporation,  occupying  land,  may  be  sued  in  assumpsit  gefter- 
aUy.  We  may  suppose  two  contracts  entered  into  at  the  same  moment  in  writ- 
ings not  under  seal ;  by  the  one,  a  corporation  professes  to  demise  its  lands  to 
A.  fi.,  by  the  other  A.  B.  demises  his  land  to  the  corporation  ;  an  enjoyment  of 
the  premises  is  iiad  under  both.  It  would  be  surely  an  unsatisfactory  slate  of 
the  law,  which  should  compel  us  to  hold  that,  if  the  corporation  sued  A.  B.  in  as- 
sumpsit for  his  rent,  A.  B.  might  not  set  off  or  sue  in  the  same  form  for  that  which 
was  due  from  the  corporation.  We  have  been  thus  minute  in  examining  the  case 
of  use  and  occupation,  because  it  appears  to  us  very  fairly  to  open  the  principle, 
on  which  this  matter  ought  to  stand.  The  same  point  has  been  ruled  in  an  ac- 
tion for  goods  sold  and  delivered.  The  City  of  London  Gas  Light  and  Coke 
Company  v,  NichoUs,  was  assumpsit  for  gas  supplied ;  the  objection  was  taken, 
that  the  contract  was  not  under  seal.  Best,  C.  J.,  overruled  it  at  once,  saying : 
^  It  is  quite  absurd  to  say,  that  there  is  any  necessity  for  a  contract  by  deed  in 
such  a  case.'  If,  in  that  case,  a  set-off  had  been  pleaded  for  metres  supplied  to 
the  company,  could  evidence  in  support  of  it  have  been  rejected  because  there 
was  no  contract  under  seal  for  the  supply  ?  Yet,  if  it  could  not,  upon  what 
principle  can  it  be  maintained,  that  that  supply  might  not  have  been  made  the 
ground  of  an  action  of  indebitatus  assumpsit?  We  have  not  overlooked  the 
technical  difficulty,  which  has  been  alleged  upon  the  form  of  the  declaration,  in 
which  a  mere  promise  is  stated.  Fart  of  our  argument  has  already  been  ad- 
dressed to  meet  it ;  it  seems  to  us  that  it  rests  on  no  solid  foundation.  When  the 
question  is,  whether  a  particular  party  can  sue  or  be  sued  by  a  particular  writ  or 
count,  or  be  counted  against  in  any  particular  form  ?  the  true  answer  is  to  be 
ibund  by  putting  another  question :  Can  he  enter  into  the  contract,  or  bring  him- 
lelf,  or  be  brought,  within  the  special  circumstances,  which  form  essential  parts 
of  the  statement  in  such  writ  or  count?  That  this  is  the  principle  may  be  seen 
conclusively  in  the  history  of  our  forms  of  action,  ancient  and  modem,  given  in 
the  third  volume  of  Blackstone's  Commentaries.  If,  therefore,  it  be  asked, 
whether  a  corporation  can  be  sued  in  assumpsit  ?  we  ask,  in  return,  can  it  bind 
itself  by  a  parol  contract  ?  Can  it  make  a  promise  ?  If  it  can,  the  former  ques- 
tion must  be  answered  in  the  affirmative.  We,  therefore,  agree  with  the  Court 
of  Common  Pleas  in  The  Mayor  of  Stafford  v.  Till,  that  there  is  no  substantial 
difference  in  this  respect  between  assumpsit  and  debt  Every  count,  indeed,  in 
debt  for  goods  sold  and  delivered,  charges  a  contract ;  *  the  words  **  sold  and  de- 
livered,"' says  Buller,  J.,  in  Emery  v.  Fell,  *  imply  a  contract;  for  there  cannot 
be  a  sale,  unless  two  parties  agree.'  De  Grave  v.  The  Mayor  and  Corporation 
of  Monmouth,  was  debt  against  a  corporation  for  the  price  of  weights  and  meas- 
ures. It  was  contended  that  the  action  could  not  be  maintained,  as  a  corpora- 
tion cannot  contract  unless  by  some  instrument  under  the  common  seal.  The 
delivery  had  been  proved,  an  examination  of  the  goods  at  a  full  meeting  of  the 
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mon  mode  is  by  some  informal  written  instrament,  as  by  a  let- 
ter of  instructions,  or  by  a  written  request,  or  by  a  memoran- 


corporation,  and  subsequent  use  of  them ;  the  order  for  them  was  by  the  mayor 
dej|pu:to,  who  was  aflerwards  ousted.  Lord  Tenterden  thought  the  examination 
was  the  exercise  of  an  act  of  ownership,  *  and  thaU  hy  so  doing^  the  corporation 
have  recognized  the  contract,*  The  verdict  passed  for  the  plaintiffs,  and  was  not 
disturbed.  The  recognition  of  a  contract  is  its  adoption,* — the  taking  it  to  be  the 
contract  of  the  party  so  recognizing  it ;  but  that  assumes  it  to  be  a  contract,  which 
the  party  was  capable  of  entering  into.  Lord  Tenterden,  therefore,  must  have 
considered  the  corporation  as  capable  of  contracting  for  the  purchase  of  goods 
without  a  deed.  And* in  Dunstan  v.  The  Imperial  Gas  Light  Company,  where 
the  plaintiff  failed  on  another  ground,  he  carefully  guards  himself  from  being 
supposed  to  decide  the  contrary.  We  certainly  have  not  found  any  decided 
case,  in  which  it  has  been  held  that  a  corporation  may  be  sued  in  assumpsit  on 
an  executed  parol  contract,  a  circumstance  of  great,  but  not  conclusive  weight. 
For,  (not  to  mention  that  there  is  no  case  in  which  the  contrary  has  been  ex- 
pressly decided  upon  argument,)  if  it  be  remembered  what  the  course  of  the  law 
has  been  on  this  subject,  we  shall  find  that  circumstance  not  unnatural,  and  that 
some  deduction  must  be  made  from  the  weight  of  dicta  unfavorable  to  our  pres- 
ent view,  which  may  be  found  here  and  there  in  the  books  upon  this  subject. 
At  first,  the  rule  appears  to  have  been  exclusive,  as  indeed  its  principle  required 
it  to  be.  A  corporation,  it  was  said,  being  merely  a  body  politic,  invisible,  sub- 
sisting only  by  supposition  of  law,  could  only  act  or  speak  by  its  common  seal ; 
the  common  seal,  in  the  words  of  Peere  Williams,  in  Rex  v.  Bigg,  was  the  hand 
and  mouth  of  the  corporation.  The  rule  therefore  stood,  not  upon  policy,  but 
on  necessity,  and  was  of  course  equally  applicable  to  small  as  to  great  matters ; 
to  acts  of  daily  or  of  rare  occurrence ;  to  what  regarded  personal  as  well  as  real 
property.  But  this,  though  true  in  theory,  was  intolerable  in  practice  ;  the  very 
act  of  affixing  the  seal,  of  lifting  the  hand,  or  opening  the  mouth,  could  only  be 
done  by  some  individual  member,  in  theory  quite  distinct  from  the  body  politic, 
or  by  some  agent ;  the  management  of  the  corporate  property,  the  daily  susten- 
tation  of  the  members,  the  performance  of  the  very  duties  for  which  the  corpo- 
ration was  created,  required  incessantly  that  acts  should  be  done,  sometimes  of 
daily  recurrence,  sometimes  entirely  unforeseen,  yet  admitting  of  no  delay,  some- 
times of  small  importance,  or  relating  to  property  of  little  value.  The  same 
causes  also  required  that  contracts  to  a  small  amount  should  often  be  entered 
into.  In  all  these  cases,  to  require  the  afiixing  of  the  common  seal  was  impos- 
sible ;  and  therefore,  from  time  to  time,  as  the  exigencies  of  the  case  have  re- 
quired, exceptions  have  been  admitted  to  the  rule ;  and  what  we  desire  to  draw 
attention  to  is  this,  —  that  these  exceptions  are  not  such  as  the  rule  might  be  sup- 
posed to  have  provided  for^  but  are  in  truth  inconsistent  with  its  principle  and  jus- 
tified only  by  necessity.  As  each  exception  of  this  kind  was  made,  it  was  not  un- 
natural that  the  rule  in  all  other  yet  unforeseen  cases  should  receive  confirma- 
tion, though  it  would  be  hardly  fair  to  anticipate  thence  what  the  opinion  of  the 
Judges  would  have  been,  if  the  cases  had  been  presented  before  them  and  re- 
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dam  for  a  sale  or  a  purchase,  or  for  some  other  act  of  agency. 
Bat  the  most  usual  mode  of  appointment  is  by  an  unwritten  re- 


quired their  decision.  In  the  progress,  however,  of  these  exceptions,  it  has  been 
decided,  that  a  corporation  may  sue  in  assumpsit  on  an  executed  parol  contract ; 
it  has  also  been  decided,  that  it  may  be  sued  in  debt  on  a  similar  contract ;  \he 
question  now  arises  on  the  liability  to  be  sued  in  assumpsit.  It  appears  to  us, 
that  what  has  been  already  decided  in  principle,  warrants  us  in  holding  that  this 
action  b  maintainable.  It  seems  clear  that,  for  a  matter  of  such  constant  re- 
quirement to  a  gas  company  as  gas  metres,  and  to  so  small  an  amount  as  £15, 
the  company,  whether  with  or  without  a  head,  might  contract  without  affixing 
the  common  seal ;  see  Bro.  Abr.  Corporations  and  Capacities,  pi.  56,  Horn  v, 
lyy ;  and  it  is  clear,  that  they  might  have  been  sued  in  debt  for  goods  sold  and 
delivered.  For  the  reasons  given,  we  think  they  are  equally  liable  in  assumpsit ; 
and  consequently,  this  rule  will  be  discharged."  This  was  followed  up  by  the 
decision  in  Church  v.  The  Imperial  Gas  Light  and  Coke  Company,  6  Adolph. 
&  £1L  846,  where  the  Court  held,  that  it  makes  no  difference  as  to  the  right  of  a 
corporation  to  sue  on  a  contract  entered  into  by  them  not  under  seal,  whether 
the  contract  be  executed  or  executory.  On  that  occasion.  Lord  Denman,  in  de- 
livering the  opinion  of  the  Court,  expounded  the  reasons  of  the  doctrine  in  a 
very  clear  and  satisfactory  manner.  He  said :  **  Assuming  it,  therefore,  to  be 
now  established  in  this  Court,  that  a  corporation  may  sue  or  be  sued  in  assump- 
sit upon  executed  contracts  of  a  certain  kind,  among  which  are  included  such  as 
relate  to  the  supply  of  articles  essential  to  the  purposes  for  which  it  is  created, 
the  first  question  will  be,  whether,  as  affecting  this  point  and  in  respect  of  such 
contracts,  there  is  any  sound  distinction  between  contracts  executed  or  execu- 
tory. Now,  the  same  contract,  which  is  executory  to-day,  may  become  executed 
to-morrow ;  if  the  breach  of  it,  in  its  latter  state,  may  be  sued  for,  it  can  only  be 
on  the  supposition,  that  the  party  was  competent  to  enter  into  it  in  its  former ; 
and,  if  the  party  were  so  competent,  on  what  ground  can  it  be  said  that  the  pe- 
culiar remedy,  which  the  law  gives  for  the  enforcement  of  such  a  contract,  may 
not  be  used  for  the  purpose  ?  It  appears  to  us  a  legal  solecism  to  say,  that  par- 
Jties  are  competent,  by  law,  to  enter  into  a  valid  contract  in  a  particular  form, 
and  that  the  appropriate  legal  remedies  for  the  enforcement  or  on  breach  of  such 
a  contract,  are  not  available  between  them.  Where  the  action  is  brought  for  the 
breach  of  an  executed  contract,  the  evidence  of  the  contract,  if  an  express  one, 
must  be  the  same  as  if  the  action  were  brought  while  it  was  executory.  An  oral 
or  written  agreement,  or  a  series  of  letters,  might  be  produced  to  prove  the  fact, 
and  the  terms  of  the  contract  Could  it  be  contended  that  these  would  be  evi- 
dence of  a  valid  contract  after  execution,  but  of  a  wholly  inoperative  one  be- 
fore V  Unless  positions  such  as  these  can  be  maintained,  we  do  not  see  how  to 
support  any  distinction  between  express  executory  and  executed  contracts  of 
the  description  now  under  consideration.  A  distii^Stion,  however,  seems  to  be 
intimated,  in  some  cases,  between  the  express  contract  of  the  parties,  and  that 
which  the  law  will  imply  for  them  from  an  executed  consideration.  And  a  va- 
lidity is  attributed  to  the  latter,  which  is  denied  to  the  former.    But  there  is  no 
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quest,  or  by  implication  from  the  recognition  of  the  principal,  or 
from  his  acquiescence  in  the  acts  of  the  agent^ 


foundation  for  this;  the  difference  between  express  and  implied  contracts,  is 
merely  a  difference  in  the  mode  of  proof.  On  the  one  hand,  a  plaintiff,  who 
should  sue  on  a  contract  to  be  implied  from  certain  acts  done,  must  be  nonsuited 
if  those  acts  were  shown  to  be  in  compliance  with  stipulation3  antecedently  en- 
tered into,  unless  he  was  prepared  with  evidence  of  all  the  stipulations.  On  the 
other  hand,  no  contract  can  be  implied  from  the  acts  of  parties,  or  result  by  law 
from  benefits  received,  but  such  as  the  same  parties  were  competent  expressly 
to  enter  into.  And  this  is  important  in  the  present  argument,  because  it  makes 
the  decisions  on  implied  contracts  authority  for  our  decision  upon  an  express 
one.  Upon  these  grounds,  we  are  prepared  to  decide  that  the  present  action 
was  maintainable.  So  far,  therefore,  as  the  decision  of  the  Court  of  Common 
Pleas  in  East  London  Water  Works  Company  v,  Bailey,  proceeded  on  the  dis- 
tinction between  contracts  executed  and  executory,  we  are  compelled,  afler  con- 
sideration, to  express  our  opinion  that  it  was  wrongly  decided.  The  case  may 
be  sustained,  however,  on  another  ground  consistent  with  our  previous  remarks, 
and  which  affords  another  reason  for  our  present  decision.  The  general  rule  of 
law  is,  that  a  corporation  contracts  under  its  common  seal ;  as  a  general  rule,  it 
is  only  in  that  way,  that  a  corporation  can  express  its  will  or  do  any  act.  That 
general  rule,  however,  has  from  the  earliest  traceable  periods  been  subject  to  ex- 
ceptions, the  decisions  as  to  which  furnish  the  principle  on  which  they  have  been 
established,  and  are  instances  illustrating  its  application,  but  are  not  to  be  taken 
as  so  prescribing  in  terms  the  exact  limit,  that  a  merely  circumstantial  difference 
is  to  exclude  from  the  exception.  This  principle  appears  to  be  convenience 
amounting  almost  to  necessity.  Wherever  to  hold  the  rule  applicable  would  oc- 
casion very  great  inconvenience,  or  tend  to  defeat  the  very  object  for  which  the 
corporation  was  created,  the  exception  has  prevailed.  Hence  the  retainer,  by 
parol,  of  an  inferior  servant,  the  doing  of  acts  very  frequently  recurring,  or  too 
insignificant  to  be  worth  the  trouble  of  affixing  the  common  seal,  are  established 
exceptions.  On  the  same  principle,  stands  the  power  of  accepting  bills  of  ex- 
change, and  issuing  promissory  notes,  by  companies  incorporated  for  the  puiv 
poses  of  trade,  with  the  rights  and  liabilities  consequent  thereon.  These  prin- 
ciples were,  it  is  evident,  present  to  the  attention  of  the  Court  of  Common  Pleas 
when  the  case  in  question  was  decided ;  and  they  might  reasonably  have  held, 
that  a  contract  with  a  water  company,  for  the  supply  of  iron  pipes,  was  neither 
one  of  so  frequent  occurrence,  or  small  importance,  or  so  brought  within  the  pur- 
pose of  incorporation,  that  the  principle  of  convenience  above  established,  re- 

1  2  Kent,  Comm.  Lect  41,  p.  613  to  616,  (4th  edit) ;  1  Bell,  Comm.  B.  3,  Pt 
l,ch.  4,  §  4,  art  410;  Id.  p.  478  to  481,  (5th  edit) ;  American  Ins.  Co.  v.  Oak- 
ley, 9  Paige,  R.  496 ;  Piokett  v.  Pearsons,  17  Vermont,  R.  470;  Post,  §  84  to 
288 ;  Farmers  and  Mechanics  Bank  v.  Butchers  and  Drovers  Bank,  Id  N.  Y.  B. 
145  ;  Summers  v.  Solomon,  7  £L  &  Bl.  879.  See  Burton  v.  Fumis,  3  Hurl.  & 
Nor.  926,  (AnL  ed.) ;  Bamozotti  v.  Bowring,  7  J.  Scott,  (N.  S.)  871. 
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§  55.  Cases  of  this  latter  description,  arising  from  the  grant 
of  an  agency  by  an  unwritten  or  verbal  request,  or  by  implica- 


quired  it  to  be  taken  out  of  the  general  rule.  See  also,  London  and  Birming- 
ham Railway  Co.  v.  Winter,  1  Craig  &  Phillips,  R.  57.  A  later  case  on  the 
subject  is  that  of  The  Mayor  of  Ludlow  v,  Charlton,  (6  Mees.  &  Wels.  815,) 
where  it  was  held,  that  a  municipal  corporation  cannot  enter  into  a  contract  to 
pay  a  sum  of  money  out  of  the  corporate  funds  for  the  making  improvements  in 
the  borough,  except  under  the  common  seal.  On  that  occasion,  Mr.  Baron 
Rolfe,  in  delivering  the  opinion  of  the  Court  said :  "  The  rule  of  law  on  this  sub- 
ject, as  laid  down  in  all  the  old  authorities,  is,  that  a  corporation  can  only  bind 
itself  by  deed.  See  Comyn's  Digest,  tit  *  Franchise,*  (F)  12,  13,  and  the  au- 
thorities there  referred  to.  The  exceptions  pointed  out  rather  confirm  than  im- 
peach the  rule.  A  corporation,  it  is  said,  which  has  a  head,  may  give  a  personal 
conunand,  and  do  small  acts ;  as  it  may  retain  a  servant.  It  may  authorize  an- 
other to  drive  away  cattle  damage  feasant,  or  make  a  distress,  or  the  like.  These 
are  all  matters  so  constantly  recurring,  or  of  so  small  importance,  or  so  little  ad- 
mitting of  delay,  that  to  require  in  every  such  case  the  previous  affixing  of  the 
seal,  would  be  greatly  to  obstruct  the  every  day  ordinary  convenience  of  the 
body  corporate,  without  any  adequate  object.  In  such  matters,  the  head  of  the 
corporation  seems,  from  the  earliest  time,  to  have  been  considered  as  delegated 
by  the  rest  of  the  members  to  act  for  them.  In  modem  times,  a  new  class  of 
exceptions  has  arisen.  Corporations  have  of  late  been  established,  sometimes  by 
Boyal  Charter,  more  frequently  by  act  of  Parliament,  for  the  purpose  of  carry- 
ing on  trading  speculations ;  and  where  the  nature  of  their  constitution  has  been 
such  as  to  render  the  drawing  of  bills,  or  the  constant  making  of  any  particular 
sort  of  contracts  necessary  for  the  purposes  of  the  corporation,  there  the  Courts 
have  held  that  they  would  imply  in  those,  who  are,  according  to  the  provisions 
of  the  Charter  or  act  of  Parliament,  carrying  on  the  corporation  concerns,  an 
authority  to  do  those  acts,  without  which  the  corporation  could  not  subsist.  This 
principle  will  fully  warrant  the  recent  decision  of  the  Court  of  Queen's  Bench, 
in  Beverley  v,  Lincoln  Gas  Light  and  Coke  Company.  The  present  case,  how- 
ever, was  argued  at  the  bar,  as  if,  by  the  decision  in  that  last  case,  the  old  rule 
of  law  was  to  be  considered  as  exploded,  and  as  if,  in  all  cases  of  executed  con- 
tracts, corporations  were  to  be  deemed  bound  in  the  same  manner  as  individuals. 
But  this  would  be  pressing  the  decision  in  question  far  beyond  its  legitimate  con- 
sequences ;  and  that  the  Court  of  Queen's  Bench  had  no  such  meaning,  is  plain 
from  the  subsequent  case  of  Church  v.  Imperial  Gas  Light  Company.  Lord 
Denman,  in  delivering  the  judgment  of  the  Court  in  that  case,  says ;  [Here  the 
learned  Judge  quoted  the  words  of  Lord  Denman,  already  cited  in  this  note,  be- 
ginning with  the  words :  "  The  general  rule  of  law  is,  that  a  corporation  contracts 
ander  its  conunon  seal ;  as  a  general  rule  it  is  only  in  that  way  that  a  corporation 
can  express  its  will,  or  do  any  act.  'That  general  rule,  however,  has  from  the 
earliest  traceable  periods,  been  subject  to  exceptions,"  &c.  &c.]  To  every  word 
of  this  we  entirely  subscribe,  and,  applying  the  language  of  Lord  Denman  to  the 
present  case,  it  is  quite  clear,  that  there  was  nothing  to  enable  the  corporation  of 
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tion,  are  very  familiar  in  all  the  common  business  of  life,  and 
the   common   departments   of  trade.     Thus,   the  appointment, 


Ludlow  to  contract  with  the  defendant  otherwise  than  in  the  ordinary  mode, 
under  the  corporate  seal.  In  contracting  without  a  seal,  there  was  no  paramount 
convenience  so  great  as  to  amount  almost  to  necessity.  To  have  required  a  seal, 
would  certainly  not  have  tended  to  defeat  the  object  for  which  the  corporation 
was  formed,  nor  was  the  subject-matter  of  the  contract  one  either  of  frequent 
ordinary  occurrence,  or  of  urgency  admitting  no  delay.  Before  dismissing 
this  case,  we  feel  ourselves  called  upon  to  say,  that  the  rule  of  law  requiring  con- 
tracts entered  into  by  corporations  to  be  generally  entered  into  under  seal,  and 
not  by  parol,  appears  to  us  to  be  one  by  no  means  of  a  merely  technical  nature, 
or  which  it  would  be  at  all  safe  to  relax,  except  in  cases  warranted  by  the  prin- 
ciples to  which  we  have  already  adverted.  The  seal  is  required,  as  authenticat- 
ing the  concurrence  of  the  whole  body  corporate.  If  the  legislature,  in  erecting 
a  body  corporate,  invest  any  member  of  it,  either  expressly  or  impliedly,  with  au- 
thority to  bind  the  whole  body  by  his  mere  signature,  or  otherwise,  then,  undoubt- 
edly, the  adding  a  seal  would  be  matter  purely  of  form,  and  not  of  substance. 
Every  one  becoming  a  member  of  such  a  corporation,  knows,  that  he  is  liable  to 
be  bound  in  his  corporate  character  by  such  an  act ;  and  persons  dealing  with  the 
corporation  know,  that  by  such  an  act  the  body  will  be  bound.  But  in  other 
cases,  the  seal  is  the  only  authentic  evidence  of  what  the  corporation  has  done,  or 
agreed  to  do.  The  resolution  of  a  meeting,  however  numerously  attended,  is, 
after  all,  not  the  act  of  the  whole  body.  Every  member  knows  he  is  bound  by 
what  is  done  under  the  corporate  seal,  and  by  nothing  else.  It  is  a  great  mis- 
take, therefore,  to  speak  of  the  necessity  for  a  seal,  as  a  relic  of  ignorant  times. 
It  is  no  such  thing ;  either  a  seal,  or  some  substitute  for  a  seal,  which  by  law  shall 
be  taken  as  conclusively  evidencing  the  sense  of  the  whole  body  corporate,  is  a 
necessity  inherent  in  the  very  nature  of  a  corporation  ;  and  the  attempt  to  get 
rid  of  the  old  doctrine,  by  treating  as  valid  contracts  made  with  particular  mem- 
bers, and  which  do  not  come  within  the  exceptions  to  which  we  have  adverted, 
might  be  productive  of  great  inconvenience."  In  the  still  more  recent  case  of 
The  Fishmonger's  Company  v.  Robertson,  5  Mann.  &  Grang.  R.  181,  the  whole 
subject  was  elaborately  discussed,  and  it  was  held,  that  a  contract  not  under  seal, 
which  had  been  executed  on  the  part  of  the  corporation,  and  for  which  the  de- 
fendants had  received  a  full  consideration,  bound  the  other  party.  On  that  occa- 
sion. Lord  Chief  Justice  Tindal  said  :  ^^  Upon  the  present  state  of  the  pleadings, 
tlie  defendant  Robertson  has  undoubtedly  the  right  to  raise  any  objection  to  the 
declaration  which  could  have  been  made  available  on  a  general  demurrer  there- 
to ;  and  it  has  accordingly  been  contended,  on  his  behalf,  that  it  may  be  assumed, 
from  the  declaration  itself,  that  the  contract,  upon  which  this  action  is  brought, 
was  not  sealed  on  the  part  of  the  plaintiffs  with  the  common  seal  of  the  corpora- 
tion ;  that,  by  the  general  rule  of  law,  the  plaintiffs,  being  a  body  corporate,  can- 
not bind  themselves  by  an  agreement  which  is  not  under  their  common  seal ;  that, 
although  there  are  certain  admitted  and  well-known  exceptions  to  this  general 
rule,  yet  that  the  present  case  does  not  fall  within  any  of  such  exceptions ;  and, 
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by  which  the  relation  of  master  and  servant  is  created,  and  the 
extent  of  the  authority  conferred  on  the  latter,  are  ordinarily 


lastly,  that  if  the  agreement  be  such  that  the  corporation  is  not  bound  thereby, 
and  cannot  be  sued  thereon,  so  neither  can  the  other  party  be  bound  thereby, 
nor  can  the  corporation  sustain  an  action,  as  plaintiffs,  upon  such  an  agreement. 

(^  We  concur  with  some  of  the  positions  above  laid  down  on  the  part  of  the  de- 
fendants.    From  the  statement  of  the  contract  itself  on  the  face  of  the  declara- 
tion, and  the  mode  of  its  execution  by  an  agent  on  behalf  of  the  corporation,  as 
there  described,  we  think  it  may  be  inferred,  that  the  defendants*  counsel  is  en- 
titled to  assume,  that^he  common  seal  of  the  corporation  was  never  affixed  thereto. 
We  agree  also,  in  the  general  rule  of  law  as  above  stated,  and  that  the  case  now 
under  consideration,  does  not  fall  within  any  of  those  exceptions  which  are  so 
well  known  as  to  require  no  enumeration ;  but,  whatever  may  be  the  conse- 
quences, where  the  agreement  is  enttrely  executory  on  the  part  of  the  corpora- 
tioDf  yet,  if  the  contract,  instead  of  being  executory,  is  executed  on  their  part,  — 
if  the  persons,  who  are  parties  to  the  contract  with  the  corporation,  have  received 
the  benefit  of  the  consideration  moving  from  the  corporation,  —  in  that  case,  we 
think,  both  upon  principle  and  decided  authorities,  the  other  parties  are  bound 
by  the  contract,  and  liable  to  be  sued  thereon  by  the  corporation.    Even  if  the 
contract  put  in  suit  by  the  corporation  had  been,  on  their  part,  executory  only, 
not  executed  — we  feel  little  doubt  but  that  their  suing  upon  the  contract  would 
amount  to  an  admission  on  record  by  them  that  such  contract  was  duly  entered 
into  on  their  part,  so  as  to  be  obligatory  on  themselves ;  and  that  such  admission 
on  the  record  would  estop  them  from  setting  up  as  an  objection,  in  a  cross  ac- 
tion, that  it  was  not  sealed  with  their  common  seal ;  on  the  same  principle  as  it 
was  held  by  Holt,  C.  J.,  and  the  Court,  in  The  Mayor  of  Thetford's  case,  *  that, 
though  a  corporation  cannot  do  an  act  in  pais  without  their  common  seal,  yet 
they  may  do  an  act  upon  record ;  and  that  is  the  case  of  the  city  of  London  every 
year,  who  make  an  attorney  by  warrant  of  attorney  in  this  Court  without  either 
sealing  or  signing ;  and  the  reason  is,  because  they  are  estopped  by  the  record 
to  say  that  it  is  not  their  act     So,  if  an  action  be  brought  against  a  corporation 
for  a  false  return,  they  are  estopped  to  say  it  is  not  their  return,  for,  it  is  respon- 
Bo  majons  et  communitatis  upon  record.'    And  in  the  present  case,  the  direct 
allegation  by  the  corporation  upon  this  record,  that  the  agreement  was  made  by 
Towse  on  their  behalf,  would,  as  we  think,  amount  to  an  estoppel  to  the  corpora- 
tion from  denying  the  obligatory  force  of  the  agreement  in  a  subsequent  action 
against  themselves.    But  it  is  unnecessary  to  determine  this  point  on  the  pres- 
ent occasion,  because,  on  the  face  of  the  declaration,  there  is,  as  we  apprehend, 
an  averment  of  the  performance  by  the  corporation,  of  every  matter  which 
amounts  to  a  condition  precedent  on  their  part ;  at  least,  we  so  assume  in  the 
present  stage  of  the  argument,  and  before  considering  the  pleas  of  the  defendant 
The  question;  therefore,  becomes  this,  whether,  in  the  case  of  a  contract  executed 
before  action  brought,  where  it  appears  that  the  defendants  h^ve  received  the 
whole  benefit  of  the  consideration  for  which  they  bargained,  it  is  an  answer  to 
an  actbn  of  assumpsit  by  the  corporation,  that  the  corporation  itself  was  not  orig- 
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known  and  ascertained  only  by  implication  from  the  recognition, 
or  conduct,  or  acquiescence  of  the  master.^     As,  where  a  clerk 


inally  bound  by  sach  contract,  the  same  not  having  been  made  under  their  com- 
mon 9eal. 

*"  Upon  the  general  ground  of  reason  and  justice,  no  such  answer  can  be  set 
up.  The  defendants  having  had  the  benefit  of  the  performance  by  the  corpora- 
tion, of  the  several  stipulations  into  which  they  entered,  have  received  the  con- 
sideration for  their  own  promise ;  such  promise  by  them  is  therefore  not  nudum 
pactum  ;  they  never  can  want  to  sue  the  corporation  upon  the  contract,  in  order 
to  enforce  the  performance  of  those  stipulations  which  hafe  already  been  vol- 
untarily performed ;  and  therefore  no  sound  reason  can  be  suggested  whjr  they 
should  justify  their  refusal  to  perform  the  stipulations  made  by  them,  on  the 
ground  of  inability  to  sue  the  corporation,  which  suit  they  can  never  want  to  sus- 
tain. It  may  possibly  be  the  case,  that,  up  to  the  time  of  the  corporation  adopt- 
ing the  contract  by  performing  the  stipulations  on  their  part,  there  was  a  want 
of  mutuality,  from  the  corporation  not  being  compellable  to  perfonn  their  con- 
tract ;  and  that  the  defendants  might,  during  that  interval,  have  the  power  to  re- 
tract, and  insist  that  their  undertaking  amounted  to  a  nudum  pactum  only.  But, 
afler  the  adoption  of  the  contract  by  the  corporation,  by  performance  on  their 
part,  upon  general  principles  of  reason,  the  right  to  set  up  this  defence  appears 
altogether  to  fail. 

"  Independently,  however,  of  the  reasonableness  of  such  construction,  there 
appears  authority  in  law  to  support  the  position.  In  the  case  of  The  Barber 
Surgeons  of  London  v,  Pelson  —  assumpsit  for  a  forfeiture  under  a  by-law  — 
where  the  objection  was  expressly  taken,  that  a  promise  cannot  be  made  to  a 
corporation  aggregate  without  deed,  the  Court  held  that  the  action  will  lay,  and 
that  the  objection  had  been  overruled  in  The  Mayor,  &c.,  of  London  v.  Goree. 
Again,  in  The  Mayor,  &c.,  of  London  v.  Hunt,  assumpsit  was  held  to  be  main- 
tainable by  a  corporation  for  tolls.  In  The  Mayor,  &c.,  of  Stafford  t».  Till,  use 
and  occupation  was  held  to  be  maintainable  by  a  corporation  aggregate,  though 
there  was  no  demise  under  seal,  the  tenant  having  occupied,  and  paid  rent ;  and 
the  same  point  was  ruled  in  the  case  of  The  Dean  and  Chapter  of  Rochester  v. 
Pierce.  The  case  of  The  East  India  Company  r.  Glover,  carries  the  law  fur- 
ther ;  for  the  action  in  that  case  was  not  upon  a  promise  implied  by  law  on  an 
executed  consideration,  as,  for  goods  sold,  but  was  assumpsit  by  a  corporation  for 
not  accepting  and  taking  away  coffee  within  the  time  mentioned  by  an  agree- 
ment for  sale.  The  objection,  indeed,  was  not  raised  ;  but  we  cannot  but  sup- 
pose it  would  have  been  made,  if  thought  maintainable ;  for,  when  the  defendant 
wanted  to  show  fraud  upon  the  sale,  on  the  execution  of  the  writ  of  inquiry  be- 
fore Pratt,  C.  J.,  he  refused  to  let  in  the  evidence,  saj-ing,  the  defendant  had  ad- 
mitted the  contract  to  be  as  the  plaintiff  had  declared,  by  suffering  judgment  by 
default,  instead  of  pleading  non  assumpsit  And,  again,  the  jucfgment  of  the 
Court  of  Error  in  Bowen  v,  Morris,  although  not  directly  an  authority  upon  the 

1  1  Domat,  B.  1,  tit.  16,  §  8,  art  1  &  4. 
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is  employed  in  a  shop  or  warehouse  to  sell  goods,  his  authority 
to  make  a  particular  sale  is  implied  from  his  ordinary  occupa- 


point,  shows  a  strong  indioation  of  the  opinion  of  Mansfield,  C.  J.,  in  support  of 
the  present  action.  In  that  case,  the  mayor  of  a  corporation  had  signed  a  con- 
tract to  sell  landed  prc^rty  belonging  to  the  corporation  *  on  behalf  of  himself 
and  the  rest  of  the  burgesses  and  commonalty/  and  the  action  was  brought  in  the 
name  of  the  mayor,  who  had  signed  the  contract,  to  recover  damages.  The  Liord 
Chief  Justice,  in  giving  judgment  that  the  action  was  not  maintainable  in  the 
name  of  the  mayor,  observes,  *  that,  although  the  corporation  have  not  consti- 
tuted the  mayor  their  bailiff  or  agent  by  an  instrument  under  seal,  so  that  he  was 
not  competent  by  that  contract  to  bind  the  corporation,  yet  as  the  mayor  signed 
it,  perhaps  the  corporation  might  have  sustained  an  action  on  the  c(Mitract.'  And 
the  cases  referred  to  on  guarantees,  (see  particularly  the  judgment  in  Kennaway 
V.  Treleavan,)  and  on  the  Statute  of  Frauds,  where  the  contract  has  been  signed 
by  the  defendant  only,  and  not  by  the  plaintiff,  but  allowed  to  be  enforced  by 
action,  notwithstanding  the  objection  of  a  want  of  mutuality,  tend  strongly  to 
sopport  the  principle  on  which  we  consider  the  present  action  maintainable. 
And  the  earlier  case  of  Cooper  v.  Gooderick,  may  be  adverted  to,  as  showing  the 
opinion  of  the  Court  upon  the  legal  consequence  of  bringing  an  action  by  a  body 
corporate.  In  that  case,  the  defendant,  as  bailiff  of  Emanuel  College,  made  con- 
usance for  rent  granted  to  them  in  fee  by  indenture.  The  issue  was  non  conces- 
sit ;  and  the  jury  found  that  the  grantor  granted  it  by  the  deed,  and  delivered 
that  deed  to  a  stranger  to  their  use,  and  they  sealed  the  counterpart  of  that  in- 
denture ;  the  question  was  whether  a  stranger,  without  letter  of  attorney  from 
them  to  receive  it,  might  receive  the  deed  to  their  use ;  and  it  was  held  by  all 
the  Court  that  he  might,  and  that  the  sealing  of  the  counterpart  was  a  sufficient 
agreement,  and  as  well  if  they  had  made  a  letter  of  attorney ;  *  and,  if  they  had 
not  sealed  the  counterpart,  but  had  brought  an  action  upon  it,  that  had  made  the 
grant  perfect; '  and  judgment  was  given  for  the  plaintiff. 

**  We  therefore  think  the  present  action  is  maintainable  by  the  corporation, 
unless  some  sufficient  answer  appears  on  the  pleas,  which  we  now  proceed  to 
consider."  [See  further  on  this  subject,  Mayor  of  Ludlow  v.  Charlton,  6  M.  & 
W.  823;  Church  v.  Imperial  Gas  Co.  6  Ad.  &  £11.  861;  Williams  v.  Chester 
Railway  Ca  5  £ng.  Law  &  £q.  R.  497  ;  Diggle  v.  London  Railway,  5  £xch.  R. 
442 ;  Denton  v.  £ast  Anglican  Railway  Co.  3  C.  &  K.  17;  Clark  v.  Guardians 
of  Cuckfield  Union,  11  £ng.  Law  &  £q.  R.  442 ;  Faine  v.  Strand  Union,  8  Q. 
B.  826,  810 ;  Lamprell  v.  Billericay  Union,  3  £xch.  283  ;  Homersham  v.  Wol- 
Terliampton  Water  Works  Co.  4  £ng.  Law  &  £q.  R.  426.  One  of  the  most  re- 
cent cases  on  this  subject,  decided  June  23, 1855,  is  that  of  Henderson  v.  The 
Australian  Royal  Mail  Steam  Nav.  Co.  32  £ng.  Law  &  £q.  167.  Wightman,  J., 
said :  *'  This  is  an  action  against^the  Australian  Royal  Mail  Steam  Navigation 
Companyf  which  b  a  company  constituted  expressly  for  the  purpose  of  carrying 
on  a  trade  by  vessels ;  it  is  incorporated  *  for  the  purpose  of  undertaking  thf  es- 
tablishment and  maintenance  of  a  communication,  by  means  of  steam  navigation 
or  otherwise,  and  the  carrying  of  the  roysJ  midls,  passengers,  and  cargo,  between 
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tion,  and  the  acquiescence  of  the  master.^     So,  where  a  clerk  is 
usually  intrusted  to  sign  notes,  or  usually  does  sign  notes  for  his 


Great  Britain  and  Ireland,  and  the  Cape  of  Good  Hope  and  Australasia/  and 
for  that  purpose  it  must  maintain  and  ■  employ  many  vessels.  Can  it  be  doubted 
that  amongst  the  ordinary  operations  of  the  company,  there  would  arise  a  neces- 
sity for  employing  persons  to  navigate  or  bring  home  vessels  which  met  with  ac- 
cidents abroad  ?  The  words  of  the  contract,  as  set  out  in  the  declaration,  show 
an  employment  directly  within  the  scope  of  the  objects  for  which  the  company 
was  incorporated.  It  is  true  that  there  is  a  conflict  of  authorities  which  it  is  dif- 
ficult to  reconcile.  Two  or  three  cases  in  the  Court  of  Exchequer,  Lamprell  v. 
The  Billericay  Union,  8  Exch.  283,  and  The  Mayor  of  Ludlow  i;.  Charlton,  6 
M.  &  W.  815,  and  Arnold  v.  The  Mayor  of  Poole,  4  Man.  &  G.  868,  in  the  Court 
of  Common  Pleas,  appear  to  militate  against  the  view  taken  by  this  Qourt.  But 
those  decisions  proceeded  upon  a  principle  adapted  to  municipal  corporations, 
which  are  created  for  other  objects  than  trade ;  and  the  Court  of  Exchequer  ap- 
plied that  principle  to  modern  trading  companies,  which  are  of  an  entirely  differ- 
ent character.  In  early  times,  there  was  a  great  relaxation  of  the  rule  which 
required  that  the  contracts  of  corporations  should  be  under  seal,  and  that  relax- 
ation has  been  gradually  extended.  At  first,  the  relaxation  was  made  only  in 
those  cases  mentioned  by  Mr.  Lush,  where  the  subject-matter  of  the  contract  was 
of  small  moment  and  frequent  occurrence,  which  in  the  case  of  municipal  corpo- 
rations, might  be  the  only  exceptions  necessary.  But  in  the  later  cases,  there 
was  a  further  relaxation,  especially  in  the  case  of  corporations  created  by  char- 
ter for  trading  purposes,  and  other  like  corporations.  The  general  result  of  the 
cases  mentioned  in  Clark  v.  The  Guardians  of  the  Cuckfield  Union,  16  Jur.  686 ; 
8.  c.  11  Eng.  Kep.  442,  is,  that  in  the  case  of  trading  corporations,  wherever  the 
contract  relates,  and  is  essential  to  the  purpose  for  which  the  company  was  in- 
corporated, it  may  be  enforced,  though  not  under  seal.  In  deciding  that  case,  I 
reviewed  all  the  cases,  and  adhere  to  the  opinion  which  I  then  expressed,  that  in 
such  a  case  as  the  present,  where  the  contract  is  essentially  necessary  to  the  ob- 
jects of  the  company,  and  directly  within  the  scope  of  their  charter,  it  may  be  en- 
forced, though  made  by  parol."  And  Erie,  J.,  added :  "  I  am  of  opinion  that  the 
contract  is  binding  on  the  corporation,  though  not  under  seal,  on  the  ground  that 
it  is  directly  within  the  scope  of  the  company's  charter.  "The  authorities  are  ap- 
parently conflicting,  but  none  conflict  with  the  principle  laid  down  by  my  brother 
Wightman,  in  which  I  concur.  In  Beverley  v.  The  Lincoln  Gas  Light  and 
Coke  Company,  6  Ad.  &  El.  829,  the  supply  of  gas  was  directly  incident  to  the 
purpose  for  which  the  company  was  incorporated.  So  also  in  Church  v.  The 
Imperial  Gas  Light  and  Coke  Company,  6  Ad.  &.  El.  846 ;  and  in  Sanders  v. 
The  Guardians  of  the  St  Neot's  Union,  8  Q.  B.  810 ;  and  in  the  elaborate  judg- 
ment of  Wightman,  J.,  in  Clark  v.  The  Guardians  of  the  Cuckfield  Union,  16 
Jur.  686  ;  s.  c.  11  Eng.  Rep.  442,  it  was  assumed  that  the  matter  was  within  the 

1  See  Kent  v.  Tyson,  20  N.  H.  B.  121 ;  Robinson  v.  Green,  5  Harring.  (Del.) 
115. 
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master,  which  are  afterwards  paid,  or  recognized  to  be  valid,  he 

is  presumed  to  possess  a  rightful  authority  to  do  so  in  other  in- 
stances, within  the  scope  of  the  same  business.^ 


scope  of  the  company's  charter.    The  judgment,  delivered  by  Lord  Campbell, 
C.  J.,  for  this  court,  in  the  Copper  Miners  Company  ».  Fox,  16  Q.  B.  229 ;  s.  c. 
3  £ng.  Bep.  420,  enunciated  the  principle.    The  prmciple  affirmed  by  this  series 
of  cases,  does  not  conflict  with  the  two  leading  cases  in  the  Court  of  Exchequer, 
which  were  cases  of  municipal  corporations.    Neither  building,  which  was  the 
matter  in  The  Mayor  of  Ludlow  v.  Charlton,  6  M.  &  W.  815 ;  nor  litigation, 
which  was  the  matter  in  Arnold  v.  The  Mayor  of  Poole,  4  Man.  &  G.  860,  were 
incidental  directly  to  the  purposes  for  which  the  corporations  of  those  towns  were 
constituted.    The  other  cases  to  which  I  adverted,  were  corporations  for  trading 
purposes,  and  it  is  difficult  to  reconcile  them.    In  Lamprell  v.  The  Guardians  of 
the  Billericay  Union,  S  Exch.  283,  the  action  related  to  the  building  of  a  work- 
house, with  which  the  defendants  were,  as  a  corporation,  connected.     Diggle  v. 
The  London  and  Blackwall  Railway,  5  Exch.  442,  is  that  which  to  the  greatest 
degree  conflicts,  unless  it  can  b^jdistinguished,  or  expliuned  on  the  ground  that 
it  was  a  unique  contract ;  if  it  cannot,  I  do  not  agree  to  it ;  and  in  this  conflict  of 
authorities,  I  adhere  to  those  which  oppose  it.    The  notion  that  a  set  of  contracts 
shall  have  their  validity  depending  on  the  frequency  and  insignificancy  of  the 
subject-matter,  is  of  such  extreme  pemiciousness,  that  I  do  not  think  that  it  can 
be  adhered  to,  and  must  be  considered  as  applicable  only  to  municipal  corpora- 
lions.    It  has  been  so  held  as  to  contracts  for  servants,  but  I  do  not  think  that  it 
was  meant  to  be  said,  that  the  contract  was  valid  if  the  matter  was  of  small  im- 
portance, and  invalid  if  the  matter  was  of  great  importance ;  and  indeed,  in  the 
case  of  trading  companies,  which  it  is  allowed  may  draw  and  accept  bills  of  ex- 
change not  under  seal,  it  is  obvious  that  insignificancy  is  no  element ;  neither  is 
the  frequency  or  rarity  of  the  contract  an  element    The  nature  of  the  contract 
and  the  snbjec^nlatter  of  it,  must  be  the  principle  which  governs  the  question 
whether  it  is  valid,  though  not  under  seal.    It  would  be  pernicious  to  the  law  of 
the  country,  that  under  the  semblance  of  a  contract  parties  should  obtain  goods 
or  services,  and  not  be  compellable  to  pay  for  them.    The  Court  of  Exchequer 
had  an  opinion  that  it  would  be  important  that  the  rule  should  be  certain ;  but 
their  resort  to  the  rule,  that  the  contract  in  all  cases,  with  the  above-mentioned 
exceptions,  should  be  under  seal,  cannot  be  acted  upon.**  ] 

It  is  very  certain,  that  no  such  distinction  between  contracts  made  by  munici- 
pal corporations  and  other  corporations,  exists  in  America ;  but  the  general  rule, 
88  laid  down  in  the  text,  is  generally,  if  not  universally  established.  Indeed,  in 
Xew  England,  our  municipal  corporations  rarely,  if  ever,  use  any  corporate  seal ; 
and  all  their  multifarious  business  is  transacted  by  the  town  officers,  who  are  an- 
naally  chosen  by  the  votes  of  the  inhabitants,  and  who  act,  virtute  officii,  as 
agents  of  the  town,  and  in  almost  all  cases,  except  of  the  conveyance  of  the  real 

*  See  Smith  on  Merc.  Law,  106,  (8d  edit.)  1843  ;  Dows  v.  Green,  16  Barbour, 
72 ;  Chidsegr  o.  Porter,  9  Harris,  (Fenn.)  R.  390. 
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§  56.  And  the  nature  and  extent  of  the  authority  of  the  ser- 
vant or  agent,  are  often  wholly  deduced  from  the  nature  and 
extent  of  his  usual  employment  Hence  it  is,  (as  we  shall  pres- 
ently more  fully  see,^)  that  the  master  is  bound  by  the  acts  of 
the  servant,  within  the  scope  of  the  usual  business  confided  to 
him ;  for  the  master  is  presumed  to  authorize  aijd  approve  the 
known  acts,  that  are  incident  to  such  an  employment.  Thul, 
if  a  master  usually  intrusts  his  servant  to  buy  goods  upon  credit, 
he  will  be  bound  by  his  acts  of  this  sort  even  when  he  has  pro- 
hibited him  specially  from  buying  upon  credit;  for  the  other 
party  trusts  to  him,  on  account  of  the  general  habit  of  his  em- 
ployment, and  the  presumed  assent  of  the  master,  who  has  held 
him  out  as  having  a  competent  authority  for  this  purpose.^  And 
it  is  a  general  rule,  which  will  be  abundantly  illustrated  in  the 
course  of  these  Commentaries,  that  where  one  of  two  innocent 
persons  must  suffer  by  the  misconduct  of  a  third  person,  that 
party  shall  suffer,  who,  by  his  own  mcts  and  conduct,  has  en- 
abled such  third  person,  by  giving  him  credit,  to  practice  a  fraud 
or  imposition  upon  the  other  party .^  And  this  is  in  perfect  co- 
incidence with  the  rule  of  the  civil  law,  wherein  it  is  said ;  Sem- 
per^  qui  non  prohibet  pro  se  intervenire^  mandare  creditur.^  Qui 
patitur  ab  alio  mandarij  ut  sibi  credatufy  mandare  inteliigitur^ 
But  of  this  more  will  be  said  under  the  next  head. 


estate  of  the  town,  act  by  unsealed  instruments  and  contract,  either  verbally  or 
by  unsealed  writings,  on  behalf  of  the  town.  See  Angell  &  Ames  on  Corpo- 
rations, ch.  8,  p.  162  to  209,  (2d  edit) 

1  Post,  §  84  to  106. 

8  1  Livermore  on  Agency,  p.  37  to  41,  (edit  1818)  ;  2  Kent,  Comm.  Lect  41, 
pp.  614,  615,  626,  627,  (4th  edit)  ;  Anon.  1  Shower,  95;  Paley  on  Agency,  by 
Lloyd,  Pt  1,  ch.  8,  §  2,  p.  161  to  175 ;  Nickson  v.  Brohan,  10  Mod.  109-111 ; 
Pickering  v.  Busk,  15  East,  38 ;  Barber  v,  Gingel,  3  Esp.  Rep.  60 ;  Rusby  v. 
Scarlett,  5  £sp.  R.  76,  77.  See  Wayland's  case,  3  Salk.  234 ;  Bolton  o.  Hillers- 
den,  1  Ld.  Raym.  225 ;  Hazard  v.  Treadwell,  1  Str.  R.  506 ;  Williams  v.  Mitch- 
ell, 1 7  Mass.  K  98. 

3  Baring  v.  Corrie,  2  B.  &  Aid.  143 ;  Paley  on  Agency,  by  Lloyd,  (Sd  edit) 
p.  201.     See  Hazard  v.  Treadwell,  1  Str.  R.  506  ;  Post,  §  264. 

4  Dig.  Lib.  50,  tit  17, 1.  60 ;  Dig.  Lib.  14,  tit  1, 1.  1,  §  6  ;  Post,  §  89  ;  2  Kent, 
Comm.,  Lect  41,  p.  614  to  616,  (4th  edit) ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  19. 

5  Dig.  Lib.  17,  tit  1,  L  18  ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  19  ;.Post,  §  89. 
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CHAPTER  VI. 

NATURE  AND  EXTENT  OF  AUTHORITY. 

^  §  57.  Let  us  next  consider  the  nature  and  extent  of  the  au- 
tfiority  conferred  on  an  agent.  It  may,  as  we  have  already  seen, 
be  a  general  authority,  or  it  may  b^  a  special  authority.  It  may 
be  express,  or  it  may  be  implied.  In  regard  both  to  a  general 
and  to  a  special  express  authority,  it  may  be  conferrejl  by  a  for- 
mal instrument,  as  by  a  letter  of  attorney  under  seal ;  or  it  may 
be  by  a  writing  of  an  informal  and  loose  character,  such  as  a  let- 
ter, or  a  memorandum,  or  it  may  be  by  parol  or  oral  declarations.^ 
§  58.  But  whether  it  is  conferred  in  the  one  way,  or  in  the 
other,  it  is,  unless  the  contrary  manifestly  appears  to  be  the  in- 
tent of  the  party,  always  construed  to  include  all  the  necessary 
and  usual  means  of  executing  it  with  effect^  Thus,  for  exam- 
ple, if  a  general  authority  is  given  to  collect,  receive,  and  pay  all 
the  debts  due  by,  or  to,  the  principal,  it  will  occur  to  every  one, 
who  reflects  upon  the  nature  of  such  a  trust,  that  numberless 
furrangements  may  be  required  fully  to  accomplish  the  end  pro- 
posed ;  such  as  settling  accounts,  adjusting  disputed  claims,  re- 
sisting unjust  claims,  answering  or  defending  suits ;  and  these 
subordinate  powers,  (or,  as  they  are  sometimes  called,  mediate 
powers),  acre,  therefore,  although  not  expressly  given,  understood 
to  be  included  in,  and  a  part  of,  or  incident  to,  the  primary  pow- 
er.3  So,  an  authority  given  to  recover  and  receive  a  debt,  will 
authorize  the  attorney  to  arrest  the  debtor.*  So,  an  authority 
given  to  a  broker  to  effect  a  policy,  will  authorize  him  to  adjust 
a  loss  under  the  policy,  and  adopt  all  the  means  necessary  to 

• 

1  Ante,  §  46  to  56. 

^  Howard  v.  Baillie,  2  H.  Bl.  618  ;  3  Chitty  on  Comm.  and  Manuf.  200,  201 ; 
Withington  v.  Herring,  6  Bing.  R.  442 ;  1  Bell,  Comm.  887,  art.  412,  (4th  edit.) ; 
Rogers  v.  Kneeland,  10  Wend.  218 ;  Peck  v.  Harriott,  6  Serg.  &  R.  146  ;  Den- 
man  V.  Bloomer,  11  III.  177  ;  Bamett  w.  Lambert,  15  M.  &  W.  489  ;  Post,  §  97, 
101  to  106. 

3  Howard  v,  Baillie,  2  H.  B.  618-620 ;  Com.  Dig.  Attorney^  C.  15,  citing  Palm- 
er, R.  394;  Sprague  v,  Gillett,  9  Metcalf,  R.  91 ;  Fowler  v.  Bledoe,  8  Hum- 
phreys, R.  609;  Post,  §  101  to  106. 

« Ibid. ;  Post,  §  103  and  note. 
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procure  an  adjustment.^  So,  an  authority  to  settle  losses  on  a 
policy,  will  include  a  power  to  refer  the  matter  to  arbitration.^ 
So,  an  authority  to  sell  and  convey  lands  for  cash,  includes  an 
authority  to  receive  the  purchase-money.^  So,  an  authority  to 
make  and  enter  into  contracts  for  the  purchase  of  grain,  has 
been  held  to  include  the  power  to  modify  or  waive  a  contract 
made  by  the  agent  in  respect  to  grain.*  So,  an  authority  givA 
by  vote  to  the  treasurer  of  a  corporation  to  hire  money,  not  ex- 
ceeding a  fixed  sum,  and  for  a  term  not  less  than  eight;  or  more 
than  twelve  months  "  on  such  terms  and  conditions  as  he  may 
think  most  conducive  to  the  interests  of  the  company,"  for  the^ 
purpose  of  meeting  certain  drafts  of  the  company,  as  they  shall 
fall  due,  has  been  held  to  authorize  the  treasurer  to  raise  money 
by  drafts  on  one  of  the  directors,  payable  to  his  own  order,  and 
indorsed  by  him,  and  to  be  charged  by  the  acceptor  to  the  com- 
pany.^ So,  an  authority  to  make  contracts  for  the  sale  of  lands, 
will  authorize  the  agent  [to  make  a  deed,^  and]  to  receive  so 
much  of  the  purchase-money  as  is  to  be  paid  in  hand  on  the 
sale,  as  an  incident  to  the  power  to  sell.^  [So,  a  power  to  an 
agent  to  sell  lands,  on  such  terms  in  all  respects  as  he  might 
deem  most  advantageous,  and  to  execute  deeds  of  conveyance 
necessary  for  the  full  and  perfect  transfer  of  the  title,  authorizes 
the  agent  to  insert  in  the  deed  the  usual  covenants  of  war- 
ranty.®] 

§  59.  Upon  the  same  ground,  an  agent,  who  is  employed  to 


1  Richardson  v,  Anderson,  1  Camp,  R.  43,  note ;  1  Emerig.  Assur.  ch.  5,  §  4, 
p.  141  ;  Post,  §§  108,  109,  191. 

9  Goodson  o.  Brooke,  4  Camp.  R.  163.  But  see  corUrOf  Haber  v,  Zimmerman, 
21  Ala.  488. 

3  Peck  V.  Harriot,  6  Serg-  &  Rawie,  149  ;  Hoskins  v.  Johnson,  6  Sneed,  469. 

4  Anderson  v.  Coonley,  21  Wend.  R.  279. 

5  Belknap  v.  Davis,  1  Appleton,  R.  455. 

6  Valentine  v.  Piper,  22  Pick.  85. 

7  Johnson  v.  McGruder,  15  Miss.  365 ;  Yerby  v.  Grisby,  9  Leigh,  Virg.  R  S87  ; 
Higgins  V.  Moore,  6  Bosw.  344;  Goodale  r.  Wheeler,  11  N.  H.  R.  424.  See 
Lathrop  v.  Blake,  3  Foster,  46. 

[9  Le  Roy  v.  Beard,  8  Howard,  451.  Woodbury,  J.,  said:  "  This  power  of 
attorney  is  given  in  extenso  in  the  case.  It  appears  from  its  contents,  that  Le 
Roy,  aOer  authorizing  Starr,  (the  agent,)  to  invest  certain  moneys  in  lands  and 
real  estate  in  some  of  the  Western  States  and  Territories  of  the  United  States, 
at  the  discretion  of  the  said  Starr,  empowered  him  <  to  contract  for  the  sale  of. 
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procure  a  note  or  bill  to  be  disconnted,  may,  unless  expressly 
restricted,  indorse  it  in  the  name  of  his  employer,  and  bind  him 

and  to  sell,  either  in  whole  or  in  part,  the  lands  and  real  estate  so  purchased  by 
'  the  said  Starr/  and  *  on  such  terms  in  all  respects  as  the  said  Starr  shall  deem 
most  advantageous.'    Again,  he  was  authorized  to  execute  *  deeds  of  conveyance 
necessary  for  the  full  and  perfect  transfer  of  all  our  respective  right,  title,'  &c. 
<  fts  sufficiently  in  all  respects  as  we  ourselves  could  do  personally  in  the  prem- 
ises,' *  and  generally,  as  the  agent  and  attorney  of  the  said  Jacob  Lee  Roy,'  to 
sell  *  on  such  terms  in  all  respects  as  he  may  deem  most  eligible.'    It  would  be 
difficult  to  select  language  stronger  than  this  to  justify  the  making  of  covenants 
without  specifying  them  eo  nomine.     When  this  last  is  done,  no  qu^tion  as  to  the 
« extent  of  the  power  can  arise,  to  be  settled  by  any  court.    But  when,  as  here, 
this  last  is  not  done,  the  extent  of  the  power  is  to  be  settled  by  the  language  em- 
ployed in  the  whole  instrument,  (4  Moore,  448,)  aided  by  the  situation  of  the 
parties  and  of  the  property,  the  usages  of  the  country  on  such  subjects,  the  acts 
of  the  parties  themselves,  and  any  other  circumstance  having  a  legal  bearing  and 
throwing  light  on  the  question.     That  the  language  above  quoted  from  the  power 
of  attorney  is  sufficient  to  cover  the  execution  of  such  a  covenant  would  seem 
naturally  to  be  inferred,  first,  from  its  leaving  the  terms  of  the  sale  to  be  in  all 
respects  as  JStarr  shall  deem  most  advantageous.    *  J'erms  '  is  an  expression  ap- 
plicable to  the  conmyances  and  covenants  to  be  given,  as  much  as  to  the  amount 
of,  and  the  time  of  paying,  the  consideration.    Roger  v,  Eueeland,  10  Wendell, 
218.     To  prevent  misconception,  this  wide  discretion  is  reiterated.     The  cov- 
enants, or  security  as  to  the  title,  would  be  likely  to  be  among  the  terms  agreed 
on,  as  they  would  influence  the  trade  essentially,  and  in  a  new  and  unsettled 
country  must  be  the  chief  reliance  of  the  purchaser.     To  strengthen  this  view, 
the  agent  was  also  enabled  to  execute  conveyances  to  transfer  the  title  *  as  suf- 
ficiently in  all  respects  as  we  ourselves  could  do  personally  in  the  premises.' 
And  it  is  manifest,  that  inserting  certain  covenants  which  would  run  with  the 
land  might  transfer  the  title  in  some  events  more  perfectly  than  it  would  pass 
without  them ;  and  that,  if  present  *  personally,'  he  could  make  such  covenants, 
and  would  be  likely  to  if  requested,  unless  an  intention  existed  to  sell  a  defective 
title  for  a  good  one,  and  for  the  price  of  a  good  one.    It  is  hanlly  to  be  presumed 
that  anything  so  censurable  as  this  was  contemplated.     Again,  his  authority  to 
sell, '  on  such  terms  in  all  respects  as  he  may  deem  most  eligible,'  might  well  be 
meant  to  extend  to  a  term  or  condition  to  make  covenants  of  seisin  or  warranty, 
as  without  such  he  might  not  be  able  to  make  an  eligible  sale,  and  obtain  nearly 
so  large  a  price.    Now  all  these  expressions,  united  in   the  same  instrument, 
would,  prima  faciei  in  common  acceptation,  seem  designed  to  convey  full  powers 
to  make  covenants  like  these.     And  although  a  grant  of  powers  is  sometimes 
to  be  construed  strictly,  (Com.  Dig.  Poiar,  B.  1,  and  c.  6 ;  1  Bl.  R.  283,)  yet  it 
does  not  seem  fit  to  fritter  it  away  in  a  case  like  this,  by  very  nice  and  metaphys- 
ical distinctions,  when  the  general  tenor  of  the  whole  instrument  is  in  favor  of 
what  was  done  under  the  power,  and  when  the  grantor  has  reaped  the  benefit  of 
it,  by  receiving  a  large  price  that  otherwise  would  probably  never  have  been 
paid.    Kind  p.  Marshall,  1  Brod.  &  Bingh.  819 ;  10  Wendell,  219,  252.    This  he 
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by  that  indorsement ;  for  he  may  well  be  deemed  as  incidentally 
clothed  with  this  authority,  as  a  ineans  to  effectuate  the  dis- 
count.^    So,  an  agent,  employed  to  procure  a  bill  or  note  to  be 


must  refund  when  the  title  fails,  or  be  accessory  to  what  seems  fraudulent  1  J. 
J.  Marsh.  292.  Another  circumstance  in  support  of  the  intent  of  the  parties  to 
the  power  of  attorney  to  make  it  broad  enougli  to*  cover  warranties,  is  their  posi- 
tion or  situation  as  disclosed  in  the  instrument  itself.  Solly  t;.  Forbes,  4  Moore, 
448.  Le  Roy  resided  in  New  York,  and  Starr  was  to  act  as  attorney  in  buying 
and  selling  lands  in  the  *  Western  States  and  Territories,'  and  this  very  sale  was 
as  remote  as  Milwaukie,  in  Wisconsin.  For  aught  which  appears,  Le  Roy, 
Beanl,  and  Starr,  were  all  strangers  there,  and  the  true  title  to  the  soil  little 
known  to  them,  and  hence  they  would  expect  to  be  required  to  give  warranties 
when  selling,  and  would  be  likely  to  demand  them  when  buying.  The  usages  of 
this  country  are  believed,  also,  to  be  very  uniform  to  insert  covenants  in  deeds. 
In  the  case  of  The  Lessee  of  Clarke  v.  Courtney,  5  Peters,  349,  Justice  Story 
says :  *  This  is  the  common  course  of  conveyances ; '  and  that  in  them  *  covenants 
of  title  are  usually  inserted.'  See  also,  6  Hill,  338.  Now,  if  in  this  p<iiver  of 
attomey  no  expression  had  been  employed  beyond  giving  an  authority  to  sell 
and  convey  this  land,  saying  nothing  more  extensive  or  more  restrictive,  there 
are  cases  which  strongly  sustain  the  doctrine,  that,  from  usa^  as  well  as  other- 
wise, a  warranty  by  the  agent  was  proper,  and  would  be  binaing  on  the  princi- 
pal. It  is  true,  that  some  of  these  cases  relate  to  personal  estate,  and  some  per- 
haps should  be  confined  to  agents  who  have  been  long  employed  in  a  particular 
business,  and  derive  their  authority  by  parol,  no  less  than  by  usage ;  and  conse- 
quendy  may  not  be  decisive  by  analogy  to  the  present  case.  8  D.  and  £.  757  ; 
Helyear  v.  Ilawke,  5  £sp.  Ca.  72,  note  ;  Pickering  v.  Busk,  15  East,  45  ;  2  Camp. 
N.  P.  555;  6  Hill,  338 ;  4  D.  and  £.  177.  So  of  some  cases  which  relate  to  the 
quality  and  not  the  title  of  the  property.  Andrews  v,  Kneelaud,  6  Cowen,  354  ; 
The  Monte  Allegre,  9  Wheat.  648 ;  6  Hill,  338.  But  where  a  power  to  sell  or 
convey  is  given  in  writing,  and  not  aided,  as  here,  by  language  conferring  a  wide 
discretion,  it  still  must  be  construed  as  intending  to  confer  all  the  usual  means, 
or  sanction  the  usual  manner  of  performing  what  is  intrusted  to  the  agent.  10 
Wendell,  218;  Howard  r.  Baillie,  2  H.  Bl.  618;  Story  on  Agency,  p.  58;  Daw- 
son V.  Lawly,  6  Esp.  Ca.  65  ;  Ekins  v.  Maclish,  Ambler,  186  ;  Salk.  283  ;*'Jeffrey 
V.  Bigelow,  13  Wendell,  521  ;  6  Cowen,  359.  Nor  is  the  power  confined  merely 
to  *  usual  modes  and  means,'  but,  whether  the  agency  be  special  or  general,  the 
attorney  may  use  appropriate  modes  and  reasonable  modes ;  such  are  considered 
within  the  scope  of  his  authority.  6  Hill,  838 ;  2  Pick.  845 ;  Bell  on  Com.  L. 
410  ;  2  Kent's  Comm.  618 ;  Vanada  v.  Hopkins,  1  J.  J.  Marsh.  287  ;  Sandford  v. 
Handy,  23  Wendell,  268.  We  have  already  shown,  that,  under  all  the  circum- 
stances, a  covenant  or  warranty  here  was  not  only  usual,  but  appropriate  and 
reasonable."  ] 

1  Fenn  v.  Harrison,  4  T.  R.  177;  Nickson  v.  Brohan,  10  Mod.  109;  Hicks  v. 
Hankin,  4  Esp.  R.  116;  Paley  on  Agency,  by  Lloyd,  209,  210,  (3d  edit,);  Mer- 
chants* Bank  v.  Central  Bank,  1  Kelly,  418. 
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discounted  for  his  principal,  may,  if  it  be  necessary  or  proper  to 
accomplish  the  end,  indorse  the  same  in  his  own  name,  although 
not  indorsed  by  his  principal ;  and  in  such  a  case  he  will  be  en- 
titled to  be  indemnified  by  his  employer.^  [But  an  agent  au- 
thorized to  draw  and  indorse  bills  in  the  name  of  his .  principal^ 
has  no  power  to  draw  or  indorse  a  bill  in  his  own  name,  or  in 
the  joint  name  of  himself  and  his  principal.^]  So,  a  servant,  in- 
trusted to  sell  a  horse,  is  clothed  by  implication  (unless  ex- 
pressly forbidden)  to  make  a  warranty  on  the  sale.^  [But  this 
has  been  said  to  apply  only  to  a  servant  of  a  professed  horse 
dealer.*]  So,  an  agent  or  ^broker,  having  power  to  sell  goods 
without  any  express  restriction  as  to  the  mode,  may  sell  by  sam- 
ple or  with  warranty.^ 

§  60.  And  not  only  are  the  means  necessary  and  proper  for  the 
accomplishment  of  the  end  included  in  the  authority,  but  also  all 
the  various  means  which  are  justified  or  allowed  by  the  usages 
of  trade.^     Thus,  if  an  agent  is  authorized  to  sell  goods,  this  will 

I  Ex  parte  Robinson,  1  Buck,  R.  113 ;  Bayley  on  Bills,  (5th  edit)  ch.  2,  §  7. 
3  Stainback  v.  Read,  11  Grattan,  281. 

3  Post,  §  132.  Fenn  v.  Harrison,  3  T.  R.  757;  Helyer  v,  Hawke,  5  Esp.  R. 
72 ;  S  .Chitty,  Comm.  and  Manuf.  200,  201 ;  Alexander  v.  Gibson,  2  Camp.  R. 
555 ;  Paley  on  Agency,  by  Lloyd,  209,  210,  (8d  edit.) ;  1  Bell,  Comm.  387,  art. 
412,  (4th  edit) ;  Id.  p.  477  to  479,  (5th  edit)  ;  Nelson  w.  Cowing,  6  Hill,  836; 
Hunter  v.  Jameson,  6  Iredell,  252;  Woodford  v.  McClenahan,  4  Gilman,  85; 
Skinner  v.  Gunn,  9  Porter,  805 ;  Bradford  v.  Bush,  10  Ala.  386  ;  Cocke  v, 
Campbell,  13  Ala.  286 ;  Ezell  v,  Franklin,  2  Sneed,  286 ;  Franklin  v,  Ezell,  1 
Sneed,  497.  But  see  Seignor&  Walmer*s  case,  Godbolt's  R.  360;  Post,  §  421, 
note.  Whether  a  power  to  sell  land  includes  an  authority  to  convey  it  with  cov- 
enants of  general  warranty,  is  a  point  upon  which  there  are  contradictory  de- 
cisions. In  Yanada  v.  Hopkins,  (1  J.  J.  Marsh.  R.  293,)  the  Court  of  Appeals 
of  Kentucky  held  the  affirmative.  See  also  Peters  v.  Farnsworth,  15  Vermont, 
155 ;  Taggart  v.  Stanberry,  2  McLean,  548  ;  Le  Roy  v.  Beard,  8  How.  441.  In 
Nixon  r.  Hyserott,  (5  John.  R.  58,)  the  Supreme  Court  of  Ifew  York  decided 
in  the  negative.  The  same  Court  in  Gibson  t;.  Colt,  (7  John.  R.  390,)  held, 
that  a  power  to  sell  does  not  include  a  power  to  warrant  the  title ;  and  that  a 
master  of  a  ship,  authorized  to  sell  the  ship,  had  no  authority  to  represent  that 
she  was  a  registered  ship.     [This  last  case  was  overruled  in  6  Hill,  336.] 

4  See  Coleman  v.  Riches,  29  £ng.  Lay  &  Eq.  R.  326. 

5  Andrews  v.  Kneeland,  6  Cowen,  R.  354.  But  see  Nixon  v,  Hyserott,  5 
John.  R.  58 ;  Gibson  v.  Colt,  7  John.  R.  390. 

•  Ekins  ».  Macklish,  Ambler,  R.  184-186 ;  Paley  on  Agency,  by  Lloyd,  (3d 
edit.)  198,  note;  1  Livermore  on  Agency,  103,  104,  (edit  1818);  Post,  §§  77, 
98, 101-106. 
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be  construed  to  authorize  the  sale  to  ie  made  upon  credit,  as 
well  as  for  cash,  if  this  course  is  justified  by  the  usages  of  trade, 
and  the  credit  is  not  beyond  the  usual  period ;  for  it  is  presumed, 
that  the  principal  intends  to  clothe  his  agent  with  the  power  of 
resorting  to  all  the  customary  means  to  accomplish  the  sale,  un- 
less he  expressly  restricts  him.^  In  other  words,  he  is  presumed 
to  authorize  him  to  sell  in  the  usual  manner,  and  only  in  the 
usual  manner,  in  which  goods  or  things  of  that  sort  are  sold.^ 
[Thus,  a  general  selling  agent  has  no  implied  authority  to  bind 
his  principals  by  a  warranty  that  flour  sold  by  him  on  their  ac- 
count will  keep  sweet  during  a  sea  voyage,  in  the  absence  of 
any  usage  of  business  to  that  effect.^] 


*  Anon.  12  Mod.  K.  514;  Scott  v.  Surman,  Willes,  R.  407;  Houghton  r.  Mat- 
thews, 3  Bos.  &  Pull.  489 ;  Newsome  v.  Thornton,  6  East,  17 ;  Paley  on  Agency, 
by  Lloyd,  26,  198,  212-214,  (3d  edit);  2  Kent,  Comm.  Lect.  41,  pp.  622,  628, 
(4th  edit.)  ;  McKinstry  v.  Pearsall,  3  John.  K.  319 ;  Van  Allen  r.  Van4erpool, 
6  John.  K  69 ;  Goodenow  i;.  Tyler,  7  Mass.  R.  36 ;  Clark  v.  Van  Northwick, 

1  Pick.  343 ;  Laussatt  r.  Lippincott,  6  Serg.  &  Rawl.  386 ;  Gerbier  v,  Emery, 

2  Wash.  Cir.  R.  413;  Post,  §§  108,  226;  Greeley  v.  Bartlett,  1  Greenl.  R.  172; 
Forrcstier  v.  Boardtnan,  1  Story,  R.  43. 

8  Wiltshire  v.  Sims,  1  Camp.  R.  258 ;  James  v.  McCredie,  1  Bay,  294  ;  Delafield 
V.  Illinois,  26  Wend.  223;  Ives  v.  Davenport,  3  Hill,  374;  2  Kent,  Comm.  Lect. 
41,  pp.  622,  623,  (4th  edit.);  3  Chitty  on  Comm.  and  Manuf.  205;  Laussatt  r. 
Lippincott,  6  Serg.  &  R.  386;  Post,  §  110;  Fisk  v.  Offit,  15  Martin,  R.  555; 
Reano  v.  Magee,  11  Martin  R.  687. 

[3  Upton  i;.  Suffolk  County  Mills,  11  Cush.  586.  Metcalf,  J.,  there  said :  "  The 
single  question  which  we  have  examined  is,  what  is  the  extent  of  the  implied 
authority  of  a  general  selling  agent?  The  answer  is,  it  is  the  same  as  that  of 
other  general  agents.  And  it  is  an  elementary  principle  that  an  agent,  employed 
generally  to  do  any  act,  is  authorized  to  do  it  only  in  the  usual  way  of  business. 
Smith's  Merc.  Law  (Am.  ed.  1847),  105,  (5th  ed.)  129;  Woolrich  on  Com.  & 
Merc.  Law,  319;  Jones  v.  Warner,  11  Conn.  48.  A  general  agent  is  not,  by 
virtue  of  his  commission,  permitted  to  depart  from  the  usual  manner  of  effecting 
what  he  is  employed  to  effect.  3  Chit  Law  of  Com.  &  Man.  199.  When  one 
authorizes  another  to  sell  goods,  he  is  presumed  to  authorize  him  to  sell  in  the 
usual  manner,  and  only  in  the  usual  manner,  in  which  goods  or  things  of  that 
sort  are  sold.  Storj'  on  Agency,  §  60.  See  also  Shaw  v.  Stone,  1  Cush.  228. 
The  usage  of  the  business  in  which  a  general  agent  is  employed  furnishes  the 
rule  by  which  his  authority  is  measured.  Hence,  a  general  selling  agent  has 
authority  to  sell  on  credit,  and  to  warrant  the  soundness  of  the  article  sold, 
when  such  is  the  usage.  Goodenow  r.  Tyler,  7  Mass.  36;  Alexander  v.  Gib- 
son, 2  Camp.  555;  Nelson  v.  Cowing,  6  Hill,  336;  2  Kent,  Comm.  (6th  ed.) 
622;  Russell  on  Factors,  58;  Smith  on  Master  &  Servant,  128,  129.  But 
as  stocks  and  goods  sent  to  auction  are  not  usually  sold  on  credit,  a  stock 
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§  61.  The  same  doctrine  is  recognized  in  the  civil  law ;  for  by 
that  law  agents  might  do  whatsoever  is  comprehended  within 
their  letter  of  procuration  and  the  intentions  of  the  principal, 
dedacible  therefrom,  and  whatever  naturally  follows  from  the 
authority  given  to  them,  or  is  necessary  for  the  execution  of  it.^ 
And  this,  especially,  was  deemed  to  belong  to  a  Procurator,  hav-* 
ing  what  was  called  a  liberal  administration.  Procurator^  cut  genr 
eraliier  libera  administratio  rerum  commissa  est^  potest  ezigercj 
aliudpro  alio  penntUare?  Thus,  an  agent  appointed  to  demand 
personal  property,  might  institute  an  action  therefor.  Ad  rem 
mobilem  petendam  datus  Procurator,  ad  exhibendam  recte  aget? 
Domat  has  expounded  the  true  doctrine  of  the  civil  law  in  ex- 
pressive, but  at  the  same  time,  in  exact  terms.  "  If,"  says  he, 
"  the  order  or  power  given  marks  precisely  what  is  to  be  done, 
he,  who  accepts  and  executes  it,  ought  to  keep  close  to  what  is 
pre8Ci}|>ed  in  it.  And  if  the  order  or  power  be  indefinite,  he 
may  set  such  bounds  to  it,  or  give  to  it  such  extent,  as  may 
reasonably  be  presumed  to  be  agreeable  to  the  intention  of  the 
person,  who  makes  the  order,  or  bestows  the  power;  whether 
it  be  with  regard  to  the  thing  itself,  which  is  to  be  done,  or  the 
way  of  doing  it."  *  Igitur  commodissime  iUa  forma  in  mandatis 
servanda  est,  ut  quotiens  cerium  mandatum  sit,  recedi  aformd  non 
debeat;  at  quotiens  incertum  velplurium  causarum,  tunc  licet  aliis 
prcBStationibus  exsoluta  sit  causa  mandati,  quam  quce  ipso  mandato 
ineranty  si  tamen  hoc  mandatori  expedierit,  mandati  erit  actio.^ 

broker  or  auctioneer  has  no  authority  so  to  sell  them,  unless  he  has  the  owner's 
express  direction  or  consent  Wiltshire  v,  Sims,  1  Camp.  258 ;  3  Chit.  Law  of 
Ccmh.  &  Man.  205 ;  1  Bell,  Comm.  388.  And  it  was  said  by  Mr.  Justice  Thompson, 
(9  Wheat  647,)  that  auctioneers  have  only  authority  to  sell,  and  are  not  to  war- 
rant unl&s  specially  instructed  so  to  do. 

As  there  is  no  evidence  nor  suggestion  of  a  usage  to  sell  flour  with  the  hazard- 
oos  warranty  that  it  shall  keep  sweet  during  a  sea  voyage,  in  which  it  must  twice 
crofls  the  equator,  we  deem  it  quite  clear  that  nothing  short  of  an  express  author- 
ity, conferred  on  the  agent  by  the  defendants,  would  empower  him  to  bind  them  by 
such  a  warranty.  See  Cox  v.  Midland  Counties  Railway  Company,  3  Welsh. 
Hnrist  &  Gord.  278.] 

1  Domat,  B.  1,  tit  16,  §  8,  art  10,  by  Strahan. 

«  Dig.  Lib.  8,  tit  8, 1.  58  ;  Pothier,  Pand.  Lib.  8,  tit  8,  n.  8. 

3  Dig.  Lib.  8,  tit.  8, 1.  56,  57 ;  Pothier,  Pand.  Lib.  3,  tit  8,  n.  29. 

4  1  Domat,  B.  1,  tit  15,  §  8,  art  8,  by  Strahan. 

•  D^.  Lib.  17,  tit  1, 1.  46 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  45. 
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§  62.  On  the  other  hand,  language,  however  general  in  its 
form,  when  used  in  connection  with  a  particular  subject-matter, 
will  be  presumed  (as  we  have  already  seen  ^)  to  be  used  in  sub- 
ordination to  that  matter;  and  therefore  it  is  to  be  construed 
and  limited  accordingly.  And  it  will  make  no  difference  in  the 
•  construction,  that  this  general  language  is  found  in  very  formal 
instruments,  such  as  a  letter  of  attorney.  Thus,  where  a  power 
of  attorney  authorized  an  agent  '<  to  ask,  demand,  and  receive 
from  the  East  India  Company,  or  whom  it  should,  or  might 
concern,  all  money  that  might  become  due  to  the  principal,  on 
any  account  whatsoever,  and  to  transact  all  business,"  ^  and,  on 
non-payment,  to  use  all  lawful  means  for  the  recovery,  and,  on 
payment,  to  give  proper  receipts  and  discharges,  with  power  to 
appoint  substitutes,  and  giving  his  (the  principal's)  full  power 
and  authority  in  the  premises,  with  the  usual  clause  of  ratifica- 
tion ;  it  was  held,  that  the  words  "  to  transact  all  business,"  did 
not  authorize  the  agent  to  indorse  an  East  India  bill,  received 
under  the  letter  of  attorney  in  the  name  of  the  principal,  and  to 
procure  a  discount  thereon,  on  such  indorsement ;  for  the  words 
'<  all  business "  must  be  construed  to  be  limited  to  all  business 
necessary  for  the  receipt  of  the  money. 

§  63.  So,  a  letter  of  attorney  to  receive  from  the  Commission- 
ers of  the  Navy,  or  whom  it  may  concern,  all  salary,  wages,  &c., 
and  all  other  money  due  to  the  principal,  with  a  general  power 
to  receive  all  demands  from  all  other  persons,  to  appoint  substi- 
tutes, and  to  make  due  acquittances  and  discharges,  has  been 
held  not  to  authorize  the  agent  to  negotiate  any  bills  received  in 
payment,  or  to  indorse  them  in  his  own  name,  even  although 
there  was  evidence  of  a  usage  among  agents  of  the  like  sort  to 
negotiate  such  bills ;  for  the  authority  conferred  did  not  include 
any  such  power  of  negotiation ;  and  parol  evidence  is  not  ad- 
missible to  control  or  enlarge  the  language  of  a  written  instru- 
ment* 


1  Ante,  §  21. 

s  Hay  V.  Goldsmidt,  cited  1  Taunt.  B.  849,  850 ;  Murray  v.  East  India  Co.  5  B. 
&  Aid.  204,  210,  211 ;  Esdaile  v.  La  Nanze,  1  Y.  &  Coll.  894. 

3  Hogg  Snaith,  1  Taunt  847 ;  Murray  v.  East  India  Company,  5  Bam.  &  Aid. 
204,  210,  211.  See  Ekins  v.  Macklish,  Ambler,  R.  184,  185.  It  is  said  by  Mr. 
Lloyd,  in  his  notes  to  Faley  on  Agency,  (8d  edit)  p.  198,  that  ^the  construction 


C0.  yi.]  NATURB  AND  BXTBITT  OF  AUTH0RIT7.  78 

§  63  o.  So,  a  letter  of  attorney  empowering  an  agent  to  nego- 
tiate, compromisei  adjust,  determine,  settle,  and  arrange  all  dif- 
ferencea  and  disputes  between  the  principal  and  all  persons 
whatever,  and  to  execute  and  sign  in  the  name  of  the  principal 
any  release,  covenant,  or  conveyance  of  any  part  of  the  principal's 
estate,  and  to  give  and  receive  discharges,  receipts,  &c.,  has  been 
held  not  to  authorize  the  agent  to  confess  a  judgment  in  the 
name  of  the  prindpaL^  [So  a  letter  of  attorney  authorizing  an 
agent  to  <'  collect  a  debt,"  does  not  empower  him  to  give  a  dis- 
diarge  upon  receipt  of  the  debtor's  note.^  Nor  can  an  agent 
authorized  to  settle  a  daim  against  a  carrier  for  the  loss  of  goods 
give  a  discharge  without  receiving  any  consideration.^] 

§  64.  So,  a  letter  of  attorney  given  by  an  executrix,  authoriz- 
ing an  agent  to  receive  all  sums  of  money  due  to  the  testator, 
or  to  her  as  executrix,  to  adjust  all  accounts  and  differences,  to 
submit  the  same  to  arbitration,  to  execute  assignments,  receipts, 
and  releases,  to  pay  all  debts  due  by  her  as  executrix,  in  due 
course  of  law,  and  generally  to  do  all  acts  for  receiving  debts, 
and  discharging  the  powers  given  by  the  letter  of  attorney,  with 
full  power  <<  to  do  and  act  touching  and  concerning  all  or  any  of 
the  premises,  as  effectually  to  all  intents,  constructions,  and  pur- 
poses whatsoever,  as  she  as  executrix  could,"  has  been  held  not 
to  authorize  the  agent  to  accept  bills  of  exchange  to  charge  her 
in  her  own  right  for  debts  of  the  testator> 

§  65.  So,  a  power  of  attorney  to  secure,  demand,  and  sue  for 
'     '  '        'I      ■  ■  11         ■        .  .  i 

of  a  written  iDstrament,  whether  mercantile  or  otherwiae,  is  for  the  court,  and  not 
for  the  jury.  The  court,  however,  may,  where  the  construction  is  doubtful,  re- 
eeiye  evidence  in  aid  of  its  judgment."  Lord  Hardwicke,  in  Ekins  v.  Maclish, 
Ambler,  R.  184, 185,)  thought  that  the  evidence  of  the  custom  among  merchants 
was  admissible,  to  expliun  a  letter,  at  least,  if  it  could  not  be  well  otherwise  un- 
derstood, in  courts  of  equity,  even  if  not  admissible  in  courts  of  law.  See  also 
Mechanics'  Bank  v.  Bank  of  Columbia,  5  Wheat  R.  326 ;  Morrell  o.  Frith,  I 
Mees.  &  Weku  402 ;  Keilson  v.  Harford,  8  Mees.  §  Wels.  806,  828 ;  Kean  o. 
Davis,  Spencer,  R.  426. 

^  Lagow  V.  Patterson,  1  BUckford,  252. 

s  Coming  v.  Strong,  1  Carter,  829 ;  Kirk  v.  Hyatt,  2  Carter,  822 ;  Ward  o. 
Evans,  2  Ld.  Raym.  928 ;  Sykes  v.  Giles,  5  Mees.  k  Wels.  645 ;  Miller  t;.  £d- 
monston,  8  BUckford,  291. 

3  Patterson  v.  Moore,  85  Penn.  St  R.  69. 

4  Gardner  v.  Baillie,  6  T.  R.  591.  But  see  Howard  v.  Bailie,  2  H.  Bl.  628, 
which  seems  contra. 

AOKVCT.  7 
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all  sums  of  money  then  due,  or  thereafter  to  become  due  to  the 
principal  in  certain  countries,  and  to  discharge  and  compound 
the  same,  to  execute  deeds  of  land  then,  or  thereafter,  owned  by 
the  principal,  in  a  particular  State,  ''  and  to  accomplish,  at  his 
discretion,  a  complete  adjustment  of  all  the  concerns  of  the  prin- 
cipal, in  the  State  of  New  York,  and  to  do  any  and  every  act  in 
his  name,  which  he  would  do  in  person,"  has  been  held  not  to 
authorize  the  agent  to  give  a  promissory  note  in  the  name  of  the 
principal,  upon  the  ground,  that  making  an  adjustment  of  his 
concerns  did  not  include  any  incidental  authority  to  give  the 
note,  for  the  authority,  notwithstanding  these  general  words,  was 
to  be  construed  to  be  limited  to  the  business  referred  to  in  the 
preceding  clauses,  and  not  include  a  general  authority  to  adjust 
all  the  other  concerns  of  the  principal.^ 

§  66.  So,  a  letter  of  attorney,  given  to  certain  persons,  jointly 
and  severally,  to  sue  for  and  get  in  moneys  and  goods,  to  take 
proceedings  and  bring  actions,  to  enforce  payment  of  moneys 
due,  to  defend  actions,  settle  accounts,  submit  disputes  to  arbi- 
tration, sign  receipts  for  money,  accept  compositions,  "  indorse, 
negotiate,  and  discount,  or  acquit  and  discharge  bills  of  exchange, 
promissory  notes,  or  other  negotiable  securities,  which  were  or 
should  be  payable  to  the  principal,  and  should  need  and  require 
his  indorsement ; "  to  sell  his  ships,  execute  bills  of  sale,  hire  on 
freight,  effect  insurances,  '<  buy,  sell,  barter,  exchange,  and  import 
all  goods,  wares,  and  merchandise  ;  and  to  trade  and  deal  in  the 
same,  in  such  manner  as  should  be  deemed  most  for  his  interest ; 
and  generally  to  make,  do,  execute,  transact,  perform,  and  accom- 
plish all  and  singular  such  further,  and  other  acts,  deeds,  matters, 
and  things,  as  should  be  requisite,  expedient,  and  advisable  to  be 
done  in  and  about  the  premises,  and  all  other  his  affairs  and  con- 
cerns, as  he  might  or  could  do,  if  personally  acting  therein ; "  has 
been  held  not  to  authorize  the  agent  to  accept  a  bill  in  the  name 
of  the  principal ;  espocially  if  drawn  in  relation  to  concerns  in 
which  he  had  a  partnership  interest  only.     The  language  of  the 

1  Roflsiter  v.  Eoesiter,  8  Wend.  R.  494.  This  case  certainly  stands  upon  very 
mce  principles  of  construction ;  for  giving  the  note  might  be  the  only  effectual 
means  of  adjusting  the  principal's  concerns  if  the  power  was  applicable  to  all  the 
principal's  concerns  in  the  State  of  New  York,  instead  of  being  limited  to  the 
preceding  special  authorizations.  See  Taylor  v,  Robinson,  14  CaL  899 ;  Hefier- 
man  v.  Adams,  7  Watts,  716 ;  Wood  v.  McCain,  7  Ala.  800. 
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instramenti  although  general,  was  thought  rather  to  import  a 
power  to  take  for  the  defendant,  than  to  bind  him ;  and  the  acts 
were  to  be  done  for  the  defendant  singly.  An  express  power 
was  given  to  indorse,  but  none  to  accept  bills ;  so  that  if  any  in« 
ference  was  to  be  drawn  from  the  omission,  it  was  an  inference 
against,  and  not  in  favor  of,  any  intention  to  confer  the  latter. 
Such  instruments  do  not  give  general  powers,  speaking  at  large ; 
but  only  where  they  are  necessary  to  carry  the  purposes  of  the 
special  powers  into  effect.^ 

§  67.  For  the  same  reason,  a  power  of  attorney  by  a  principal 
to  another  person  '<  for  him,  and  on  his  behalf,  to  pay  and  accept 
such  bill  or  bills  of  exchange  as  should  be  drawn  or  charged  on 
bim  by  his  agents  or  correspondents,  as  occasion  should  require  ; 
and  generally  to  do,  negotiate,  and  transact  the  affairs  and  busi- 
ness of  him  (the  principal)  during  his  absence,  as  fully  and  effec- 
tually as  if  he  were  present  and  acting  therein,"  has  been  held 
not  to  authorize  the  agent  to  accept  bills  drawn  on  him  upon 
account  of  a  partnership,  in  which  the  principal  was  a  partner ; 
but  only  to  accept  bills  drawn  on  him  upon  his  individual  ac- 
count. The  language  of  the  instrument  conferred  an  authority 
to.  accept  bills  for  the  principal,  and  on  his  behalf.  No  such 
power  was  requisite,  as  to  partnership  transactions ;  for  the  other 
partners  might  bind  the  firm  by  their  acceptance ;  and,  therefore, 
the  words  of  the  instrument  might  well  be  confined  to  their 
obvious  meaning,  namely,  an  authority  to  accept  in  those  cases 
where  it  was  right  for  the  principal  to  accept  in  his  individual 
capacity.* 


1  Atwood  V.  Mannings,  7  Barn.  &  Cressw.  278. 

S  Atwood  t;.  Munnings,  7  Barn.  &  Cressw.  278,  283,  284.  The  authority  con- 
ferred by  written  instruments  of  Agency  of  this  sort,  is  to  be  carefully  distin- 
guished from  a  class  of  cases  closely  resembling  them,  that  is,  powers  of  appoint- 
ment created  by  deeds,  or  last  wills.  In  this  class  of  cases,  courts  of  equity  have 
indulged  themselves  in  a  very  liberal  interpretation  of  the  words,  and  have  held 
many  executions  of  such  powers  valid  which  would,  perhaps,  scarcely  be  allowed 
in  the  constmction  of  letters  of  attorney.  Thus,  a  power  to  appoint  land  has  been 
held  to  include  a  power  to  charge  it  with  a  sum  of  money  for  the  same  objects  as 
the  appointment  Roberts  v,  Dixall,  2  Eq.  Cas.  Abridg.  668 ;  Thway tea  v,  Dye^ 
2  Vem.  80.  So  a  power  to  charge  has  been  held  to  authorize  a  sale,  and  appoint- 
ing the  money  to  the  objects  of  the  charge.  Long  v.  Long,  5  Yes.  445 ;  Ken- 
worthy  V.  Bate,  6  Yes.  793.    So  a  power  to  raise  money  out  of  an  estate,  has  been 


76  AaENOT.  [oh.  VI. 

§  68.  Indeed,  formal  instruments  of  this  sort  are  ordinarily 
subjected  to  a  strict  interpretation,  and  the  authority  is  never 
extended  beyond  that,  which  is  given  in  terms,  or  vsrhich  is  neces^ 
sary  and  proper  for  carrying  the  authority  so  given  into  full 
effect.^  Thus,  a  power  of  attorney  to  sell,  assign,  and  transfer 
stock,  will  not  include  a  power  to  pledge  it  for  the  agent's  own 
debt^  So,  a  power  of  attorney,  given  by  a  mill  company  to  their 
agent  to  manufacture  logs  into  lumber  at  their  mills,  and  trans- 
port them  to  market,  and  sell  and  dispose  thereof  for  the  com- 
pany's benefit,  will  not  authorize  the  agent,  without  the  knowl- 
edge of  the  directors  of  the  company,  to  deliver  over  the  lum- 
ber at  the  company's  mills  in  payment  of  securities  given  by  the 
agent,  on  behalf  of  the  company,  in  the  course  of  his  agency.^ 
So,  a  power  to  bargain  and  sell  land  will  not  include  an  authority 
[to  mortgage  the  same,^  nor]  to  grant  a  license  to  the  purchaser, 
previous  to  a  conveyance,  to  enter  and  cut  timber  on  the  land, 
although  done  bond  fide  with  a  view  to  effect  the  sale.^ 

§  69.  In  written  instruments  also  of  a  less  formal  character,  the 
like  rule  of  interpretation  generally  prevails ;  and  they  are  never 
interpreted  to  authorize  acts  not  obviously  within  the  scope  of 
the  particular  matter  to  which  they  refer.  Thus,  where,  upon 
the  dissolution  of  a  partnership,  notice  was  published  by  the 
partners,  that  all  demands  upon  the  firm  would  be  paid  by  a  par- 
ticular partner,  ''  who  is  empowered  to  receive  and  discbarge  all 


I 


held  to  authorize  a  sale  thereof.  Bateman  v,  Bateman,  1  Atk.  421 ;  2  Storj,  £q. 
Jurisp.  §§  1063,  1064.  So  a  power  to  pay  debts  out  of  rents  and  profits,  has 
been  held  to  authorize  a  sale  or  mortgage  of  the  estate.  Bootle  v.  Blundelly 
1  Meriv.  193,  232 ;  2  Story,  £q.  Jurisp.  §§  1064,  1064  a.  In  Williams  t;.  Wood- 
ward, 2  Wend.  R.  487,  it  was  held  that  a  power  of  attorney  to  sell  an  estate  in- 
cluded a  power  to  make  a  lease  for  life,  which  was  a  lesser  estate.  And  the  court 
greatly  relied  on  cases  arising  under  powers  of  appointment  It  may,  however, 
deserve  consideration,  whether  the  analogy  can  be  safely  relied  on.  See  Hub- 
bard V.  Elmer,  7  Wend.  R.  446. 

1  Atwood  V.  Munnings,  7  Bam.  &  Cressw.  278,  288,  284 ;  Paley  on  Agency, 
by  Lloyd,  (8d  edit.)  192;  Ducarrey  v.  Gill,  1  Mood.  &  Malk.  450;  Withington 
V.  Herring,  6  Bing.  R.  442;  Wood  r.  Goodridge,  6  Gush.  117. 

2  De  Bouchout  v.  Goldsmid,  5  Ves.  jr.  211 ;  Post,  §  78. 

3  Lombard  i\  Winslow,  1  Kerr,  (New  Bruns.)  Rep.  327.  And  see  Hazeltine 
t;.  Miller,  44  Maine,  177. 

4  Wood  t;.  Goodridge,  6  Gush*.  117. 

&  Hubbard  &  Ekner,  7  Wend.  R.  446. 
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debts  due  to  the  said  copartnership ;  it  was  held,  that  this  did 
not  authorize  the  partner,  after  the  dissolution,  to  indorse  a  bill 
of  exchange  in  the  name  of  the  firm,  although  drawn  by  him  in 
that  name,  and  accepted  by  a  debtor  to  the  firm.^  So,  the  resi- 
dent agent  of  a  mining  company,  who  is  appointed  by  the  direc- 
tors to  manage  the  mine,  has  not  in  virtue  of  such  an  agency,  an 
implied  authority  from  the  shareholders  to  borrow  money  upon 
their  credit  in  order  to  pay  the  arrearages  of  wages  due  to  the 
laborers,  however  urgent  the  necessity  may  be,  in  order  to  avoid 
a  distress  upon  the  materials  of  the  mine  therefor.^     [So  also, 


1  Kilgour  V.  Finljrsonn  H.  Bl.  156 ;  Paley  on  Agency,  by  Lloyd,  192. 

S  Hawtyne  v.  Bourne,  7  Mees.  &  Wels.  595.  Mr.  Baron  Parke,  in  delivering 
his  opiDion  on  the  ease,  said:  ^This  is  an  action  brought  by  the  plaintiffs,  who 
are  bankers,  to  recover  from  the  defendant,  as  one  of  the  proprietors  of  the  Tre- 
wolves  Mine,  (a  mine  carried  on  in  the  ordinary  way,)  the  balance  of  a  sum  of 
£400,  advanced  by  them  to  the  agent  appointed  by  the  company  of  proprietors 
for  the  management  of  the  mine.  Now,  the  extent  of  the  authority  conferred 
upon  the  agent  by  his  appointment  was  this  only,  —  that  he  should  conduct  and 
carry  on  the  affairs  of  the  mine  in  the  usual  manner.  There  is  no  proof  of  ex- 
press authority  to  borrow  money  from  bankers  for  that  purpose,  or  that  it  was 
necessary  in  the  ordinary  course  of  the  undertaking ;  and  certainly  no  such  au- 
thority could  be  assumed.  There  are  two  grounds,  on  which  it  b  said  the  de- 
fendant may  be  made  responsible ;  first,  on  that  of  a  special  authority  given  to 
the  agent  to  borrow  money ;  and,  secondly,  on  the  assumed  principle,  that  every 
owner,  who  appoints  an  agent  for  the  management  of  his  property,  must  be  taken 
to  have  given  him  authority  to  borrow  money  in  cases  of  absolute  necessity. 
There  certainly  was,  in  the  present  case,  some  evidence,  from  which  a  jury  might 
have  inferred  that  a  power  to  borrow  money,  for  the  purposes  of  the  mine,  had 
been  expressly  given  to  the  agent ;  but  that  evidence  does  not  appear  to  have 
been  left  to  the  jury,  and  therefore  the  verdict  cannot  be  supported  on  the  first 
ground.  Then,  as  to  the  second  ground,  it  appears  that  the  learned  Judge  told 
the  jury,  that  they  might  infer  an  authority  in  the  agent,  not  only  to  conduct  the 
general  business  of  the  mine,  but  also,  in  cases  of  necessity,  to  raise  money  for 
that  purpose.  I  am  not  aware,  that  any  authority  is  to  be  found  in  our  law  to 
support  this  proposition.  No  such  power  exists,  except  in  the  cases  alluded  to  in 
the  ai^nment,  of  the  Piaster  of  a  ship,  and  of  the  acceptor  of  a  bill  of  exchange 
for  the  honor  of  the  drawer.  The  latter  derives  its  existence  from  the  law  of 
merchants;  and  in  the  former  case  the  law,  which  generally  provides  for  ordin- 
ary events,  and  not  for  cases  which  are  of  a  rare  occurrence,  considers,  how  likely 
and  frequent  are  accidents  at  sea,  when  it  may  be  necessary,  in  order  to  have  the 
vessel  repaired,  or  to  provide  the  means  of  continuing  the  voyage,  to  pledge  the 
credit  of  her  owners ;  and  therefore  it  is,  that  the  law  invests  the  master  with 
power  to  raise  money,  and,  by  an  instrument  of  hypothecation,  to  pledge  the  ship 
itself  if  neceHary.    If  that  case  be  analogous  to  this,  it  follows,  that  the  agent  had 
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the  station-master  and  the  other  servants  of  a  railway  company 
cannot,  without  express  authority,  bind  the  company  by  con- 
tracts for  surgical  attendance  upon  injured  passengers.^  And  an 
agent  who  is  specially  authorized  to  obtain  surgical  aid  for  a 
passenger  injured  by  the  upsetting  of  a  stage-coach,  is  not  thereby 
empowered  to  employ  a  physician  to  attend  to  one  who  acted  as 
coachman  without  the  knowledge  of  the  company,  and  who  was 
injured  by  the  same  accident.^]  So,  an  agent,  who  is  authorized 
to  draw  and  indorse  notes,  and  to  draw,  indorse,  and  accept  bills 
of  exchange,  can  act  under  such  authority  only  to  the  extent  of 
his  principal's  business,  and  is  not  authorized  to  draw,  indorse, 
or  accept  them  for  the  accommodation  of  ^himself^  or]  mere 
strangers.^  [So  a  general  agent  authorized  to  transact  all  the 
mercantile  business  of  his  principal,  has  not  authority  to  bind  his 
principal  as  surety  on  mercantile  paper.^] 

§  70.  Principles  very  similar  may  be  traced  back  to  the  Ro- 
man law ;  for  in  that  law,  where  the  authority  was  express  or 
special,  the  agent  was  bound  to  act  within  it ;  and  where  it  was 
of  a  more  general  nature,  still  the  agent  could  not  bind  the  prin- 
cipal beyond  the  manifest  scope  of  the  objects  to  be  accom- 
plished by  it :  Igitur  commodissime  ilia  forma  in  mandatis  ser- 
vanda estf  ut  quotiens  cerium  m^ndatum  sity  recedi  a  forma  non 
debeat.^  Diligenier fines  mandati  custodiendi  sunt;  nam  qui  ex- 
cessitj  aliud  quid  facere  videtwr?  Conditio  a/utem  prcepositionis 
servanda  est? 


power  not  only  to  borrow  money,  bat  in  the  event  of  security  being  required,  to 
mortgage  the  mine  itself.  The  authority  of  the  master  of  fk  ship  rests  upon  the 
peculiar  character  of  his  office,  and  affords  no  analogy  to  the  case  of  an  ordinary 
agent.  I  am  therefore  of  opinion,  that  the  agent  of  this  mine  had  not  the 
authority  contended  for."  Mr.  Baron  Alderson  used  language  equally  expres- 
sive. 

1  Cox  V,  Midland  Counties  Railway  Co.  8  Welsby,  Hurlstone,  &  Gordon,  268. 

3  Shrive  V,  Stephens,  12  Penn.  St  R.  258.  • 

3  Stainback  v.  Bank  of  Virginia,  11  Grattan,  269. 

«  Wallace  v.  Branch  Bank  of  Mobile,  1  Alabama  R.  666,  N.  S. ;  North  River 
Bank  v.  Aymur,  8  Hill,  N.  Y.  Rep.  262 ;  Stainer  v.  Tysen,  8  Hill,  N.  Y.  Rep. 
279 ;  Post,  §  78. 

fi  Bank  of  Hamburg  v.  Johnson,  8  Rich.  42. 

«  Dig.  Lib.  17,  tit  1,  L  46  ;  1  Domat,  B.  1,  tit  16,  §  1,  art.  8. 

7  Dig.  Lib.  17,  tit  1, 1.  6 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  41 ;  1  Domat,  B.  1, 
tit  15,  §  8,  art  8 ;  Ante,  §  48 ;  Post,  §§  87,  88, 174. 

6  Dig.  Lib.  14,  tit  8, 1.  11,  §  6 ;  Ante,  §  48. 


OH.  VI.]        NATUBB  AND  EXTENT  OF  AUTHOBITY.  79 

§  71.  The  same  principles  were  applied  to  the  interpretation 
of  words,  conferring  a  general  authority  as  to  one  thing,  or  as  to 
many  things.  Thus,  where  a  general  authority  of  simple  ad- 
ministration or  management  of  the  property  of  the  principal  was 
conferred  upon  an  agent,  it  was  held  not  to  entitle  the  agent  to 
alienate  any  property,  except  that,  which  was  of  a  perishable 
nature :  Procurator  totorum  bonorumj  cui  res  admimstr(md(B  math 
daUe  swUj  res  domini  neque  mobiles  vel  immobilesy  neque  servus 
sine  specuUi  domini  mcmdatu  alienare  potest ;  nisifructus  aut  alias 
reSy  qiue  facile  corrumpi  possunt}  So,  where  a  person  was  ap- 
pointed as  an  agent  to  superintend  a  farm,  he  was  held  to  pos- 
sess no  power  to  sell  it,  or  the  things  belonging  to  it :  Procura^ 
iorem  vel  actorem  prcedii^  si  non  specialiter  distrahendi  mand(»tum 
accepitj  jus  rerum  domini  vendendi  non  habere^  certum  ac  mani* 
festum  est?  So,  a  general  mandate  was  construed  not  to  au- 
thorize a  final  settlement  of  an  agreement  by  compromise :  Man- 
dato  generali  non  contineri  etiam  transactionem  decidendi  causa 
inierpositam.^  Where,  however,  a  liberal  or  absolute  adminis- 
tration of  the  affairs  of  the  principal  was  conferred  generally  on 
the  agent,  a  more  liberal  rule  of  construction  prevailed ;  for  in 
such  cases  he  was  authorized  to  collect  and  to  pay  debts,  and  to 
exchange  one  thing  for  another :  Procurator ^  cui  generalUer  libera 
admhUstratio  rerum  commissa  est^  potest  exigere ;  aliud  pro  alio 
permutare.  Sed  et  id  quoque  ei  mandari  videtur  ut  solvat  credu 
toribus.^  The  same  doctrine  is  pithily  expressed  in  the  Scottish 
Law,  by  Lord  Stair,  who  says :  "  Where  in  general  mandates 
some  things  are  specially  expressed,  the  generality  is  not  ex- 
tended to  cases  of  greater  importance  than  those  expressed."  ^ 

§  72.  Wherever  an  authority  purports  to  be  derived  from  a 
written  instrument,  or  the  agent  expressly  signs  the  contract,  or 
other  paper,  introduced  with  the  words  "  by  procureCtion  ; "  as, 

1  Dig.  Lib.  8,  tit.  9t  i-  ^^ ;  Pothier,  Pand.  Lib.  8,  tit  8,  n.  4;  1  Domat,  B.  1, 
tit  15,  §8,  art  10,  11. 

9  Cod.  Lib.  2,  lit  18,  L  16  ;  Pothier,  Pand.  Lib;  8,  tit  8,  n.  4. 

8  Dig.  Lib.  8,  tit  8, 1.  60 ;  Pothier,  Pand.  Lib.  8,  tit  8,  n.  5 ;  1  Stair,  Inst  B. 
1,  tit  12,  §  12,  hy  Brodie ;  Ersk.  Inst  B.  8,  tit  8,  §  89 ;  1  Domat,  B.  1,  tit  15, 
§  8,  arts.  10,  11. 

4  Dig.  Lib.  8,  tit.  8,  L  58,  59 ;  Pothier,  Pand.  Lib.  8,  tit  8,  n.  8 ;  1  Stair,  Inst 
B.  1,  tit  12,  §15,  by  Brodie. 

«  Stair,  Instit  by  Brodie,  B.  1,  tit  12,  §  15 ;  Ersk.  Instit  B.  8,  tit  8,  §  89. 
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if  he  signs  "  by  procuration  of  A.  B.  (his  principal)  C.  D.  (the 
agent") ;  in  such  a  case,  the  other  party  is  bound  to  take  notice, 
that  there  is  a  written  instrument  of  procuration  ;  and  he  ought 
to  call  for  and  examine  the  instrument  itself,  to  see,  whether  it 
justifies  the  act  of  the  agent.  For,  under  such  circumstances,  it 
is  but  a  reasonable  precaution  and  exercise  of  prudence,  and  he 
is  put  upon  inquiry.^  And  if,  from  his  omission  to  call  for  or  to 
examine  the  instrument,  he  should  encounter  a  loss  from  the  de- 
fective authority  of  the  agent,  it  is  properly  attributable  to  his 
own  fault,  since  he  must  know,  that  he  has  no  other  security 
than  his  reliance  upon  the  good  faith  and  credit  of  the  agent.^ 

1  Towle  V.  Leavitt,  8  Foster,  860. 

«  Atwood  V.  Munning,  7  B.  &  Cressw.  278,  288-285 ;  Withington  v.  Herring, 

5  Bing.  R.  442 ;  Schimmelpennich  t;.  Bayard,  1  Peters,  R  264  ;  Nixon  v.  Palm- 
er, 4  Seld.  400;  Stainer  t;.  Tysen,  8  Hill,  R.  279;  North  River  Bank  t;.  Aymar, 
8  Hill,  R.  262;  Munn  v.  Commission  Company,  15  John.  R.  44;  Andrews  v. 
Kneeland,  6  Cowen,  R.  854 ;  Rossiter  v.  Rossiter,  8  Wend.  R.  498,  499  ;  Stain- 
back  V.  Bank  of  Virginia,  1 1  Grattan,  269  ;  Beach  v.  Vandewater,  1  Sandford, 
Superior  Ct  (N.  Y.)  R.  265.  The  true  bearing  and  limitations  of  the  doctrine 
stated  in  Atwood  v.  Munning,  7  Barn.  &  Cressw.  278,  were  much  discussed  in 
North  River  Bank  v,  Aymar,  8  Hill,  R.  262,  270,  271,  where  a  letter  of  attorney 
authorized  the  attorney  to  draw  and  indorse  notes  in  the  name  of  the  principal, 
and  to  manage  and  negotiate  any  business,  &c. ;  and  the  question  was,  whether 
persons  taking  such  notes  were  bound  not  only  to  examine  the  procuration,  but 
also  to  ascertain  whether  the  notes  were  drawn  or  indorsed  in  the  business,  and 
for  the  use  of  the  principal  or  not.  The  Court  held  that  they  were  not  Mr. 
Justice  Cowen,  upon  that  occasion,  in  delivering  the  opinion  of  the  Court, 
said :  —  **  The  only  adjudged  case  cited  on  the  argument  for  the  defendants  in 
error,  giving  color  to  the  idea,  that  the  appointee  must  look  behind  the  power, 
is  Atwood  t;.  Munnings,  7  Barn.  &  Cressw.  278.     See  Smith  v.  McGuire,  8  Hurl. 

6  Nor.  554.  The  power  in  that  case  was  extremely  limited,  being  tied  up  to 
the  acceptance  of  bills  particularly  described.  The  words  were :  *  For  me,  and 
on  my  behalf,  to  pay  and  accept  such  bill  or  bills,  &c.,  as  shall  be  drawn,  &c.,  on 
me  by  my  agents  or  correspondents ^  as  occasion  shall  require,*  The  bill,  there  in 
question  was  drawn  by  Burleigh,  a  partner  of  the  defendant,  for  the  benefit  of  the 
joint  concern ;  and,  as  the  Court  held,  he  was  neither  a  correspondent  nor  agent 
within  the  meaning  of  the  power.  There  was  indeed  no  need  of  giving  effect  to 
the  bill  by  an  acceptance  under  the  power ;  for  Burleigh  was  atithorized  to  bind 
the  defendant  as  his  partner.  The  Court  held  that,  as  the  power  described  the 
persons  whose  names  must  appear  upon  the  bill,  the  authority  was  overstepped 
if  the  names  were  not  there.  In  other  words,  a  power  to  accept  a  bill  drawn  by 
an  agent,  did  not  extend  to  a  bill  drawn  by  one  who  was  not  an  agent.  Here 
the  power  contains  no  such  limitation.  The  case  cited  accords  with  one  of  the 
most  familiar  rules  for  the  construction  of  powers,  but  it  does  not  apply.    If  the 
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It  has  been  said  by  a  learned  Judge,  that  the  same  principle 
prevails  in  the  civil  law ;  for  if  a  person  is  acting  ex  mandatOy 
those  dealing  with  him  must  look  to  his  mandate.^ 


principal  will  describe  the  particalar  condition  on  which  a  bill  shall  be  accepted, 
bowever  idle,  even  to  the  writing  of  it  with  a  steel  pen,  it  mast  be  fulfilled. 
There,  it  was  to  be  drawn  by  a  correspondent  or  agent ;  and  not  being  so  drawn, 
bat  by  one  who  was  a  principal,  the  condition  failed.  The  appointee  was  ad- 
monished to  see  at  his  peril,  that  all  the  prescribed  requisites  were  combined. 
The  principal  would  not  trust  the  attorney,  even  to  judge  of  the  parties.  There 
was  another  clause  in  the  power,  which,  as  Bayley,  J.,  inclined  to  think,  also 
amounted  to  a  condition.  The  bills  were  to  be  drawn  as  occasion  should  require. 
It  was  not  necessary  to  say,  that  the  plaintiff  was  bound  on  fhis  clause  to  see  the 
occasion  did  require ;  and  a  majority  of  the  Judges,  who  spoke  to  the  question, 
(Holroyd  and  Littledale,  Js.)  did  not  say  so.  The  two  reporters  did  not  entirely 
agree.  In  7  Bam.  &  Cress,  both  of  the  two  latter  Judges  are  made  to  discuss 
the  question :  in  1  Mann.  &  Ryl.,  Littledale,  J.,  is  represented  as  having  given  a 
naked  assent  to  what  Holroyd,  J.,  said ;  but  in  neither  does  it  appear  that  any 
but  Bayley,  J.,  considered  the  actual  occasion  of  accepting  as  a  condition.  The 
report  of  bis  argument  is  substantially  the  same  in  both,  though  in  Bam.  & 
Creasw.  he  seems  to  have  thought  it  sufficient  to  have  called  for  the  letter  of  ad- 
vice. Littledale,  J.,  in  Bam.  8t  Cressw.  thought  the  words,  as  occasion  shall  re- 
quire^  did  not  vary  the  question ;  and  that  the  power  should  be  read  without 
diem.  This  was  conceding  the  gpround  taken  by  counsel,  that  the  attorney  had 
a  discretionary  power  to  judge  of  the  occasion.  I  have  looked  into  some  author- 
itative books  on  agency  to  find  how  this  case  has  been  considered  by  learned 
writers  who  had  studied  the  subject  It  is  introduced  into  the  late  edition  of 
Paley  on  Agency,  (p.  192,)  By  a  simple  statement  of  the  case,  with  the  opinion 
of  Bayley,  J. ;  or  rather,  as  illustrating  the  general  remark,  that  all  written  pow- 
en  are  to  receive  a  strict  interpretation,  the  authority  never  being  extended  be- 
yond that  which  is  given  in  terms,  or  is  absolutely  necessary  for  carrying  the 
authority  into  efi*ect  Judge  Story  mentions  the  case  several  times  in  his  work 
on  Agency,  (pp.  22,  65  to  67,  69,)  but  evidently  considers  it  as  holding  no  more 
than  that  the  appointee  is  bound  to  see  the  proper  parties  introduced.  He  is 
evidently  of  opinion,  with  Littledale,  J.,  that  the  words  *  as  occasion  shall  re- 
quire,' were  no  more  than  what  the  nature  of  such  a  power  would  imply  without 
them,  namely,  an  authority  in  the  agent  to  govern  himself  according  to  the  emer- 
gencies of  business.  The  necessity  mentioned  by  Mr.  Justice  Bayley  of  calling 
for  the  letter  of  advice,  was,  I  think,  virtually  denied  by  what  Best,  Ch.  J.,  and 
the  whole  court  afterwards  held  as  to  letters  of  instruction  in  Withington  v.  Her- 
ring, 6  Bing.  442 ;  3  Moore  &  Payne,  80,  S.  C.  Such  letters  are  oAen  confiden- 
tial between  the  parties,  and  contain  matters  not  fit  to  be  divulged.  He  said 
all  that  was  necessary  for  the  plaintiffs  to  inquire  for,  was  the  authority.    The 

I  Per  Lord  Looghborough  in  De  Bouchout  v.  Goldsmid,  5  Yes.  2 IS.     See  also 
Schimmelpennioh  v.  Bayard,  1  Peters,  B.  264. 
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§  73. .  We  are,  however,  in  all  such  cases,  carefully  to  distin- 
guish between  the  authority  given  to  the  agent,  and  the  private 

case  of  Atwood  v.  Mannings,  was  mentioned  hy  Park,  J.,  and  he,  like  Judge 
Story,  understood  it,  not  as  imposing  the  duty  to  inquire  into  the  state  of  the 
principars  afiairs,  but  only  as  to  the  character  of  the  drawers.  Indeed,  there  is 
hardly  any  rule  better  settled  or  of  more  universal  application,  than  that  the  ap- 
pointee need  not  inquire  as  to  matters  in  their  own  nature  private  and  confiden- 
tial between  the  agent  and  principal.  It  may  be  doubted,  says  Mr.  Justice 
Story,  if  upon  this  subject  there  is  any  solid  distinction  between  a  special  author- 
ity to  do  a  particular  act,  and  a  general  authority  to  do  all  acts  in  a  particular 
'business.  Each  includes  the  usual  and  appropriate  means  to  accomplish  the  end. 
(Story  on  Agency,  TO.)  Is  it  among  those  means,  that  the  appointee  shall  lose 
his  money,  because  the  attorney  happens  to  betray  the  interests  of  his  principal  ? 
Would  not  such  a  rule  rather  be  a  means  to  make  the  power  utterly  unavaila- 
ble ?  No  prudent  man  would  advance  his  money  under  such  a  responsibility. 
The  rule  supposes  a  degree  of  capacity  to  look  into  the  affairs  and  even  the  pri- 
vate intentions  of  others,  which  no  human  being  possesses."  Mr.  Ch.  J.  Nelson 
dissented,  and  gave  the  substance  of  his  views  as  follows :  **  It  is  insisted,  the 
bank  was  not  bound  to  inquire  further  than  to  ascertain  that  the  attorney  was 
empowered  to  make  and  indorse  notes  for  his  principal.  But  the  same  instru- 
ment which  conferred  this  power  also  contained  the  special  limitation,  and  it  was 
therefore  as  material  for  them  to  bring  the  case  within  that,  as  within  any  other 
part  of  the  authority.  The  one  qualified  the  other,  and  both  must  be  regarded 
in  ascertaining  the  sum  of  the  whole.  Mr.  Lloyd,  in  his  valuable  edition  of 
Faley  on  Agency,  (p.  192,  Sd  ed.)  observes,  that  all  written  powers,  such  as  let- 
ters of  attorney,  or  letters  of  instruction,  receive  a  strict  interpretation ;  the  au- 
thority never  being  extended  beyond  that,  which  is  given  in  terms,  or  is  abso- 
lutely necessary  for  carrying  the  authority  so  given  into  effect.  He  refers  to 
Atwood  9.  Munnings,  7  Barn.  &  Cressw.  278,  which,  in  principle,  is  decisive  in 
favor  of  the  judgment  of  the  Court  below.  There,  the  power  was  given  to  the 
wife  of  the  defendant,  *  for  him  and  on  his  behalf  to  pay  and  accept  such  bill  or 
bills  of  exchange  as  should  be  drawn  or  charged  on  him  by  his  agents,  &c.,  and 
generally  to  do,  negotiate,  and  transact  the  affairs  and  business  of  him  (Mun- 
nings) during  his  absence,'  &c.  She  accepted  four  bills  drawn  by  one  of  the 
partners  of  Munnings,  the  proceeds  of  which  were  applied  in  payment  of  part- 
nership debts.  Another  bill  was  afterwards  drawn  in  order  to  raise  money  to 
take  up  the  former  ones,  which  was  accepted  by  Munnings'  wife  and  discounted 
by  the  plaintiffs.  The  question  was,  whether  the  wife  had  authority  to  bind  her 
husband  by  the  acceptance.  The  Court  of  K.  B.  held  that  she  had  not ;  that  as 
the  bill  was  accepted  by  procuration,  the  party  taking  it  should,  in  the  exercise 
of  a  reasonable  prudence  and  caution,  have  required  the  production  of  the 
power,  when  he  would  have  seen,  that  it  only  gave  authority  to  accept  bills  for 
the  defendant  and  on  his  behalf;  that  no  such  power  was  requisite  as  to  the  part- 
nership transactions,  for  the  other  partners  might  have  bound  him  by  their  ac- 
ceptance ;  and  that  the  words  must  be  confined  to  their  obvious  meaning,  namely. 
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inBlractions  given  to  him,  as  to  his  mode  of  executing  that  au- 
thority.^ For,  although  where  a  written  authority  is  known  to 
exist,  or  is,  by  the  very  nature  of  the  transaction,  presupposed, 
it  is  the  duty  of  persons  dealing  with  th^  agent,  to  make  in- 
quiries as  to  the  nature  and  extent  of  such  authority,  and  to  ex- 
amine it ;  yet  no  such  duty  exists  to  make  inquiries,  as  to  any 
private  letter  of  instructions  firom  the  principal  to  the  agent ;  for 
such  instructions  may  well  be  presumed  to  be  of  a  secret  and  con- 
fidential nature,  and  not  intended  to  be  divulged  to  third  per- 
sons.^ In  like  manner,  if  the  written  authority  apparently  jus- 
tifies the  act,  it  is  no  objection  thalt  the  agent  has  secretly  ap- 
plied his  authority  to  other  purposes  than  those  for  which  it  was 
given ;  as  if,  having  an  authority  to  make  notes  in  the  principal's 
name  in  managing  his  business,  the  agent  should  make  such 
notes  for  secret  purposes  of  a  different  nature,  which  could  not 
be  known  to  other  persons  dealing  with  him.^  Indeed,  it  may 
well  be  doubted,  whether  in  these  respects,  there  is  any  soUd 
distinction  between  the  case  of  a  special  authority  to  do  a  par- 
ticular act,  and  a  general  authority  to  do  all  acts  in  a  particular 
business.^  Each  includes  the  usual  and  appropriate  means  to 
accomplish  the  end.  In  each  case  the  agent  is  apparentiy 
clothed  with  full  authority  to  use  all  such  usual  and  appropri- 
ate means,  unless  upon  the  face  of  the  instrument  a  more  re- 
strictive authority  is  given,  or  must  be  inferred  to  exist.     In 


an  authority  to  accept  in  those  cases  where  it  was  right  for  him  to  accept  in  his 
individual  capacity." 

1  See  Johnson  o.  Jones,  4  Barbour,  369  ;  Bryant  v.  Moore,  26  Maine,  84. 

s  Withington  v.  Herring,  5  Bing.  B.  442 ;  Allen  v.  Ogden,  1  Wash.  Cir.  R. 
174;  Mann  v.  Commission  Company,  15  John.  B.  44;  Gibson  v,  Colt,  7  John. 
E.  S93 ;  Andrews  v.  Kneeland,  6  Cowen,  R.  854 ;  North  River  Bank  v.  Aymar, 
8  Hill,  E.  862,  278 ;  Ante,  §  72,  note ;  Post,  §§  97,  98, 105,  127,  note,  128,  note, 
139-188.  But  see  Peters  v.  Ballestier,  8  Pick.  495,  and  especially  what  is  said 
by  Mr.  Justice  Putnam,  in  pp.  502,  503 ;  Longworth  v,  Conwell,  2  Blackf.  Ind. 
E.  469 ;  Tomlinson  v.  CoUett,  8  Blackf.  Ind.  K  486 ;  Walker  v.  Skipwith,  Meigs 
Tenn.  R.  502. 

8  Ibid. ;  Ante,  §  69 ;  North  River  Bank  v.  Aymar,  8  HiU,  N.  Y.  K  262,  270, 
271 ;  Ante,  §  72,  note.  [If  the  instructions  to  an  agent  are  to  employ  men  by 
written  agreements,  and  he  employs  them  orally,  the  principal  will  be  bound,  if 
the  persons  so  employed  were  ignorant  of  the  agent's  instructions.  Rourke  v, 
Storjr,  4  E.  D.  Smith  (N.  Y.)  54.] 

«  Poet,  §  188,  and  note. 
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each  case,  therefore,  as  to  third  persons  innocently  dealing  with 
his  agent,  the  principal  ought  equally  to  be  bound  by  the  acts 
of  the  agent,  executing  such  authority  by  any  of  those  means, 
although  he  may  havg  given  to  the  agent  separate,  private,  and 
secret  instructions  of  a  more  limited  nature,  or  the  agent  may  be 
secretly  acting  in  violation  of  his  duty.^ 

■  ■    ■  ■ >— ^         I         ■■  ■■■■■■         Miiwiiw       ■^^^■^■^■^^^  m  m  m  ■    ■    ■   ^mm^^,^       ■■»■■!  »        ■  ■■-■    ^mm^^ 

I  See  Falej  on  Agency,  by  Lloyd,  p.  2 ;  Id.  189, 197,  199,  200  to  260 ;  Hel- 
year  o.  Hawke,  5  £sp.  B.  78 ;  Bunqaist  v.  Ditchell,  3  Esp.  B.  64 ;  Hicks  v. 
Hankin,  4  £sp.  B.  114 ;  Fenn  v.  Harrison,  8  T.  K  757 ;  S.  C.  4  T.  Bep.  177 ; 
Smith  V,  McGuire,  8  Hurl.  &  Nor.  558 ;  Alexander  v,  Gibson,  2  Camp.  B.  555 ; 
Whitehead  v.  Tuckett,  15  East,  B.  400.  See  also  Pickering  v.  Busk,  15  East, 
B.  88,  48 ;  Stainer  v.  Tysen,  8  Hill,  B.  279 ;  Munn  v.  Commission  Company,  15 
John.  B.  44 ;  Perkins  v,  Washington  Insur.  Company,  4  Cowen,  B.  659 ;  An- 
drews V.  Kneeland,  6  Cowen,  B.  854 ;  Beals  v.  Allen,  18  John.  B.  868  ;  North 
Biver  Bank  v.  Aymar,  8  Hill,  B.  262 ;  Bossiter  v.  Bossiter,  8  Wend.  B.  498,  499 ; 
Ante,  §  72,  note ;  1  Bell,  Comm.  B.  8,  Ft  1,  ch.  4,  §  412 ;  Id.  p.  478  to  480, 
(5th  edit.)  The  case,  intended  to  be  put  in  the  text,  is  that  of  an  authority  dis- 
tinct, and  not  derived,  from  the  instructions,  for  if  the  original  authority  is  re- 
stricted and  qualified,  the  restrictions  and  qualifications  constitute  a  part  of  the 
power  itself,  and  govern  its  extent  Thus,  if  the  owner  of  a  horse  shonld  give  a 
written  authority  to  another  person,  in  general  terms,  to  sell  the  horse ;  and  this 
paper  should  be  communicated  to  the  buyer,  as  proof  of  the  authority  to  sell ;  and 
the  seller  should  have  given  separate,  private,  written  or  verbal  directions  to  the 
agent  not  to  sell,  except  at  a  particular  price,  and  the  buyer  should  ignorantly 
buy  at  a  less  price,  the  question  would  then  arise,  whether  the  sale  was  valid. 
In  such  a  case,  the  authority  to  sell  would  be  unlimited  upon  the  paper,  and  yet 
it  would  be  limited  by  the  instructions.  In  such  a  case,  who  ought  to  suffer,  the 
buyer  or  the  seller,  by  the  wrongful  act  of  the  agent  ?  In  the  case  of  a  general 
agent,  it  is  agreed,  on  all  sides,  that  private  instructions  will  not  vary  the  right 
of  the  agent  to  bind  the  principal  in  dealings  with  third  persons,  ignorant  of 
those  instructions.  In  what  respect  does  a  general  authority  to  do  an  act  differ 
from  a  general  authority  to  do  all  acts  relative  to  a  particular  business  or  em- 
ployment, in  regard  to  this  point  ?  See  Paley  on  Agency,  by  Lloyd,  (8d  edit) 
p.  198  to  211 ;  2  Kent,  Comm.  Lect  41,  pp.  620,  621,  622,  (4th  edit)  Lord 
Ellenborough,  in  Pickering  v.  Busk,  15  East,  88,  48,  said:  **It  cannot  fairly  be 
questioned  in  this  case  but  that  Swallow  had  an  implied  authority  to  sell.*  Stran- 
gers can  only  look  to  the  acts  of  the  parties,  and  to  the  external  indicia  of  prop- 
erty, and  not  to  the  private  communications  which  may  pass  between  a  principal 
and  his  broker ;  and  if  a  person  authorize  another  to  assume  the  apparent  right 
of  disposing  of  property  in  the  ordinary  course  of  trade,  it  muat  be  presumed 
that  the  apparent  authority  is  the  real  authority.  I  cannot  subscribe  to  the  doc- 
trine, that  a  broker's  engagements  are  necessarily  and  in  all  cases  limited  to  his 
actual  authority,  the  reality  of  which  is  afterwards  to  be  tried  by  the  fact  It  is 
clear  that  he  may  bind  his  principal  within  the  limits  of  the  authority,  with  which 
he  has  been  apparently  clothed  by  the  principal  in  respect  of  the  subject-matter; 
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§  74.  There  is  another  coDsideration,  highly  important  to  be 
borne  in  mind  in  the  interpretation  of  written  instruments,  and 
especially  of  those  of  a  commercial  nature,  such  as  letters  of 
instruction,  or  orders  ;  and  that  is,  that,  if  the  instrument  is  not 
expressed  in  plain  and  unequivocal  terms,  free  from  ambiguity ; 
but  the  language  is  fairly  susceptible  of  different  interpretations, 
and  the  agent,  in  fact,  is  misled,  and  adopts  and  follows  one, 
when  the  principal  intended  the  other,  —  there,  the  principal  will 
be  bound,  and  the  agent  will  be  exonerated.  For,  in  such  a 
case,  the  agent  has  acted  in  good  faith,  and  within  the  supposed 
limits  of  his  authority;  and  if  one  of  two  innocent  parties  must 
suffer,  he  ought  to  suffer  in  preference  who  has  misled  the  con- 
fidence of  the  other  into  an  unwary  act.^  In  cases  of  doubt,  the 
general  rule  is,  that  the  words  are  to  be  construed  most  strongly 
against  the  writer :  Verba  fortius  accipiuntur  contra  Proferen- 
tem? There  is  no  doubt,  for  example,  that  in  letters  of  instruc- 
tions of  a  commercial  nature,  a  wish,  expressed  by  the  consignor 
of  goods  to  his  agent  or  factor,  may,  under  particular  circum- 
stances, amount  to  a  positive  command ;  ^  especially  where  the 
agent  or  factor  has  not  any  interest,  and  has  not  made  any  ad- 
vances or  incurred  any  liabilities  touching  the  same ;  for  in  the 

and  there  would  be  no  safety  in  mercantile  transactions  if  he  could  not  If  the 
principal  send  his  commodity  to  a  place,  where  it  is  the  ordinar}'^  business  of  the 
person,  to  whom  it  is  confided,  to  sell,  it  must  be  intended  that  the  commodity 
was  sent  thither  for  the  purpose  of  sale.  If  the  owner  of  a  horse  send  it  to  a  re- 
pository for  sale,  can  it  be  implied  that  he  sent  it  thither  for  any  other  purpose 
than  that  of  sale  ?  Or  if  one  sends  goods  to  an  auction-room,  can  it  be  supposed 
Uiat  he  sent  them  thither  merely  for  safe  custody  ?  Where  the  commodity  is 
sent  in  such  a  way  and  to  such  a  place  as  to  exhibit  an  apparent  purpose  of  sale, 
the  principal  will  be  bound,  and  the  purchaser  safe."  Post,  §  94.  See  what  is 
laid  by  Lord  Kenyon,  in  Fenn  v.  Harrison,  8  T.  R.  760 ;  and  by  Bayloy,  J.,  in 
Pickering  v.  Busk,  15  East,  45,  46 ;  Schimmelpennich  v.  Bayard,  1  Peters,  R. 
364.  ^  also  Whitehead  v.  Tuckett,  15  £ast,  R.  400;  Smith  v.  £ast  India  Co. 
16  Simons,  K  76 ;  Post,  §§  126, 127,  ISO,  131,  133. 

1  See  Loraine  v.  Cartwright,  8  Wash.  Cir.  K  151 ;  Dodge  v.  D*Wolf,  MSS. 
Cir.  Ct  in  Mass.  1883  ;  Coucier  v.  Ritter,  4  Wash.  Cir.  R.  551 ;  1  Li  verm,  on 
Agency,  408,  404,  (edit  1818) ;  De  Tastet  v.  Crousillat,  2  WasL  Cir.  R.  182 ; 
Poet,  §§82, 199. 

<  Ibid. ;  BUckett  v.  Rbyal  £xc.  Ins.  Ca  2  Cromp.  &  Jerv.  244 ;  Branch's  Max- 
ims, 282.    See  Burrell  v.  Jones,  8  Bam.  &  Aid.  47. 

8  Brown  v.  M'Gran,  14  Peters,  R.  480 ;  Marfield  v.  Douglas,  1  Sandford,  Su- 
perior Ct.  R.  (N.  Y.)  860 ;  Wilson  i;.  Wilson,  26  Penn.  St*  R.  ^n. 
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latter  cases  different  considerations  may  arise.  But  ordinarily 
the  mere  expression  of  wishes  will  not  amount  to  positive  com- 
mand, unless  such  is  the  fair  and  reasonable  interpretation  of 
the  language  in  the  connection  in  which  it  stands  to  the  con- 
text^    [Where  a  principal  wrote  to  his  factor,  giving  his  views 

1  Ibid.  This  subject  was  much  considered  in  Brown  v.  M'Gran,  14  Peters, 
R.  480,  where  the  Court  said :  **  Here  again  the  point  is  open,  whether  the  lan- 
guage (of  a  letter)  imports,  that  the  defendants  construed  the  wishes  of  the 
plaintiff  to  be  simply  a  strong  expression  of  desire  or  opinion,  or  a  positive 
order ;  and  also,  whether  the  words  *  noted  accordingly '  import  that  the  defend- 
ants took  notice  thereof,  or  took  notice  of  and  assented  to  obey,  the  wishes  or 
order  of  the  plaintiff.  The  language  is  susceptible  of  either  interpretation,  ac- 
cording to  circumstances.  If  the  case  had  been  one  of  simple  consignment,  with- 
out any  interest  in  the  consignee,  or  any  advance  or  liability  incurred  on  account 
thereof,  the  wishes  might  fairly  be  presumed  to  be  orders ;  and  the  noting  the 
wishes,  accordingly,  an  assent  to  follow  them.  But  very  different  considerations 
might  apply  where  the  consignment  should  be,  as  the  present  is,  one  clothed 
with  a  special  interest  and  a  special  property,  founded  upon  advances  and  lialnl- 
ities.  We  think,  therefore,  that  this  objection  is  not,  under  the  circumstances  of 
the  case,  maintainable.  It  would  be  quite  another  question,  whether  the  Court 
might  not,  in  its  discretion,  have  assumed  upon  itself  the  right  and  duty  of  con- 
struing these  letters.  There  is  no  novelty  in  this  doctrine.  It  will  be  found  rec- 
ognized in  Ekins  v.  Macklish,  Ambler,  Rep.  184, 185 ;  Lucas  v.  Groning,  7  Taui^t 
Rep.  164,  and  Rees  v.  Warwick,  2  Barn.  &  Aid.  113, 115.  But  the  main  objec- 
tion to  the  instruction  is  of  a  more  broad  and  comprehensive  character.  The  in- 
struction in  effect  decides,  that,  in  the  case  of  a  general  consignment  of  goods  to 
a  factor  for  sale,  in  the  exercise  of  his  own  discretion,  as  to  the  time  and  manner 
of  sale,  the  consignor  has  a  right,  by  subsequent  orders,  to  suspend  or  postpone 
the  sale  at  his  pleasure ;  notwithstanding  the  factor  has,  in  consideration  of  such 
general  consignment,  already  made  advances,  or  incurred  liabilities  for  the  con- 
signor, at  his  request,  trusting  to  the  fund  for  his  due  reimbursement.  We  are 
of  opinion,  that  this  doctrine  is  not  maintainable  in  point  of  law.  We  under- 
fltand  the  true  doctrine  on  this  subject  to  be  this.  Wherever  a  consignment  is 
made  to  a  factor  for  sale,  the  consignor  has  a  right  generally  to  control  the  sale 
thereof,  according  to  his  own  pleasure,  from  time  to  time,  if  no  advances  have 
been  made  or  liabilities  incurred  on  account  thereof;  and  the  factor  is  bound  to 
obey  his  orders.  This  arises  from  the  ordinary  relation  of  principal  and  agent. 
If,  however,  the  factor  makes  advances,  or  incurs  liabilities  on  account  of  the 
consignment,  by  which  he  acquires  a  special  property  therein ;  then  the  ^tor 
has  a  right  to  sell  so  much  of  the  consignment  as  may  be  necessary  to  reimburse 
such  advances  or  meet  such  liabilities ;  unless  there  is  some  existing  agreement 
between  himself  and  the  consignor,  which  controls  or  varies  this  right  Thus,  for 
example,  if,  contemporaneous  with  the  consignment  and  advances  or  liabilities, 
there  are  orders  given  by  the  consignor,  which  are  assented  to  by  the  factor,  that 
the  goods  shall  not  be  sold  until  a  fixed  time,  in  such  a  case,  the  consignment  is 
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of  the  probable  supply  of  the  article  consigned,  and  stating  facts 
which  indicated  a  short  supply,  and  in  conclusion  said :  ''  I  have 
thought  it  best  for  you  to  take  my  pork  out  of  the  market  for 
the  present,  as  thirty  days  will  make  an  important  change  in  the 
value  of  the  article  ; "  it  was  held  that  the  letter  constituted  in- 
structions to  withhold  the  property  firom  sale  until  the  receipt  of 
further  directions.^] 

§  75.  In  other  respects,  commercial  instruments,  such  as  orders 
and  letters  of  instruction,  are  generally  construed  with  great  lib- 
erality, and  free  from  technical  rules,  for  the  satisfactory  reason, 
that  they  are  generally  drawn  in  a  loose  and  inartificial  manner, 
and  are  designed  to  subserve  the  common  purposes  of  life  and 


preramed  to  be  received  by  the  factor  subject  to  such  orders ;  and  he  not  at  lib- 
erty to  sell  the  goods  to  reimburse  his  advances  or  liabilities,  until  after  that  time 
has  elapsed.  The  same  rule  will  apply  to  orders  not  to  sell  below  a  fixed  price  ; 
unless,  indeed,  the  consignor  shall,  afler  due  notice  and  request,  refuse  to  provide 
any  other  means  to  reimburse  the  factor.  And  in  no  case  will  the  factor  be  at 
liberty  to  sell  the  consignment  contrary  to  the  orders  of  the  consignor,  although 
he  has  made  advances,  or  incurred  liabilities  thereon ;  if  the  consignor  stands 
ready,  and  offers  to  reimburse  and  discharge  such  advances  and  liabilities.  On 
the  other  hand,  where  the  consignment  is  made  generally  without  any  specific 
orders  as  to  the  time  or  mode  of  sale,  and  the  factor  makes  advances  or  incurs 
liabilities  on  the  footing  of  such  consignment,  there  the  legal  presumption  is,  that 
the  factor  is  intended  to  be  clothed  with  the  ordinary  rights  of  factors  to  sell  in 
the  exercise  of  a  sound  discretion,  at  such  time  and  in  such  mode  as  the  usage 
of  trade  and  his  general  duty  require;  and  to  reimburse  himself  for  his  advances 
and  liabilities,  out  of  the  proceeds  of  the  sale ;  and  the  consignor  has  no  right,  by 
any  subsequent  orders,  given  after  advances  have  been  made  or  liabilities  in- 
curred by  the  factor,  to  suspend  or  control  this  right  of  sale,  except  so  far  as  re- 
spects the  surplus  of  the  consignment,  not  necessary  for  the  reimbursement  of 
such  advances  or  liabilities.  Of  course,  this  right  of  the  factor  to  sell  to  reim- 
burse himself  for  his  advances  and  liabilities,  applies  with  stronger  force  to  cases 
where  the  consignor  is  insolvent,  and  where,  therefore,  the  consignment  consti- 
tutes tfie  only  fund  for  indemnity."  [The  case  of  Brown  v.  M'Grann,  and  the 
rights  of  factors,  were  much  considered  by  the  Superior  Couriof  the  city  of  New 
York  in  Marfield  v.  Douglas,  1  Sandford,  Sup.  Ct  K  360.  See  also  Parker  v. 
Brancker,  22  Pick.  R.  40 ;  Blot  v.  Boiceau,  1  Sandford,  Sup.  Ct  R.  Ill ;  3  Comst 
78;  Fiothingham  v.  £verton,  12  New  Hamp.  239.  But  a  recent  English  case, 
after  considering  Brown  v.  M*Gran,  decides  that  the  factor  has  no  right  to  sell 
the  goods  contrary  to  the  order  of  his  principal,  though  the  latter  has  neglected, 
on  xeqnesty  to  repay  the  advances ;  Smart  v.  Sandars,  5  Manning,  Granger  & 
Scott,  R.  895.] 
1  Marfield  v.  Douglas,  1  Sandford,  Sup.  Ct.  K  (N.  Y.)  K  360 ;  3  Comst  70. 
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business,  and  l^ave  much  to  be  gathered  from  the  usages  of 
trade,  and  the  practice  of  employments.^  Still,  however,  where, 
upon  the  whole,  the  true  sense  in  which  the  language  is  used  is 
plain,  neither  party  will  be  allowed  to  escape  from  this  sense  by 
showing  that  another  possible  interpretation,  of  a  different  char- 
acter, may  be  given  to  it,  either  more  broad  or  more  restricted. 
Thus,  for  example,  where  an  agent  was  ordered  to  sell  stock, 
"  should  they  (the  funds)  be  at  eighty-five  per  cent.,  or  above 
that  price,"  it  was  held,  that  the  agent  was  bound  to  sel^  when 
the  funds  reached  eighty-five  per  cent ;  and  that  he  had  not  a 
general  authority  to  act  for  his  employer,  so  that  he  might  defer 
selling  till  the  funds  should  reach  a  higher  price  than  eighty-five 
per  cent  He  not  having  sold  the  stock,  when  it  had  arrived  at 
that  price,  was  accordingly  held  accountable  for  that  price.' 
What  is  the  true  interpretation  of  mercantile  phrases  in  such  in- 
structions or  orders,  is  not  always  a  question  of  law,  but  may,  in 
in  many  cases,  be  properly  left  to  a  jury  to  decide,  where  the 
phrases  admit  of  different  meanings.  Thus,  for  example,  it 
has  been  left  to  the  jury  to  say,  whether  the  words  in  a  letter, 
referring  to  a  bill  of  exchange  enclosed  "  when  duly  honored,'' 
meant,  in  connection  with  the  other  language,  duly  accepted,  or 
duly  paid.^ 

§  76.  We  have  already  seen,  that,  where  the  agency  is  created 
and  conferred  by  a  written  instrument,  the  nature  and  extent  of 
the  authority  must  be  ascertained  from  the  instrument  itself,  and 
cannot  be  enlarged  by  parol  evidence  of  the  usage  of  other  agents 
in  like  cases,  or  of  an  intention  to  confer  additional  powers ;  for 
that  would  be  to  contradict  or  to  vary  the  terms  of  the  written 
instrument*  In  connection  with  this  doctrine,  it  is  often  stated, 
that  an  implied  authority  cannot,  in  general,  take  place,  where 
there  is  an  express  authority  in  writing ;  ^  for  the  maxim  is,  Ex^ 
pressum  facit  cessare  taciturn.    But  we  must  take  -care  that  the 


i  Post,  §  82 ;  Grant  9.  Ludlow,  8  Ohio  St  R  54. 

*  Bertram  v.  Godfray,  1  Knapp,  R.  381. 

'  Lucas  V.  Groning,  7  Taunt.  164 ;  Mackbeath  v.  Haldimand,  1  T.  Rep.  172; 
Ante,  §  68,  note,  §  74,  note ;  Morrell  v.  Frith,  3  Mees.  &  Welsh.  402. 

^  Ante,  §  62 ;  Hogg  v.  Snaith,  1  Taunt.  R  347,  852;  Paley  on  Agency,  by 
Lloyd,  179,  n.  (S),  (3d  edit);  Id.  198,  and  note;  Murray  v.  East  India  Com- 
pany, 5  Bam.  &  Aid.  204,  210,  211. 

sibid. 
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doctrine,  in  each  of  these  instances,  is  understood  with  the  qual- 
ifications and  limitations  properly  belonging  to  it ;  for,  otherwise, 
one  may  be  greatly  misled  in  its  just  application,  as  we  shall 
immediately  see. 

§  77.  In  the  first  place,  the  usages  of  a  particular  trade  or 
business,  or  of  a  particular  class  of  agents,  are  properly  admis- 
sible, not,  indeed,  for  the  purpose  of  enlarging  the  powers  of  the 
agents  employed  therein,  but  for  the  purpose  of  interpreting 
those  powers  which  are  actually  given  ;  for  the  means  ordinarily 
used  to  execute  the  authority  are  included  in  the  power,  and 
may  be  resorted  to  by  all  agents,  and  especially  by  commercial 
agents.^  An  agent  to  sell  (as  we  have  seen,)  may,  if  the  usages 
of  trade  or  if  the  particular  business  authorize  it,  sell  on  credit, 
not  exceeding  the  usual  credit.^  But,  without  such  usage,  an 
authority  to  sell  would  be  construed  to  be  limited  to  a  sale  for 
money.  Upon  the  same  ground,  an  authority  to  buy  goods  will, 
or  will  not,  authorize  a  purchase  on  the  credit  of  the  principal, 
and  the  giving  of  a  negotiable  security  for  the  purchase-money, 
according  as  there  exists,  or  does  not  exist,  a  usage  to  justify  it. 
[For  an  authority  to  purchase  for  cash  does  not,  of  itself,  give  any 
authority  to  buy  on  credit.^  And  it  is  well  settled  that  a  special 
agent,  or  an  agent  employed  to  make  purchases  for  his  principal, 
has  no  authority,  in  the  absence  of  any  general  usage  permitting 
it,  to  bind  his  principal  by  a  negotiable  promissory  note,  or  bill 
of  exchange,^  in  payment  for  such  goods  as  he  was  authorized  to 


1  Ante,  §§  60,  78  ;  Post,  §§  96,  180. 

«  Ante,  §  69  ;  2  Kent,  Comm.  Lect.  41,  pp.  622,  623,  (4th  edit.)  ;  Paley  on 
Agency,  by  Lloyd,  p.  26,  (3d  edit.)  ;  Id.  198,  212,  and  note ;  Mechanics*  Bank  v. 
Bank  of  Columbia,  6  Wheat.  R.  826 ;  1  Bell,  Comm.  pp.  886-888,  art  410,  411, 
412,  (4th  edit)  ;  Id.  pp.  477,  478,  482,  (6th  edit.)  ;  2  Kent,  Comm.  Lect  41,  pp. 
622,  623,  (4th  edit)  ;  May  v,  Mitchell,  5  Humph.  365.] 

3  Stoddard  9.  McBwain,  7  Rich.  626. 

«  [Taber  v.  Cannon,  8  Met  458 ;  Webber  v.  Williams  College,  23  Pick.  302 ; 
Savage  v,  Rix,  9  N.  H.  R.  268  ;  Paige  v.  Stone,  10  Met.  160 ;  Denison  v.  Tyson, 
17  Verm.  649;  Hazeltine  v.  Miller,  44  Maine,  177.  In  Gould  v.  Norfolk  Lead 
Co.  9  Cosh.  R.  343,  Shaw,  C.  J.,  said:  "  The  instruction  of  the  Court,  that  the 
pajrment  of  a  draft  not  accepted  ipcluded  its  acceptance,  and  was  evidence  of  an 
authority  to  accept  drafts  upon  the  company,  was,  in  our  opinion,  incorrect  in 
point  of  law.  The  acceptance  of  a  draft  is  an  executory  undertaking  to  pay  it 
at  a  future  day,  and  the  authority  to  make  such  an  agreement  is  not  incident  even 
to  the  authority  oi  an  agent  to  purchase  and  pay  for  goods.    The  authority  to 
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buy,  unless  the  giving  of  such  notes  be  indispensable  to  carry  on 
the  business  in  which  he  is  employed.^] 

§  78.  We  may  further  illustrate  these  principles  by  a  few 
cases.  An  authority  to  an  agent  to  sell  goods,  does  not  author- 
ize him  to  exchange  them  in  barter,^  or  to  pledge  them ;  [nor  to 
rescind  the  sale  and  adjust  a  claim  for  breach  of  a  warranty,^] 
for,  there  is  no  usage  of  trade  to  that  extent.^  An  authority  to 
sell  stock  does  not  authorize  a  sale  on  credit,  as  sales  of  stock 
are  always  for  ready  money .^     An  authority  to  sell  and  transfer 

accept  is  one  of  a  very  high  character,  particularly  in  the  case  of  a  trading  corpo- 
ration, to  whose  business  credit,  and  the  use  of  that  credit,  is  constantly  neces- 
sary. It  has  been  argued,  that  such  authority  may  be  inferred  from  the  course 
of  trade,  and  the  payment  of  unaccepted  drafts  upon  the  company  on  other  occa- 
sions. But  this  implication  does  not  follow  from  such  payments ;  for,  either  the 
agent  had  funds  of  the  company  for  the  purpose  of  paying  such  drafts ;  which 
does  not  imply  that  he  had  authority  to  pledge  their  credit ;  or  he  paid  them 
from  his  own  funds,  relying  on  the  credit  of  the  company,  and  their  previous 
undertaking  and  liability  to  reimburse  him  for  all  his  advances,  which  implies  no 
authority  whatever  to  bind  them  to  a  future  payment  of  money,  by  an  accept- 
ance. I  shall  not  go  into  an  examination  of  the  cases  on  this  subject,  but  will 
refer  to  that  of  Webber  i;.  Williams  College,  28  Pick.  802,  where  the  question 
was  much  considered,  and  many  cases  were  cited.  The  case  of  Emerson  v.  The 
Providence  Hat  Manuf.  Co.  12  Mass.  237,  goes  to  the  point  that,  constituting  one 
a  buying  and  selling  agent  of  a  trading  company  does  not  imply  authority  in  him 
to  give  the  negotiable  note  of  the  company."] 

1  Temple  u.  Pomroy,  4  Gray,  1 28. 

8  Guerreiro  v.  Peile,  8  Bam.  &  Aid.  616  ;  Paley  on  Agency,  by  Lloyd,  218. 

3  Bradford  v.  Bush,  10  Ala.  386. 

4  Paterson  v.  Tash,  2  Str.  1178 ;  Newsome  v,  Thornton,  6  East,  R.  17 ;  Martini 
i;.  Coles,  1  M.  &  Selw.  140,  146 ;  Urquhart  o.  Mclver,  4  John.  R.  103 ;  Lausatt  v. 
Lippincott,  6  Serg.  &  R.  386  ;  Shipley  v.  Eymer,  1  M.  &  Selw.  484 ;  Paley  on 
Agency,  by  Lloyd,  (3d  edit.)  213  to  222.  The  doctrine,  as  to  the  want  of 
authority  of  a  factor  to  pledge  the  goods  of  his  principal,  is  now  well  settled, 
although  it  has  been  greatly  doubted  at  different  times.  See  Paterson  v,  Tash,  2 
Str.  11 78 ;  Daubigny  v.  Duval,  5  T.  R.  604 ;  Pickering  v.  Busk,  15  East,  38, 44 ; 
Martini  v.  Coles,  1  M.  &  Selw.  140,  146  ;  Duclos  v.  Ryland,  cited  5  Moore,  R. 
518,  n. ;  De  Bouchout  v.  Goldsmid,  5  Yes.  211 ;  Kinder  v.  Shaw,  2  Mass.  R.  898 ; 
Urquhart  v.  Mclver,  4  John.  R.  108  ;  Ante,  §  68.  It  is,  perhaps,  somewhat  diffi- 
cult, upon  principle,  to  sustain  it,  as  the  factor  is  always  enabled  to  hold  himself 
out  to  the  world  as  owner.  See  also  Story  on  Bailm.  §§  825,  326,  455 ;  Pickering 
V.  Busk,  15  East,  38,  43,  44 ;  Lausatt  t;.  Lippincott,  6  Serg.  &  R.  386 ;  Paley  on 
Agency,  by  Lloyd,  (3d  edit)  220,  221,  n.  (3).  But  of  this  more  will  be  said 
hereafter.    Post,  §  92. 

5  Wiltshire  v.  Sims,  1  Camp.  R.  268 ;  State  of  LUnois  v.  Delafield,  8  Paige,  R. 
527,  540. 
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stock  for  the  principal  does  not  authorize  the  agent  to  transfer  it 
by  way  of  security  for  his  own  private  debt ;  for  it  is  not  an  ordi- 
nary exercise  of  such  an  authority.^  [An  authority  to  sell  at 
retail  does  not  authorize  a  clerk  to  sell  by  wholesale,  in  payment 
of  a  debt  due  to  the  purchasers  from  the  principal.^]  An  author- 
ity to  adjust  and  collect  an  unliquidated  demand  does  not  au- 
thorize the  agent  to  pledge  the  money  when  received,  or  a  note 
taken  for  the  amount.^ 

§  79.  In  the  next  place,  although,  in  general,  the  maxim  is 
true,  that  where  an  express  power  is  conferred  by  writing,  it  can- 
not be  enlarged  by  parol  evidence ;  *  yet  the  maxim  is  applicable 
only  to  cases  where  the  whole  authority  grows  solely  out  of  the 
writing ;  and  the  parol  evidence  applies  to  the  same  subject- 
matter  at  the  same  point  of  time,  and  therefore,  in  effect,  seeks 
to  contradict,  or  vary,  or  control,  the  effect  of  the  writing.  When 
the  parol  evidence  seeks  to  establish  a  subsequent  enlargement  of 
the  original  authority,  or  to  give  an  authority  for  another  object, 
or  where  the  express  power  is  engrafted  on  an  existing  agency, 
affecting  it  only  mb  modo^  to  a  limited  extent,  the  maxim  loses 
its  force  and  application.^ 

§  80.  Thus,  for  example,  if  an  agent  should  be  authorized  in 
writing  to  purchase  certain  goods  at  a  fixed  price ;  there  could 
be  no  question,  that  evidence  of  a  subsequent  verbal  authority 
to  purchase  other  goods  at  a  different  price,  or  the  same  goods  at 
a  different  price,  would  be  admissible  to  establish  the  right  of  the 
agent ;  for  in  no  just  sense  would  it  contradict,  or  vary,  or  con- 
trol the  legal  construction  or  effect  of  the  original  authority  of 
the  agent.  It  would  be  superinduced  upon  it,  as  a  distinct  and 
new  authority.  So,  where  an  agency  is  of  a  general  nature,  and 
particular  written  instructions  are  given,  applicable  to  certain 
things  belonging  to  that  agency,  such  instructions  are  understood 
in  no  manner  to  control  the  general  agency,  except  in  those  very 
particulars.     Thus,  the  master  of  a  ship  retains,  by  implication, 


1  De  Boacbout  v.  Goldsmid,  6  Yes.  211.    See  Parsons  v,  Webb,  8  Greenl.  R. 
88 ;  Post,  §  92. 

2  Hampton  v.  Matthews,  2  Harris,  105 ;  Lee  v.  Tinges,  7  Md.  R.  285. 

S  Jones  V.  Farley,  6  Greenl.  R.  226 ;  Hays  v.  Linn,  7  Watts,  R.  520 ;  Post,  §  99. 
^  Paley  on  Agency,  by  Lloyd,  179,  n.;  Id.  198,  n. 
^  See  Williams  v.  Cochrao,  7  Richardson,  45. 


ill  I  lie  guucral  autboritj  belonging  to  his  station,  notwitbstand« 
iiig  auy  written  instructions  for  the  voyage;  for  these  control  his 
luipIieU  authority  only  pro  tantOy  to  the  extent  which  they  are  in- 
tended to  reach. 

^  Si.  In  the  next  place,  although  there  is  a  written  anthcMrityi 
luidei'  which  an  agent  is  transacting  business  for  and  on  the 
credit  of  his  principal,  and  therefore  persons  dealing  with  him, 
uud  knowing  that  he  is  acting  under  such  written  authcHity,  are 
bound  to  know  the  extent  of  hb  authority,  and  to  inquire  into 
itti  liiuitations ;  yet  if  the  principal,  by  his  declarations  on  con- 
duct  to  such  persons,  has  authorized  the  opinion,  that  he  had  in 
tact  giv^n  more  extensive  powers  to  his  agent  than  were  con- 
t'erred,  the  principal  will  be  bound  by  the  acts  of  such  agent,  in 
their  negotiations  with  such  persons,  to  the  extent  of  the  authority 
which  such  declarations  and  conduct  have  fairly  led  them  to  be- 
lieve to  exist^     So,  if  an  agent  is  appointed,  and  receives  writ- 
ten orders  limiting  his  authority,  but,  at  the  same  rime,  he  is 
referred  by  those  orders  to  the  verbal  communications  of  anoth» 
general  agent  of  the  principal,  who  declares,  that  he  has  authofw 
ity  to  control  and  vary  these  written  orders,  and  the  agent  acts 
in  obedience  to  new  orders  given  by  the  general  agent,  he  will 
be  fully  justified  in  his  deviation  firom  the  original  coders.'     And 
parol  evidence  would  certainly  be  admissible,  for  the  purpose 
of  establishing  such  declarations  and  new  coders  of  the  general 
agent,' 

§  82.  In  the  next  place,  it  may  be  laid  down  as  a  general  rule, 
that  where  an  express  authority  is  conferred  by  informal  instru- 
ments, such  as  letters  of  advice,  or  instructions,  or  loosely  drawn 
orders,  especially  where  they  are  general  in  their  t^ms,  or  confer 
a  general  authority,  they  are  construed  with  more  liberality  than 
more  formal  and  deliberate  instruments.^  This  rule  is  adopted 
for  the  convenience  of  merchants ;  and,  indeed,  seems  indispen- 
sable to  general  confidence  and  security,  in  the  ordinary  opoa- 
tions  of  commerce  and  navigation  and  trade.^    The  Roman  law 


1  SchimmelpenBich  r.  Bajmni,  1  IVten,  R.  3M. 
<  AUnnelk  r.  Barnr,  S  Cnnch,  IL  415 ;  Ante,  ^  6^  72,  IS. 
5  Ibid. 

4  Ante,  |§  74,  T^  ISO. 

^  1  Bea,CotDm.as,PLl,ck4,§4,siti.409,4ia,pwSS4^(4difiaik);  Ante, 
^  74,  75. 
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incalcated  an  equally  comprehensive  doctrine.  Ideo  per  nundwn^ 
quoque  vel  per  epistolam^  mandatum  susdpi  potest}  Si  quis  alicui 
scripseritj  ut  debitorem  suum  liberet,  seque  earn  pecuniam^  qtiam  is 
delmerit,  soluturum^  mandati  dctione  tenetwr?  Iteniy  sive  rogOy 
sive  vohj  sive  mando,  sive  alio  quocunque  verbo  scripseritj  mandati 
actio  est? 

§  83.  Subject  to  these  reasonable  qualifications  and  restric- 
tions, the  doctrine  is  unquestionably  true,  that  an  express  written 
authority  cannot  be  enlarged  by  parol  evidence,  or  an  authority 
be  implied,  where  there  exists  an  express  one.  The  authority, 
too,  is  construed,  as  to  its  nature  and  extent,  according  to  the 
force  of  the  terms  used,  and  the  objects  to  be  accomplished.  If 
the  authority  is  special,  it  is  construed  to  include  only  the  usual 
means  appropriate  to  the  end.  If  the  authority  is  general,  it  is 
still  construed  to  be  limited  to  the  usual  means  to  accomplish 
the  end.  Even  if  a  general  discretion  is  vested  in  the  agent,  it 
is  not  deemed  to  be  unlimited.  But  it  must  be  exercised  in  a 
reasonable  manner,  and  cannot  be  resorted  to  in  order  to  justify 
acts  which  the  principal  could  not  be  presumed  to  intend ;  ^  or 
which  would  defeat,  and  not  promote,  the  apparent  end  or  pur- 
pose for  which  the  power  was  given. 

§  84.  Hitherto  we  have  principally  referred  to  cases  of  agency 
created  by  written  instruments.  But  by  far  the  most  numerous 
cases  of  agency  arise,  not  from  formal  or  informal  written  instru- 
ments, but  from  verbal  authorizations,  or  from  implications,  from 
tlie  particular  business  or  employment  of  the  principal  or  agent, 
or  from  the  usual  dealings  between  them,  or  from  the  general 
usages  of  trade  and  commerce.^ 

1  Pothier,  Pand.  Lib.  17,  tit  1,  n.  19 ;  Dig.  Lib.  17,  tit.  1, 1.  1,  §  1. 
9  Pothier,  Pand.  Lib.  17,  tiL  1,  n.  19  ;  Dig.  Lib.  17,  tit.  1, 1.  27,  Introd. 

3  Pothier,  Pand.  Lib.  17,  tit  1,  n.  19  ;  Dig.  Lib.  17,  tit  1, 1.  1,  §  2. 

4  2  Kent,  Conim.  Lect  41,  pp.  617,  618,  (4th  edit)  ;  Id.  620,  621 ;  1  Domat, 
B.  1.  tit  15,  §  8,  arts.  3,  10,  11 ;  IVIackbeath  v.  Haldimand,  1  T.  R.  172,  182. 

5  2  Kent,  Comm.  I.«ect  41,  613-615,  (4th  edit);  1  Liverm.  on  Agency,  §  S, 
j^).  86,  87,  (edit  1818) ;  Paley  on  Agency,  by  Lloyd,  (Sd  edit.)  p.  198 ;  1  Bell, 
ComnL  B.  3,  Pt  1,  ch.  4,  §  4,  art.  410,  (4th  edit)  Mr.  Bell,  in  his  Commentaries 
on  Commercial  Law,  (1  Bell,  Comm.  B.  8,  Pt  1,  ch.  4,  §  4,  art  410,  p.  386,  (6th 
edit);  Id.  p.  478,  (5th  edit.);  has  introduced  some  very  appropriate  remarks. 
"  The  power  of  a  factor,  or  agent,  or  broker,"  (says  he,)  **  is  conferred,  either, 
fir$ty  in  writing ;  formally,  by  power  of  attorney,  or  more  loosely,  in  correspond- 
ence ;  or,  secondly^  by  parol  agreement ;  or,  thirdly^  by  mere  employment    If 
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§  85.  In  all  such  cases,  whether  the  agency  be  of  a  special 
nature,  or  of  a  general  nature,  it  may  also  be  laid  down  as  a 
universal  principle,  that  it  includes,  unless  the  inference  is  ex- 
pressly excluded  by  other  circumstances,  all  the  usual  modes 
and  means  of  accomplishing  the  objects  and  ends  of  the  agency.^ 
And  even  a  deviation  by  the  agent  from  the  appropriate  course, 
will  not  vitiate  his  act,  if  it  be  immaterial  or  circumstantial 


the  powers  are  special,  they  form  the  limits  of  the  authority ;  if  general,  thej 
will  be  more  liberally  construed,  according  to  the  necessities  of  the  occasioD,  and 
the  material,  or  ordinary,  or  reasonable  course  of  the  transaction. 

**  (1.)  In  the  management  of  the  affairs  of  a  foreign  merchant,  especially  where 
there  is  occasion  to  discharge  debts  and  receive  money,  or  to  carry  on  judicial 
proceedings,  a  power  of  attorney  is  the  proper  evidence  of  authority.  It  em* 
powers  the  factor  to  represent  the  principal,  and  act  as  he  might  have  done  if 
present 

^  (2.)  But  agents,  or  factors,  or  brokers,  are  generally  appointed  in  mercan- 
tile aflfairs  by  letter.  So,  a  confidential  clerk  is  authorized  to  accept  or  indorse 
bills  by  a  letter  addressed  to  him,  expressed  in  the  simplest  terms,  and  without 
either  technical  words  or  the  solemnities  of  a  formal  deed.  So,  in  the  couFBe  of 
correspondence,  goods  are  consigned  from  abroad,  with  directions  to  the  con- 
signee to  sell  them,  and  either  to  apply  the  proceeds  in  a  particular  way,  or  to 
place  them  to  account ;  or,  merchants  or  manufacturers,  with  an  accumulation  of 
goods  on  hand,  place  them  with  another,  (ex.  gr.  a  general  agent  or  another 
merchant,)  who  agrees  to  manage  the  sales,  and  to  advance  a  certain  proportioo 
to  be  reimbursed  out  of  the  sales ;  or  one  is  desired  to  buy  goods  for  another,  and 
either  intrusted  with  credit  or  money  for  that  purpose,  or  left  to  make  the  pur- 
chases as  he  can,  on  his  own  or  the  principal's  general  credit ;  or  goods  are  sent 
to  the  warehouse  of  a  general  agent,  with  particular  directions  as  to  their  disposal, 
or  to  be  sold  at  the  ordinary  rate  of  the  market 

**(S.)  In  the  course  of  mercantile  dealings,  goods  are  placed  with  general 
agents,  or  sent  to  public  warehouses,  and  the  power  of  disposal  intrusted  to  bit^ 
kers ;  and  so  an  agency  to  this  effect  is  constituted  without  writing  of  any  kind. 
Many  great  merchants,  in  London  and  elsewhere,  have  neither  goods  nor  ware- 
houses in  their  possession  ;  but,  intrusting  all  their  goods  to  brokers  and  agents, 
confine  their  own  attention  to  the  great  lines  of  commercial  intercourse. 

**  (4.)  Mercantile  agents  have  authority  frequently  conferred  on  them  by  mere 
implication.  This  generally  is  grounded  on  the  sanction  given  by  the  employer 
to  credit  raised  by  a  person  acting  in  his  name.  Such  is  the  power  implied  froQH 
giving  sanction  to  the  acts  of  a  procurator ;  as  where  a  clerk  accepts  or  indoiBes 
bills  for  his  master,  which  that  master  pays  as  Intimately  accepted,  or  aliowa  to 
be  as  well  transferred,  as  if  indorsed  by  himself." 

1  Ante,  §§  57,  59,  60,  78,  74,  76,  77 ;  1  Domat,  B.  1,  tit  15,  §  S,  ait  3;  Id. 
tit  16,  §  3,  art  1 ;  Paley  on  Agency,  by  Llo^-d,  (3d  edit)  S09,  810;  Dawson  v. 
Lawley,  4  £^  R.  65,  66. 
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only,  and  does  not,  in  substance,  exceed  his  right  and  daty.^ 
Indeed,  a  literal  adherence  to'  the  common  course  of  business 
may  sometimes,  under  peculiar  circumstances,  defeat  the  very 
objects  of  the  agency;  and  new  and  unexpected  emergencies 
and  necessities  of  such  a  critical  nature  may  arise,  as,  if  one 
may  use  the  expression,  will  expand  the  authority  beyond  its 
ordinary  limits,  and  justify  even  a  deviation  firom  its  ordinary 
limitations  and  import^ 

§  86.  Whenever  the  authority  given  to  an  agent  is  to  trans- 
act business  for  the  principal  in  a  foreign  country,  or  in  another 
State,  it  must,  in  the  absence  of  all  counter  proofs,  be  pre- 
sumed to  include  the  authority  to  transact  it  in  the  forms,  and 
by  the  instruments,  and  according  to  the  laws  of  the  place 
where  it  is  to  be  done.^  And  each  party,  under  such  circum- 
stances, is  bound  to  know  what  such  •  forms  and  instrumepts 
are,  and  what  acts  are  required  by  those  laws.  For  it  would 
be  unreasonable  to  presume,  that  the  principal  authorized  the 
end,  and  refused  the  lawful  meansi;  or  that  he  intended  to 
violate  the  laws,  or  to  mislead  his  agent  in  relation  to  his 
powers.^ 

§  87.  In  cases  of  agency,  arising  by  implication  and  presump- 
tion firom  any  of  the  circumstances  ahready  alluded  to,  the  nature 
and  extent  of  the  authority  conferred  upon  the  agent  is  to  be 
ascertained  and  limited  in  the  same  manner,  and  by  the  same 
considerations,  which  govern  in  the  exposition  of  an  express  au- 
thority conferred  in  general  terms.  If  the  agency  arises  by  im- 
plication from  numerous  acts  done  by  the  agent,  with  the  tacit 
consent  or  acquiescence  of  the  principal,  it  is  deemed  to  be  lim- 
ited to  acts  of  the  like  nature.^     If  it  arises  from  the  general 


1  Coram.  Dig.  AUomey,  C.  15 ;  Parker  v.  Imley,  15  Wend.  R.  431 ;  Post,  118, 
141,  201. 

«  2  Kent,  Comm.  Lcct  41,  p.  614,  (4th  edit.)  ;  Judson  v.  Sturges,  5  Day,  R. 
556,  560;  8  Chitty  on  Comm.  &  Manuf.  218;  Post,  §§  118,  141,  193,  287;  Liot- 
an)  V.  Graves,  8  Caines,  R.  226;  Lawler  ».  Keaquick,  1  John.Cas.  174  ;  Drum- 
mond  9.  Wood,  2  Caines,  B.  310;  Forrestier  i;.  Boardman,  1  Story,  R  .43. 

3  Owings  I?.  HuU,  9  Peters,  R.  607;  Story  on  Conflict  of  Laws,  §§  260,  262, 

286,  818. 

4  Owings  V.  Hull,  9  Peters,  R.  607. 

*  See  Faley  on  Agency,  by  Lloyd,  198,  199,  201  to  209;  1  Domat,  B.  1,  tit. 
16,  f  8,  arU  1 ;  2  Kent,  Comm.  Lect  41,  pp.  622,  628,  (4th  edit.) 
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habits  of  dealing  between  the  particolar  parties,  it  is  deemed 
to  be  limited  to  decdings  of  the  same  kind,  and  governed  by  the 
same  habits.  If  it  arises  firom  the  employment  of  the  agent  in 
a  particular  business,  it  is,  in  like  manner,  deemed  to  be  limited 
to  that  particular  business.^  And  the  authority  must  be  implied 
from  facts  which  have  occurred  in  the  course  of  such  employ- 
ment, and  not  firom  mere  argument  as  to  the  utility  and  pro- 
priety of  the  agent's  possessing  it.^  If  it  arises  firom  an  authority 
to  do  a  single  or  particular  act,  the  agency  is  limited  to  the  ap- 
propriate means  to  accomplish  that  very  act  and  the  required 
end,  and  the  implied  agency  stops  there.^  In  short,  an  implied 
agency  is  never  construed  to  extend  beyond  the  obvious  pur- 
poses for  which  it  is  apparently  created.^  The  intention  of  the 
parties,  deduced  firom  the  nature  and  circumstances  of  the  par- 
ticular case,  constitutes  the  true  ground  of  every  exposition  of 
the  extent  of  the  authority;  and  when  that  intention  cannot 
be  clearly  discerned,  the  agency  ceases  to  be  recognized,  or  im- 
plied. Obligatio  mandati  d^nsensu  conlrahentium  consistU.^  And 
hence  the  proper  corollary  of  the  Roman  law  :  Diligenter  fines 
mandati  custodiendi  sunt ;  nam  qui  excessit,  aXiud  quid  facere 
videtur.^ 

§  88.  Indeed  the  Roman  law  fully  recognized  the  same  doc- 
trine, as  to  the  nature  and  extent  of  limitations  of  an  implied 
agency.  Thus,  in  the  case  of  a  common  shopman,  or  other 
person  clothed  with  the  institorial  power,^  the  party  could  not 
bind  his  principal,  except  within  the  limits  of  that  power.  Non 
tamen  omne^  quod  cum  Institore  geritur^  obligat  eum^  qui  pns^ 


1  1  Domat,  R  1,  tit.  16,  §  8,  art  1,  2 ;  Odiorne  v.  Maxcy,  13  Mass.  R.  178 ; 
Salem  Bank  v.  Gloucester  Bank,  17  Mass.  R.  1 ;  Williams  v.  Getty,  31  Pena. 
St  R  464. 

3  Hawtayne  v.  Bourne,  7  Mees.  &  Wels.  595. 

3  Ante,  55,  56,  71,  77,  78,  88,  85;  1  Liverm.  on  Agency,  86  to  40,  (edit 
1818);  Id.  94;  Paley  on  Agency,  by  Lloyd,  161,  162,  (8d  edit);  3  Chitty  on 
Comm.  and  Manuf.  196  ;  Smith  on  Mer.  Law,  p.  110,  (3d  edit)  1848. 

^  See  Johnson  v,  Wingate,  29  Maine,  404 ;  Jones  t^.  Warner,  1 1  Conn.  41 ; 
Washington  Bank  v.  Lewis,  22  Pick.  24. 

*  Dig.  Lib.  17,  tit  1, 1.  1 ;  1  Domat,  B.  1,  tit  15,  §  1,  art  5 ;  Id.  B.  1,  tit.  16, 
§8,  art  1,2;  Ante,  §  47. 

6  Dig.  Lib.  1 7,  tit  1, 1.  5 ;  Ante,  §§  43,  70 ;  Kerns  v.  Piper,  4  Watts,  R.  222. 

7  See  ante,  §  8,  Dig.  Lib.  14,  tit  8, 1.  3,  18. 
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posuit;  sedita^  si  ejus  rei  gratia,  cui  prtepositus  fuerit^  contractum 
estj  id  est,  duniaxat  ad  id,  ad  quod  eum  prceposuit}  Proinde,  si 
prcBposui  ad  mercium  distractionem,  tinebor  nomine  ejus  ex  empto 
actiane.  Item,  si  forte  ad  emendum  eum  prceposuero,  tenebor  dun- 
iaxat ex  vendito.  Sed  neque,  si  ad  emendum,  et  ille  vendiderit, 
neque,  si  ad  vendendum,  et  ille  emerit,  debedit  teneri?  So,  that 
we  here  see  it  laid  down  in  positive  tenns,  that  an  agent  em- 
ployed to  buy,  has  no  implied  authority  to  sell ;  and  an  agent 
employed  to  sell,  has  no  implied  authority  to  buy. 

§  89.  A  few  examples,  besides  those  which  have  been  already 
incidentally  introduced,  may  serve  further  to  illustrate  these 
principles  and  deductions.  And,  first,  of  an  authority  resulting 
from  the  tacit  consent  or  acquiescence  of  the  principal.  Where 
a  man  stands  by  knowingly,  and  suffers  another  person  to  do 
acts  in  his  own  name,  without  any  opposition  or  objection,  he 
is  presumed  to  have  given  an  authority  to  do  those  acts.^  Sem^ 
per,  qui  non  prohibet  pro  se  intervenire,  mandare  creditur^  Si 
passus  sim,  aliquem  pro  me  fidejuberefvel  cUids  intervenire,  man- 
dati  teneorJ"  Thus,  if  a  shopman  is  allowed,  with  the  knowl- 
edge  and  acquiescence  of  his  master,  to  sell  goods  which  are  on 
sale  in  the  shop,  the  master  is  presumed  to  have  given  him  the 
requisite  authority  for  that  purpose.  But  such  an  exercise  of 
the  authority  to  sell  will  not,  per  se,  justify  the  shopman  in  buy- 
ing goods  for  his  master ;  for  (as  we  have  seen)  an  authority  to 
buy  cannot  properly  be  inferred  from  an  authority  to  sell.^  They 
are  acts  distinct  in  their  nature,  and  not  dependent  upon,  or  in- 
cidents of  each  other.  But  if  the  shopman  has  been  accustomed 
to  buy  as  well  as  to  sell,  then  the  presumption  of  a  full  authority 
equally  applies  to  both.*^ 


1  Dig.  Lib.  14,  tit  8,1.  5,  §  11. 

8  Dig.  Lib.  14,  tit.  3, 1.  5,  §  12 ;  Ante,  §§  43,  70,  87;  1  Domat,  B.  1,  tit  16,  §  3, 
art  2. 

3  1  Stcny  on  £q.  Jurisp.  §  385-392. 

4  Dig.  Lib.  60,  tit  17, 1.  60 ;  Lib.  17,  tit  1,  L  18 ;  Ante,  §  56 ;  2  Kent,  Comm. 
LecL  41  (4th  edit)  p.  614-616;  1  Bell,  CJomm.  486,  art  410  (4th  edit) ;  Id. 
p.  478-480  (5th  edit) ;  1  Story  on  Equity  Jurisp.  §  885-390. 

«  Dig.  Lib.  1 7,  tit  1, 1.  6,  §  2 ;  Id.  1.  58 ;  Ante,  §  58 ;  1  Liverm.  on  Agency,  37, 
(edit  1818.) 
•  Ante,  §  88 ;  Post,  §§  255,  258. 
7  See  2  Kent,  Comm.  Lect  41,  (4th  edit.)  p.  614-616,  622;  1  Liverm.  on 
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§  90.  The  case  above  supposed  is  that  of  a  general  authority 
to  sell,  or  to  buy,  arising  from  the  knowledge  and  acqoiescenoe 
of  the  principal.  But  the  same  doctrine  will  govern  in  the  casCi 
where  the  act  is  a  single  one,  if  the  acquiescence  of  the  principal, 
with  a  full  knowledge  of  the  facts,  is  established.^  Thus,  if  a 
person  should,  in  the  presence  of  the  principal,  sell  a  parcel  of 
goods  of  the  latter,  without  objection,  as  his  agent,  the  tacit  con- 
sent of  the  principal  to  the  sale  will  be  presumed,  and  it  will 
bind  him.^  [So,  if  an  agent  applies  a  note  belonging  to  his  prin- 
cipal to  satisfy  a  debt  of  the  principal,  the  latter  is  presumed  to 
have  ratified  the  act,  unless  he  disaffirm  it  within  a  reasonable 
time  after  it  comes  to  his  knowledge.^] 

§  91.  Indeed,  the  doctrine  of  Courts  of  Equity  goes  further; 
for  it  clearly  established,  that  if  the  true  owner  of  property  stands 
by,  and  knowingly  suffers  a  stranger  to  sell  the  same  in  his  own 
name,  as  his  own  property,  without  objection,  the  sale  will  be 
valid  against  the  true  owner.^  For  under  such  circumstances, 
his  silence  and  concealment  of  his  title  are  treated  as  equivalent 
to  an  affirmation  that  he  has  no  adverse  title  to  the  property; 
and  it  would  be  a  gross  fraud  upon  the  purchaser,  to  allow  the 
true  owner  thus  to  delude  him  into  a  purchase,  and  afterwards 
to  defeat  the  supposed  rights  acquired  under  it.^  The  same  rule 
will  apply  to  the  case,  where  a  person  knowing  the  fact  that  a 
deed  conveys  his  own  interest  in  a  particular  estate,  voluntarily 
subscribes  the  same  deed,  as  a  witness  of  the  due  execution 
thereof  by  the  person  who  undertakes  to  convey  it®  Courts  of 
law,  also,  as  far  as  they  may,  in  regard  to  personal  property, 
where  no  technical  formalities  are  necessary  to  a  transfer,  now 


Agency,  p.  86-40,  (ed.  1818)  ;  Paley  on  Agency,  by  Lloyd,  167, 188,  (Sd  edit.) ; 
Pothier  on  Oblig.  n.  454-456 ;  1  Domat,  B.  1,  tit.  16,  §  3,  art  1-3;  Dig.  Lib.  14, 
tit.  8,1.  5,  §§11, 12. 

1  Livenu.  on  Agency,  38,  40,  (edit.  1818.) 

9  Heane  v,  Bogen,  9  Barn.  &  Cressw.  577,  586;  Graves  v.  Key,  8  Bam.  & 
Adolph.  318,  note  (a);  Pickard  v.  Sears,  6  Adolpb.  &  Ellis,  R.  469,  474.  See 
Forsyth  v.  Day,  46  Maine,  196. 

3  Brigham  v,  Peters,  1  Gray,  139. 

4  1  Story  on  £q.  Jarisp.  §  385  to  395. 

5  Ibid. 

6  Teasdale  v.  Teasdale,  Sel.  Cas.  in  Ch.  59 ;  1  FonbL  Eq.  B.  1,  eh.  8,  §  4, 
note  (m). 
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act  upon  the  same  enlightened  principles  of  justice.  Thus,  where 
a  man,  without  objection,  suffered  his  own  goods  to  be  sold  by 
an  officer  at  public  auction,  to  satisfy  an  execution  against  a 
third  person,  in  whose  possession  they  were  at  the  time,  it  was 
held  in  favor  of  the  purchaser  at  the  sale,  that  his  conduct  might 
well  authorize  the  conclusion  that  he  had  assented  to  the  sale, 
or  had  ceased  to  be  owner.^ 

§  92.  The  same  rules  apply  to  cases  where  a  clerk  accepts  or 
indorses  bills  or  notes  for  his  master,  which  the  master  after- 
wards pays,  as  legitimately  accepted  or  indorsed  ;  for  his  acqui- 
escence, under  such  circumstances,  will  be  treated  as  equivalent 
to  an  affirmance  of  the  authority  of  the  clerk  to  do  such  acts.^ 
But  a  clerk,  so  intrusted  to  accept  or  indorse  bills  or  notes,  would 
not  thereby  possess  an  authority  to  purchase,  or  to  sell  goods,  for 
his  principal.^  [So,  an  ordinary  clerk  in  .a  store,  has  no  author- 
ity, as  such,  to  borrow  money,  or  draw  bills  and  notes  in  the 
name  of  his  principal.^]  So,  payments  made  to  an  agent  will 
be  good  or  not,  according  to  his  presumed  authority,  arising 
£rom  the  course  of  his  business.  If  he  is  usually  intrusted  to 
receive  payments  and  give  receipts  therefor,  the  principal  will  be 
bound.  But  if  his  employment  has  been  limited  to  other  acts, 
he  will  not  be  bound.^ 


1  Pickard  v.  Sears,  6  Adolph.  &  Ellis,  469,  474.  On  this  occasion  Lord  Den- 
•  man  said :  "  The  rule  of  law  is  clear,  that  where  one,  by  his  words  or  conduct, 
wilfully  causes  another  to  believe  the  existence  of  a  certain  state  of  things,  and 
indoces  him  to  act  on  that  belief,  so  as  to  alter  his  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a  different  state  of  things,  as  exist- 
ing at  the  same  time ;  and  the  plaintiff,  in  this  case,  might  have  parted  with  his 
interest  in  the  property,  by  verbal  gift  or  sale,  without  any  of  those  formalities 
that  throw  technical  obstacles  in  the  way  of  legal  evidence.  And  we  think  his 
conduct,  in  standing  by  and  giving  a  kind  of  sanctiqp  to  the  proceedings  under 
the  execution,  was  a  fact  of  such  a  nature,  that  the  opinion  of  the  jury  ought, 
in  conformity  to  Heam  v.  Rodgers,  9  Barn.  &  Cressw.  686,  and  Graves  v.  Key, 
8  Barn.  &  Adolph.  318,  note,  to  have  been  taken,  whether  he  had  not,  in  point 
of  fact,  ceased  to  be  the  owner.''    Forsyth  v.  Day,  46  Maine,  176. 

«  Ante,  §§  56,  78,  87 ;  Post,  §  104 ;  Johnson  v.  Jones,  4  Barbour,  '369. 

8  See  1  Bell,  Comm.  386, 887,  art.  410,  (4th  edit.) ;  Id.  p.  478  to  482,  (6th  edit) ; 
8  Chitty  on  Comm.  &  Manuf.  196, 197 ;  Ante,  §  87. 

4  Kerns  v.  Piper,  4  Watts,  222.  See  also,  Hampton  v,  Matthews,  2  Harris, 
105. 

>  Paley  on  Agency,  by  Lloyd,  274  to  290. 
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§  93.  So,  if  a  person  should  authorize  another  to  assume  the 
apparent  ownership,  or  right  of  disposing  of  property,  in  the  or- 
dinary course  of  trade,  it  will  be  presumed  that  the  apparent 
authority  is  the  real  authority.  For,  in  such  a  case,  strangeris 
can  look  only  to  the  acts  of  the  parties,  and  to  the  external 
indicia  of  property,  and  ought  not  to  be  affected  by  any  mere 
private  communications,  which  pass  between  the  principal  and 
the  agent.^ 

§  94.  In  like  manner,  an  implied  authority  may  be  deduced 
from  the  nature  and  circumstances  of  the  particular  act  done  by 
the  principal.  If  the  principal  sends  hils  commodity  to  a  place 
where  it  is  the  ordinary  business  of  the  person,  to  whom  it  is 
confided,  to  sell,  it  will  be  intended,  that  the  commodity  is  sent 
thither  for  the  purpose  of  sale.  Thus,  if  the  owner  of  a  horse 
should  send  it  to  a  repository  of  sale,  it  would  be  implied,  that 
he  sent  it  thither  for  the  purpose  of  sale.  So,  if  the  owner  should 
send  goods  to  an  auction  room,  it  would  be  presumed,  that  he 
sent  them  thither  for  sale.  For,  in  each  of  these  cases,  it  could 
not  be  supposed,  that  any  other  purpose  could  be  intended,  such 
as  safe  custody,  or  mere  deposit.  And,  therefore,  it  may  be  laid 
down  as  a  general  rule,  that  when  a  commodity  is  sent  in  such  a 
way,  and  to  such  a  place,  as  to  exhibit  an  apparent  purpose  of 
s^e,  the  principal  will  be  bound,  and  the  purchaser  will  be  safe, 
although  the  agent  may  have  acted  wrongfully,  and  against  his 
orders  or  duty,  if  the  purchaser  has  no  knowledge  thereof.^ 

§  95.  In  like  manner,  the  tacit  consent  or  acquiescence  of  the 
principal  may  be  deduced  from  the  usual  habits  of  dealing  be- 
tween parties.^  Thus,  if  an  agent  has  been  in  the  habit  of  deal- 
ing for  his  principal,  by  buying  and  selling  goods  on  his  account 
on  credit,  and  full  knowledge  thereof  is  brought  home  to  the 
principal,  and  no  objection  is  made ;  the  principal  is  understood 
by  his  silence  to  asseht  to  such  purchases  and  sales  on  credit, 
although  the  usages  of  trade,  or  the  general  course  of  the  busi- 

1  Pickering  v.  Busk,  15  East,  R.  38, 43 ;  Dyer  v.  Pearson,  3  Barn.  &  Cressw.  38, 
42;  Paley  on  Agency,  by  Lloyd,  167,  168,  280  to  289,  (8d  edit.);  Morris  v. 
Cleasby,  4  M.  &  Selw.  566 ;  Blackburn  v,  Scholes,  2  Campb.  348 ;  2  Kent,  Comm. 
Leet.  41,  pp.  620,  621,  (4th  edit.) 

8  Pickering  v.  Busk,  15  East,  R.  38,  43  ;  2  Kent,  Comm.  Lect  41,  p.  621,  (4th 
edit.)  ;  Ante,  §  73,  note. 

8  Post,  §  260. 
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ness,  would  not  justify  such  a  mode  of  purchase  or  sale  on  credit. 
For  the  parties  are  at  liberty  to  dispense  with  such  usages  of 
trade  or  business  at  their  pleasure ;  and  the  habits  of  dealing 
between  them  afford  a  full  and  satisfactory  exposition  of  their 
intention  to  dispense  with  the  general  rule.^ 

§  96.  In  like  manner,  (as  we  have  already  seen,)  ^  the  known 
usages  of  trade*and  business  often  become  the  true  exponents  of 
the  nature  and  extent  of  an  implied  authority  ;^  for,  in  all  cases, 
where  such  usages  exist,  and  an  agency  is  to  be  exercised  touch- 
ing such  matters,  the  natural  presumption,  in  the  absence  of  all 
countervailing  proofs,  is  that  the  agency  is  to  be  conducted  in 
the  manner,  and  according  to  the  practices,  which  are  allowed 
and  justified  by  such  usages.^  Thus,  for  example,  where  a  stock- 
broker is  authorized  to  sell,  and  does  sell  stock,  and  it  turns  out, 
for  want  of  a  proper  stamp,  to  be  unmarketable,  and  in  such 
cases  the  usage  is  for  the  broker  to  take  it  back,  and  repay  the 
purchase-money,  —  the  broker  is  warranted  in  so  doing ;  and  if 
he  has,  in  the  meantime,  paid  over  the  money  to  his  employer, 
he  may  recover  it  back  from  him.^  So,  a  stockbroker,. who  has 
made  a  contract  on  behalf  of  his  principal,  which  the  latter  can- 
not complete,  is  authorized  to  pay  the  money  necessary  and 
proper  to  make  good  the  difference,  and  to  meet  the  loss  paid 
on  account  of  his  principal,  when  that  is  in  accordance  with  the 
rules  established  at  the  Exchange,  although  these  rules  may  not 
,  be  known  to  the  principal.^  Indeed,  so  true  is  this  doctrine,  that, 
under  ordinary  circumstances,  a  deviation  from  such  usages  will, 
if  a  loss  should  occur  therefrom,  exclusively  fall  upon  the  agent, 
even  though  he  acted  with  an  anxious  desire  to  promote  the  in- 
terests of  his  principal  therebyJ     And,  on  the  other  hand,  if  the 


1  2  Kent,  Comm.  Lect  41,  p.  614-616,  (4th  edit);  8  Chitty  on  Comm.  and 
Manuf.  196;  Pale^  on  Agency,  by  Lloyd,  161,  162,  (3d  edit);  Id.  198.  See 
Eagle  Bank  v.  Smith,  5  Conn.  71. 

«  Ante,  §§  60,  73,  77. 

3  Grant  v.  Ludlow,  8  Ohio  St  R.  54. 

*  Pilejr  on  Agency,  by  Lloyd,  4,  5,  9,  45,  204,  205,  209,  (3d  edit) ;  1  Bell, 
Comm.  388,  art.  412,  (4th  edit) ;  Id.  p.  478  to  482,  (5th  edit) ;  Ante,  §§  60,  73, 
77;  Post,  §110. 

ft  Tonng  V.  Cole,  3  Bing.  N.  Cas.  724. 

•  Sutton  r.  Tatham,  10  Adolph.  &  £11.  27. 

7  Paley  on  Agency,  by  Lloyd,  3,  4,  5,  9,  10,  46,  47 ;  Bussell  t;.  Hankey,  6  T. 

9* 
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agent  condncts  hLs  business  according  to  audi  usages,  be  will  be 
exonerated  from  all  responiubility,  e^en  if  it  coold  be  shown,  that 
by  a  deviadoQ  firom  them  he  might  baTe  acted  more  beneficially 
fx  his  principaL^ 

§  97.  In  the  next  place,  as  to  the  incidents,  which  are  implied 
by  law  from  the  direct  or  principal  aothcHitj.  We  have  already 
had  occasion  to  state,  that  evezr  such  antfaority  carries  with  it, 
or  includes  in  it,  as  an  incident,  all  the  powers^  which  are  neces- 
sary, or  proper,  or  nsnal,  as  means  to  effectuate  the  purposes  for 
which  it  was  created.^  In  this  respect,  there  is  no  distinctioDi 
whether  the  anthority  given  to  an  agent  is  gencxal  or  special,  or 
whether  it  is  express  or  impliecL  In  each  case  it  embraces  the 
appropriate  means  to  accomplish  the  desired  end.'  Thus,  (as 
we  have  seen,)  where  an  agent  is  employed  to  procore  a  negoti- 
able bill  or  note,  belonging  to  his  principal,  to  be  discomited,  he 
may,  unless  specially  restricted,  indorse  it  in  the  name  of  the 
principal,  and  bind  him  by  the  indorsement.^  So,  an  order  to 
send  goods  to  tbe  principal  from  a  foreign  coimtryi  implies  a 
power  to  ship  them  generally,  so  as  to  bind  both  the  principal 
and  the  goods  for  the  fireight.^ 

§  93.  In  some  cases,  the  nature  and  extent  of  the  incidental 
authority  turn  upon  very  nice  considerations,  either  of  actual 
usage,  or  of  implications  of  law.     Thus,  an  agent,  employed  to 

R.  12 ;  Belchier  r.  Parsons,  Ambler,  R.  219,  220 ;  Caffrey  r.  Darby,  6  Ves.  496 ; 
Uaflsey  v.  Banner,  1  Jac.  &  Walk.  241,  248,  249 ;  3  Chitt}'  on  Comm.  and  Mana£ 
197,  199. 

1  Moore  v.  Mourgae,  Cowp,  R  480 ;  Smith  r.  Cologan,  2  T.  R.  188,  note  (a); 
Roseell  v.  Hankey,  6  T.  R.  12 ;  Belchier  r.  P^ursons,  Ambler,  R.  219,  220 ;  War- 
wick r.  Noakes,  Peake,  R  68 ;  Paley  on  A^ncy,  by  Lloyd,  9,  10,  21,  (Sd  edit.); 
Id.  4^-47 ;  2  Kent,  Comm.  Lect.  41,  p.  622  to  624,  (4th  edit.) 

2  Ante,  §§  58-60,  73,  85-88 ;  WUliams  r.  Getty,  SI  Penn.  St  R.  464. 

3  1  BeU,  Comm.  387,  art.  412,  (4th  edit);  Id.  p.  478  to  482,  (5th  edit); 
Ante,  §  58  ;  Howard  r.  Baillie,  2  H.  BI.  618 ;  Paley  on  Agency,  by  Lloyd,  189, 
(3d  edit);  3  Chitty  on  Comm.  &  Manaf.  198-200;  1  Domat,  B.  1,  tit  15,  §  3, 
art  10 ;  Id.  B.  1,  tit  16,  §  3,  art  1,  2 ;  Damon  r.  Inhab.  of  Granby,  2  Pick.  345 ; 
Ante,  §§  58-60,  73,  85-88.  • 

4  Ante,  §  59;  Fenn  v.  Harrison,  3  T.  R.  757;  S.  C.  4  T.  R.  177;  1  BeU, 
Comm.  387,  art.  412,  (4th  edit)  ;  Id.  pp.  478-482,  (5th  edit)  ;  Paley  on  Agency, 
by  Lloyd,  197,  198,  (3d  edit) 

«  1  Bell,  Comm.  387,  art  412,  (4th  edit);  Id.  pp.  478-482,  (5th  edit); 
MoUoy  de  Jure  Marit  B.  3,  ch.  8,  §  9  ;  Paley  on  Agency,  by  Lloyd.  241. 
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make,  or  negotiate,  or  conclude  a  contract,  is  not,  as  of  course, 
to  be  treated  as  having  an  incidental  authority  to  receive  pay- 
ments, which  may  become  due  under  such  contract.^  An  agent, 
authorized  to  take  a  bond,  is  not  to  be  deemed,  as  of  course, 
entitled  to  receive  payment  of  the  money  due  under  that  bond.^ 
But,  if  he  is  intrusted  with  the  continued  possession  of  that 
bond,  an  implication  of  such  authority  may  be  deduced  from 
that  fact,  in  connection  with  the  other.^  So,  an  agent,  author- 
ized to  receive  payment,  has  not  an  unlimited  authority  to  re- 
ceive it  in  any  mode  which  he  may  choose ;  but  he  is  ordinarily 
deemed  intrusted  with  the  power  to  receive  it  in  money  only.* 
So,  an  agent,  intrusted  to  receive  payment  of  a  negotiable  or 
other  instrument,  is  ordinarily  deemed  entitled  to  receive  it  only, 
when  and  after,  it  becomes  due,  and  not  before  it  becomes  due.^ 
But  if  there  be  a  known  usage  of  trade,  or  course  of  business  in 
a  pcurticular  employment  or  habit  of  dealing  between  the  parties, 
extending  the  ordinary  reach  of  the  authority,  that  may  well  be 
held  to  give  full  validity  to  the  act.® 


1  Paley  on  Agency,  by  Lloyd,  274-276 ;  3  Chitty  on  Comm.  &  Manuf.  207,  208 ; 
Wbidock  V.  Waltham,  1  Salk,  157  ;  Peck  v.  Harriot,  6  Serg.  &  R.  149;  Puttock 
V.  Ware,  8  Harl.  &  Norm.  979,  (Am.  edit.)  ;  Wostenholm  v.  Davies,  2  Freem.  R. 
289 ;  Henn  v.  Conbby,  1  Ch.  Cas.  98 ;  Gerard  v.  Baker,  1  Ch.  Cas.  94,  note ; 
Dachess  of  Cleveland  v,  Dashwood,  2  Eq.  Ab.  709  ;  Williams  v.  Walker,  2  Sand- 
ford,  Ch.  R.  225. 

«  See  The  River  Clyde  Trustees  v.  Duncan,  25  Eng.  Law  &  Eci-  R.  19. 

*  Paley  on  Agency,  by  Lloyd,  274-276 ;  8  Chitty  on  Comm.  &  Manuf.  207, 
208;  Whitlock  i?.  Waltham,  1  Salk.  157;  Peck  v.' Harriot,  6  Serg.  &  R.  149; 
Wostenholm  v.  Davies,  2  Freem.  R.  289 ;  Henu  v.  Conisby,  1  Ch.  Cas.  98 ; 
Gerard  v.  Baker,  1  Ch.  Cas.  94,  note ;  Duchess  of  Cleveland  v,  Dashwood,  2  Eq. 
Abridg.  709 ;  Williams  v.  Walker,  2  Sandford,  Ch.  R.  225.  See  also  as  to  nego- 
tiable securities,  Mathews  v.  Haydon,  2  Esp.  510. 

4  Paley  on  Agency,  by  Lloyd,  278-280,  290,  291 ;  Smith  on  Merc.  Law,  B.  1, 
ch.  5,  §  4,  pp.  124,  125  (8d  edit.  1848);  Favenc  v.  Bennet,  11  East,  R.  38; 
Bku^kbum  v.  Scholes,  2  Camp.  848;  Todd  v,  Reid,  4  B.  &  Aid.  210;  Russell  v. 
Bangley,  4  B.  &  Aid.  895;  Bartlett  v.  Pentland,  10  B.  &  Cresw.  760;  Scott  v. 
Irving,  1  R  &  Adolph.  605 ;  Barker  v.  Greenwood,  2  T.  &  Coll.  R.  415 ;  Post, 
§§  181,  215,  418,  429,  480 ;  Underwood  v.  Nicholls,  17  C.  B.  239.  See  Stewart 
V.  Aberdein,  4  M.  &  W.  211. 

&  See  Paley  on  Agency,  by  Lloyd,  284,  290 ;  Campbell  v.  Hassell,  1  Stark.  R. 
233;  Pamther  v.  Gaitskell,  18  East,  487,  per  Bayley,  J. 

«  Ibid.;  Paley  on  Agency,  by  Lloyd,  290,  291 ;  8  Chitty  on  Comm.  &  Manuf. 
207,  208. 
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§  99.  Upon  similar  grounds,  an  agent  employed  to  receive 
payment  is  not,  unless  some  special  authority  beyond  the  ordin- 
ary reach  is  given  to  him,  clothed  with  authority  to  commute  the 
debt  for  another  thing ;  or  to  compound  the  debt ;  or  to  release 
it  upon  a  composition ;  ^  [or  to  receive  the  debtor's  note  for  it,^] 
or  to  pledge  a  note  received  for  the  debt,  or  the  money  when  re- 
ceived ;  ^  or  to  submit  the  debt  or  demand  to  arbitration  ;*  unless, 
indeed,  the  particular  employment  of  the  agent,  or  the  general 
usage  of  business,  or  the  habits  of  dealing  between  the  parties, 
should  raise  a  presumption  the  other  way.  The  same  principles 
seem  to  have  been  fully  recognized  and  acted  on  in  the  civil 
law.^ 

§  100.  Incidental  powers  are  generally  deduced  either  from  the 
nature  and  objects  of  the  particular  act  or  agency,  or  from  the 
particular  business,  employment,  or  character  of  the  agent  him- 
self.^ In  some  cases,  the  deduction  is,  in  the  absence  of  all  con- 
trary proofs,  a  mere  inference  of  law ;  in  others  it  is  a  mere  matter 
of  fact,  or  an  inference  of  fact ;  in  others,  again,  it  i^  a  mixed 
question  of  law  and  fact.^  It  may  not  be  without  use  to  give 
a  few  additional  illustrations  of  these  suggestions,  although  a 
thorough  review  of  all  the  cases  would  necessarily  occupy  a  dis- 
proportionate space  in  the  present  Commentaries. 

§  101.  And,  first,  as  to  the  incidental  powers  by  inference  or 
intendment  of  law.^  A  bailiff  of  a  manor  (it  is  said)  may  make 
leases  at  will  without  any  special  authority ;  although  he  cannot 
make  leases  for  years.  The  reason  commonly  assigned  for  this 
distinction  is,  that  the  appropriate  business  of  such  a  bailiff  is 
only  to  collect  rents,  gather  fines,  look  after  forfeitures,  and  to  do 


1  Paley  on  Agency,  by  Lloyd,  290-292 ;  3  Chitty  on  Comm.  &  Manuf.  207- 
209. 

9  McCulIock  V.  McKee,  4  Harris,  289. 

3  Hays  V.  Lynn,  7  Watts,  R.  524 ;  Jones  v.  Farley,  6  Greenl.  R.  226 ;  Ante, 
§  78 ;  Post,  §  118,  and  note. 

*  Caldwell  on  Arbitrations,  14,  15, 162, 168 ;  Paley  on  Agency,  by  Lloyd,  191 ; 
Id.  291,  n.  (e)  ;  Goodson  v.  Brooke,  4  Camp.  K.  168.  And  see  Scarborough  v. 
Reynolds,  12  Ala.  252. 

«  1  Domat,  B.  1,  tit.  16,  §  8,  art.  11 ;  Dig.  Lib.  8,  tit  8, 1.  60;  Ante,  §  70. 

^  See  Hearne  v.  Keene,  5  Bosw.  685. 

7  8  Cbitty  on  Comm.  &  Manuf.  198-201 ;  Ante,  68-60,  88. 

8  See  Howard  v.  Bailie,  2  H.  BL  618. 
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other  acts  of  a  like  nature,  for  the  lord.  But  he  hath  no  estate 
or  interest  in  the  manor  itself;  and,  therefore,  he  cannot  contract 
for  any  certain  interest  thereout,  but  he  must  have  a  special 
power  for  that  purpose.  But  he  may  make  leases  at  will  with- 
out any  special  authority;  because  being  appointed  to  collect 
and  answer  the  rents  of  the  manor  to  his  lord,  if  he  could  not 
make  leases  at  will,  the  lord  might  sustain  great  prejudice  in  case 
of  hb  own  absence,  sickness,  or  other  incapacity  to  make  leases, 
when  any  of  the  former  leases  were  expired.  And  such  leases  at 
will  are  for  the  benefit  of  the  lord,  and  can  be  no  ways  prejudicial 
to  him ;  because  he  may  determine  his  will,  when  he  may  think 
fit^  But  the  bailiff  of  an  estate  has  no  implied  authority  to 
pledge  the  credit  of  his  principal  by  drawing  or  indorsing  bills  of 
exchange,  although  he  is  the  party  through  whose  hands  all  re- 
ceipts and  payments  respecting  the  estate  take  place.^ 

§  102.  Upon  a  similar  ground  of  incidental  authority  by  oper- 
ation of  law,  an  authority  to  buy  or  sell  goods  includes  the 
authority  to  execute  the  proper  vouchers  therefor ;  an  authority 
"  to  do  the  needful,"  in  respect  to  the  fulfilment  of  an  award, 
carries  the  incidental  power  to  prepare  a  release,  if  required  by 
the  aw€u:d;^  an  authority  to  superintend  the  building  of  a 
meeting-house,  to  procure  an  architect,  and  to  borrow  money,  if 
necessary,  includes  an  authority  to  make  the  necessary  contracts 
for  the  building  of  the  meeting-house ;  *  an  authority  to  sell  a 
horse  includes  [it  has  been  thought  ^]  a  power  to  warrant  him ;  ^ 


1  Bac.  Abridg.  Leases  and  Terms  for  Years,  I.  8 ;  Paley  on  Agency,  by  Lloyd, 
189,  190.  See  Cro.  Jac.  177,  178.  It  may  deserve  consideration,  whether  this 
doctrine  ia  applicable  to  the  modem  cases  of  a  lease  at  will,  when  construed  to  be 
a  lease  from  year  to  year,  or  to  any  leases,  except  those  which  are  strictly  leases 
at  will.  In  Rolle*8  Abridgment,  title  Bailiffe,  1.  25,  it  is  laid  down,  that  a  bailiff 
of  a  manor  may  make  a  lease  of  a  piscary  for  years,  for  which  he  cites  3  II.  4, 
13  b.  But  although  the  point  arose  in  that  case,  it  does  not  seem  to  have  been 
decided  by  the  Court,  for  the  cause  went  off  upon  another  issue.  See  Brook, 
Abridg.  BailUe,  pi.  40,  41. 

s  Davidson  v.  Stanley,  2  Mann.  &  Grang:.  721 ;  Ante,  §§  58,  59. 

3  Dawson  v,  Lawley,  4  £sp.  R.  66 ;  Ante,  §§  58-60,  88. 

^  Damon  v,  Inhab.  of  Granby,  2  Pick.  345. 

5  But  see  Scott  v.  McGrath,  7  Barbour,  68 ;  Bryant  v,  Moore,  26  Maine,  84 ; 
Lipscomb  v.  Kitrell,  11  Humph.  256. 

•  Ibid.;  Ante,  §§  58,  59;  Bradford  v.  Bush,  10  Aid.  886;  Helyear  v.  Hawke, 
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a  power  to  sell  goods  includes  a  power  to  warrant  them;^  a 
power  to  buy  a  thing,  without  any  statement  at  what  price,  in- 
cludes the  power  to  buy  at  any  price ;  ^  [and  if  the  agent  be  not 
furnished  with  funds,  to  buy  on  credit  ;*]  a  power  to  deliver  seisin 
of  lands  includes  the  power  to  enter  upon  a  lessee  of  the  land,  in 
order  to  make  the  livery;^  a  power  to  sell  goods  includes  a 
power  to  receive  payment  [at  the  same  time  *]  on  the  sale ;  ®  [but 
a  simple  power  to  sell  does  not  authorize  a  sale  at  auction  ;  ^  a 
power  to  recover  and  receive  a  debt  includes  the  power  to  sue 
for  the  debt,  and  upon  payment  to  make  a  proper  release  or  dis- 
charge of  the  debtor.® 

§  103.  Upon  grounds  nearly  similar,  it  has  been  held,  that  an 


5  Esp.  R.  73-75;  2  Kent,  Comm.  Lect  41,  pp.  617,  618,  621,  (4th  edit.); 
8  Chitty  on  Comm.  &  Manuf.  198-201. 

1  Andrews  v.  Kneeland,  6  Cowen,  R.  854. 

«  Dig.  Lib.  17,  tit  1, 1.  8,  §  1. 

3  Spragae  v.  Gillett,  9  Met  91. 

*  1  Liverm.  on  Agency,  105, 106,  (edit  1818) ;  Co.  Litt  62  b. 

[^  But  not  at  a  subsequent  time,  unless  there  be  some  other  proof  of  authority 
than  a  mere  power  of  sale.     Seiple  v.  Irwin,  80  Penn.  St  R.  513.] 

«  Capel  V,  Thornton,  8  Carr.  &  Payne,  852 ;  Peck  v.  Harriot,  6  S.  &  R.  146 ; 
Hoskins  v.  Johnson,  5  Sneed,  469.  But  see  Mynn  v.  Jolifie,  1  Mood.  &  Rob. 
826,  cited  post,  §  108,  note. 

7  Towle  V,  Leavitt,  8  Foster,  860. 

8  Ante,  §§  58-60;  1  Domat,  B.  1  tit  15,  §  8,  art  10;  Paley  on  Agency,  by 
Lloyd,  290,  291;  Com.  Dig.  Attorney,  C.  15,  citing  Palmer,  R.  894;  1  Liverm. 
on  Agency,  105,  106,  (edit  1818.)  The  civil  law  (as  we  have  seen)  adopted  the 
same  doctrine.  Ad  rem  mobilem  petendam  datus  Procurator,  ad  exhibendum 
recte  aget  Dig.  Lib.  8,  tit  8, 1.  56.  Mr.  Chitty  (8  Chitty  on  Comm.  &  Manuf. 
210)  has  laid  it  down  as  a  general  proposition,  that,  where  an  agent  has  any  bene- 
ficial interest  in  the  performance  of  the  contract  for  conmiissions,  &c.,  he  may 
bring  an  action  on  the  contract  in  his  own  name,  though  the  principal  may  also 
sue  in  the  same  case.  And  he  illustrates  his  remark  by  stating  the  case  of  a  fac- 
tor, a  broker,  an  auctioneer,  a  policy  broker,  whose  name  is  on  the  policy,  and  a 
shipmaster  for  freight ;  in  all  which  cases,  he  says,  the  agent  may  sue  in  his  own 
name.  The  case  of  a  broker,  unless  he  is  also  a  factor,  or  named  in  the  contract, 
does  not  justify  his  position.  And  it  is  far  from  being  generally  true,  that  an 
agent,  who  has  an  interest  in  the  contract  for  his  commissions,  may  therefore  sue. 
He  can  sue  only,  when,  in  contemplation  of  law,  he  as  well  as  his  principal,  is  a 
party  to  the  contract  Thus,  if  a  factor  should  sell  goods,  and  take  a  negotiable 
note  in  the  name  of  the  principal  for  the  amount  of  the  sales,  he  could  not  sue  on 
the  note  so  given  in  his  own  name,  notwithstanding  his  commissions  for  the  sale 
were  included  in  the  note.     Ante,  §§  98, 101 ;  Post,  891-404,  422,  450. 
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agent  to  insure,  has  an  incidental  authority  to  abandon  the  prop- 
erty insured  to  the  underwriters,  in  the  case  of  a  total  loss.^  So, 
an  agent  to  insure  has,  if  the  policy  remains  in  his  hands,  an  in- 
cidental authority  to  receive  payment  of  losses  thereon.^  So,  an 
agent,  employed  to  subscribe  a*  policy  for  the  principal,  has  an 
implied  authority  to  adjust  the  loss  upon  the  same  policy ;  and 
to  receive  payment  in  money ;  but  not  to  receive  payment  in  any 
other  manner.^  So,  an  agent  authorized  to  buy  a  cargo  for  his 
principal,  if  no  other  means  or  funds  are  provided,  has  an  inci- 
dental authority  to  give  notes,  or  draw  and  negotiate  bills  on  his 
principal  for  the  amount.^ 

§  103  a.  In  like  manner,  wherever  a  payment,  if  made  by  or 
to  an  agent,  would  be  a  good  payment,  and  bind  the  principal 
as  being  within  the  scope  of  the  employment  of  the  agent,  or 
otherwise  authorized  by  the  principal,  there  a  tender  of  payment 
by  or  to  an  agent  will  in  like  manner  be  deemed  a  good  tender 
to  or  by  the  principal,  and  bind  the  parties  accordingly.^ 

§  104.  In  the  next  place,  as  to  the  cases  of  incidental  author- 
ity, as  a  mere  inference  of  fact  from  the  peculiar  circumstances 
of  the  case.  Thus,  if  a  merchant  has  been  in  the  habit  of  allow- 
ing particular  clerks  in  his  counting-house  to  sign  and  indorse 
notes  on  his  account,  this  will  furnish  an  inference,  that  it  is  in- 
cidental to  their  authority  as  such  clerks,  although  not  otherwise 
properly  pertaining  to  their  duties.®    So,  if  an  agent  takes  a  bond 


1  Chesapeake  Insar.  Co.  v.  Stark,  6  Cranch,  268,  272 ;  1  Emerig.  Assur.  ch.  5, 
§  4,  pp.  141,  142;  Ante,  §  58. 
9  Bonsfield  v.  Cro6well,  2  Camp.  R.  545 ;  Ante,  §  58 ;  Post,  §  191. 

3  Richardson  r.  Anderson,  1  Camp.  R.  48  n. ;  Todd  v.  Reed,  4  Barn.  &  Aid. 
210;  Ante,  §  58.  The  case  of  an  insurance  broker  illustrates  the  general  prin- 
ciple in  a  very  clear  manner.  He  has  acquired,  by  usage,  a  known  authority  to 
adjust  the  loss,  and  receive  payment  thereof.  But  his  authority  to  receive  pay- 
ment is,  by  the  same  usage,  restricted  to  recovering  payment  in  money ;  and  he 
cannol  receive  it  so  as  to  bind  his  principal  in  any  other  manner.  Paley  on 
Agency,  by  Lloyd,  278,  281-285;  Todd  v.  Reid,4  Bam.  &  Aid.  210;  Russell  v. 
Bangley,  4  B.  &  Aid.  895;  Bartlett  v.  Pentland,  10  B.  &  Cressw.  760;  Scott  v. 
Irving,  1  B.  &  Adolph.  605 ;  Campbell  v.  Hassell,  1  Stark.  R.  233 ;  Ante,  §  58. 

4  Perrotin  v.  Cucullu,  6  Louis.  R.  587 ;  Ante,  §§  58,  59. 

^  Smith  on  Merc.  Law,  pp.  124,  125,  (3d  edit)  1843;  Moffat  v.  Parsons,  5 
Taunt  R.  307  ;  Goodland  v.  Blewith,  1  Camp.  R.  477 ;  Kirton  v,  Braithwaite,  1 
Mees.  &  Wels.  310 ;  Post,  §  418. 

*  Paley  on  Agency,  by  Lloyd,  161-169,  (8d  edit) ;  Id.  198,  211 ;  Dyer  v. 
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for  bis  principal,  and  is  allowed  to  retain  possession  of  it,  it  is 
presumed,  that  be  possesses  an  incidental  autbority  to  receive 
tbe  mon^y  wbicb  is  due  on  it ;  [but  tbis  ceases  wbenever  tbe 
bond  is  withdrawn.^]  And,  generally,  tbe  possession  of  a  nego- 
tiable instrument  is  deemed  sufficient  primd  facie  evidence  of 
tbe  title  of  tbe  possessor  to  receive  payment  of  it* 

§  105.  lu  tbe  next  place,  as  to  cases  where  tbe  question  of 
incidental  autbority  is  a  mixed  question  of  law  and  fact.  Tbis 
most  commonly  arises  where  the  point  turns  upon  tbe  consid- 
eration, whether  the  agent  is  a  general  or  a  special  agent ;  or 
whether,  if  a  general  agent,  bis  special  instructions  are  known  to 
the  other  party.  In  each  of  these  cases,  the  ultimate  decision 
must  rest,  partly  upon  principles  of  law,  and  partly  upon  facts, 
limiting  or  controlling  tbe  application  of  those  principles.  Thus, 
if  a  person  be  a  general  agent,  his  acts,  as  such,  will  bind  bis 
principal,  although  he  may  have  received  private  instructions 
narrowing  or  withdrawing  bis  authority.^  But,  if  those  instruc- 
tions are  known  to  tbe  other  party,  dealing  with  him,  then  those 
instructions  become,  as  to  such  person,  tbe  sole  guide  and  au- 
tbority, by  which  to  measure  the  extent  of  tbe  rights  and  duties 
of  tbe  agent.* 

§  106.  But,  by  far  the  largest  portion  of  incidental  powers  is 
deduced  from  the  particular  business,  employment,  or  character 
of  the  agents  themselves.  Whatever  acts  are  usually  done  by 
such  classes  of  agents ;  whatever  rights  are  usually  exercised  by 
them ;  and  whatever  duties  are  usually  attached  to  them ;  all 
such  acts,  rights,  and  duties  are  deemed  to  be  incidents  of  tbe 
authority  confided  to  them  in  their  particular  business,  employ- 

V • — ■ — — ■ ■ — 

Pearson,  3  B.  &  Cressw.  88,  42  ;  Whitehead  v,  Tuckett,  15  East,  409, 410  ;  Thor- 
old  V.  Smith,  11  Mod.  R.  87,  88 ;  S  Chitty  on  Comm.  &  Manuf.  199,  200 ;  Smith 
on  Merc.  Law,  pp.  124, 125,  (3d  edit  1843) ;  Ante,  §§  59,  92 ;  Smith  v.  East  India 
Co.  16  Simons,  R.  76. 

1  Whitelocke  v.  Waltham,  1  Salk.  157 ;  Paley  on  Agency,  by  Lloyd,  274,  275. 
See  The  River  Clyde  Trustees  v.  Duncan,  25  Eng.  Law  &  Eq.  R.  19  ;  Williams 
V.  Walker,  2  Sandford,  Ch.  R.  225. 

a  Owen  17.  Barrow,  4  Bos.  &  Pull.  101 ;  Hatfield  i;.  Reynolds,  84  Barbour,  612 ; 
Anon.  12  Mod.  564 ;  Paley  on  Agency,  by  Lloyd,  276 ;  8  Chitty  on  Comm.  & 
Manuf.  207,  208. 

3  Ante,  §  73  ;  Post,  §§  127,  128,  448. 

4  See  ante,  §  73 ;  2  Kent,  Comm.  Lect  41,  pp.  620,  621,  (4th  edit)  3  Chitty 
on  Comm.  &  Manuf.  198-200;  Paley  on  Agency,  by  Lloyd,  169,  211,  (3d  edit). 
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ment,  or  character.^  These,  indeed,  are  in  some  cases  so  well 
known  and  so  well  defined  in  the  common  negotiations  of  com- 
merce, and  by  the  frequent  recognitions  of  courts  of  justice,  as 
to  become  matters  of  legal  intendment  and  inference,  and  not  to 
be  open  for  inquiry  or  controversy.  In  other  cases,  indeed,  they 
may  be  fairly  open,  as  matters  of  fact,  to  be  established  by  suit- 
able proofs.^  Thus,  for  example,  the  general  incidental  author- 
ities, rights,  and  duties  of  auctioneers,  of  brokers,  of  factors,  of 
cashiers  of  banks,  of  masters  of  ships,  and  of  partners,  are  in 
general  so  well  known  and  defined,  as  to  be  propounded  as  mat- 
ters of  law,  not  open  to  be  discussed  before  a  jury.  Perhaps  it 
may  not  be  without  use,  even  at  the  hazard  of  some  repetition, 
to  state  some  of  the  incidental  powers  of  these  classes  of  agents, 
which  have  been  familiarly  recognized  in  courts  of  justice,  as 
they  will,  at  the  same  time,  suggest,  some  of  the  correspondent 
limitations  upon  these  powers,  and  show  their  proper  extent  and 
determination. 

§  107.  And,  first,  as  to  Auctioneers.  We  have  already  had 
occasion  to  consider  the  nature  and  character  of  this  class  of 
agents,  and  to  refer  to  the  fact,  that  for  some  purposes,  an  auc- 
tioneer is  deemed  the  agent  of  both  parties.^  Thus,  he  has  an 
incidental  authority,  virtute  officii^  to  bind  both  the  seller  and 
the  purchaser,  by  his  memorandum  of  the  sale  and  purchase.^ 
He  has  also  an  incidental  authority  to  sue  the  purchaser  in 
his  own  name,  as  being  in  some  sort,  not  merely  an  agent, 
but  a  contracting  party.^  He  has  also  a  right  to  prescribe 
the  rules  of  bidding,  and  the  terms  of  sale.^  And  his  verbal 
declarations  at  the  sale,  at  least  where  they  do  not  contra- 
dict the  written  particulars  of  the  sale,  are«  admissible  against 


1  Pothier  on  ObligatioiiB,  bj  Evans,  n.  454-456 ;  1  Domat,  B.  1,  tit.  16,  §  8, 
irt  1-8. 

s  8  Chittj  on  Comm.  and  Mannf.  20 ;  Palej  on  Agency,  by  Lloyd,  281-285. 

'  Ante,  §  27;  8  Chitty  on  Comm.  and  Manuf.  281. 

4  Ante,  §  27 ;  Williams  v.  Millington,  1  H.  Bl.  85 ;  8  Chitty  on  Comm.  and 
Mannf.  292. 

6  Ante,  §  27;  Williams  v.  Millington,  1  H.  Bl.  81,  84,  85;  8  Chitty  on  Comm. 
and  Manaf.  210;  Robinson  v,  Rutter,  80  Eng.  Law  &  Eq.  R.  401 ;  4  EL  & 
BL  954 ;  Paley  on  Agency,  by  Lloyd,  862,  (8d  edit) ;  Atkyns  v.  Amber,  2 
£sp.  R.  498;  Post,  §897. 

*  Paley  on  Agency,  by  Lloyd,  257 ;  1  Liyerm.  on  Agency,  77,  (edit  1818.) 
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the  principal  and  binding  on  him,  as  an  incident  to  bis  author- 
ity to  sell.^ 

§  106.  ()n  the  other  hand,  an  auctioneer  is  deemed  the  agent 
of  the  seller  at  the  sale  only ;  and,  therefore,  after  the  sale  is 
made,  he  has  no  incidental  authority  to  deal  with  the  purchaser 
as  to  the  terms,  upon  which  a  title  is  to  be  made,  without  some 
special  authority  for  that  purpose.^  He  cannot  delegate  his  an* 
tbority  to  another  person  ;  not  even  to  his  own  clerk*^  He  can* 
not  sell  on  credit ;  ^  neither  can  he  sell  at  private  sale.^ 

§  109.  Secondly,  as  to  Brokers.  These,  as  we  have  seen, 
have  an  incidental  authority  to  sign  the  contract  for,  and  as  the 
agent  of,  both  parties.^  A  broker  employed  to  effect  a  policy, 
has  an  incidental  authority  to  adjust  losses  upon  it ;  and,  if  em* 
ployed  to  settle  losses,  he  has  authority  to  refer  a  disputed  loss 
to  arbitration.^     A  broker,  employed  to  buy  or  sell  without  limi* 


1  See  Palej  on  Agency,  hy  Lloyd,  257,  (8d  edit.) ;  Gunnis  o.  Exhart,  1  H. 
BL  289 ;  Howard  v.  Braitbwaite,  1  Yes.  &  B.  209,  210 ;  Powell  v.  Edmunds, 
12  East,  R.  6;  Ogilvie  v.  Foljambie,  8  Meriv.  R.  68.  Whether  an  auctioneer 
has,  virtute  officii,  a  right  to  warrant  the  goods,  does  not  seem  to  be  perfectlj 
clear  upon  the  authorities.  In  the  case  of  The  Monte  Allegre,  9  W^eat.  K 
645,  647,  it  was  laid  down,  that  sales  at  aucdon  in  the  usual  mode  are  neyer 
understood  to  be  accompanied  by  a  warranty.  And  it  was  added,  that  auc- 
tioneers are  special  agents,  and  have  only  authority  to  sell,  and  not  to  warrant, 
unless  specially  instructed  so  to  do.  The  authorities,  cited  in  support  of  the 
text,  seem  to  inculcate  a  more  modified  doctrine.  But  in  cases  of  judicial  sales 
by  marshals,  and  other  public  officers,  they  have  no  authority  to  warrant  The 
Monte  Allegre,  9  Wheat  R.  644  to  646  ;  Fort  v.  The  United  States,  1  Dev.  R. 
Court  of  Claims ;  Puckett  o.  United  States,  Id. ;  Tates  v.  Bond,  2  McCord,  8S2 ; 
Bashore  v.  Whisler,  8  Watts.  490. 

2  Seton  V.  Sbide,  7  Ye^  276  ;  Paley  on  Agency,  by  Lloyd,  208. 

3  Ante,  §§  IS,  29 ;  Celes  v.  Trecothick,  9  Yes.  284. 

4  8  Cbitty  on  Comm.  and  Manuf.  218,  and  cases  there  cited.    See  ante,  §  60. 
^  Ante,  §  27.    Whether  an  auctioneer  has  authority  to  receive  the  whole 

purchase-money  on  a  sale  of  real  estate,  or  only  the  deposit,  may  admit  of  some 
question.  It  was  said,  in  alignment  by  counsel,  in  Mynn  v,  Jolifie,  1  Mood,  k 
Rob.  826,  that  he  had  only  a  right  to  receive  the  deposit  And  it  was  held  l^ 
Littledale,  J.,  in  the  same  case  generally,  that  **  an  agent  employed  to  sell  [an 
estate]  has  no  authority,  as  such,  to  receive  payment"  See,  as  to  sale  of  per- 
sonal chattels,  Capel  v.  Thornton,  8  Carr.  &  Payne,  852,  and  ante,  $§  27, 102. 

0  Ante,  §  28  to  82;  Paley  on  Agency,  by  Lloyd,  814,  815,  and  note.  See,  at 
to  power  of  brokers  to  bind  both  parties.  Greaves  v.  Legg,  84  £ng.  Law  &  Eq. 
R.  489 ;  2  Hurl.  &  Norm.  210. 

7  Ante,  §  58;  Richardson  v.  Anderson,  1  Camp.  R.  48,  note ;  .Goodson  «. 
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tation  of  price,  has  the  incidental  authority  to  bind  his  princi- 
pal by  any  price,  at  which  he  honestly  buys  or  sells.^  So,  a 
broker,  authorized  to  sell  goods  without  any  express  restriction 
as  to  the  mode,  .may  sell  the  same  by  sample  or  with  warranty.^ 
Ordinarily,  he  cannot  make  the  contract  in  his  own  name ;  but 
ought  to  do  it  in  the  name  of  the  principaL^  There  are  excep- 
tions, however,  by  the  usages  of  trade,  as  in  cases  of  policies 
of  insurance,  which  are  usually  made  in  the  name  of  the  policy 
broker,  and  he  may  then  sue  thereon.f  So,  he  cannot  buy  or 
sell  on  credit,  except  in  cases  justified  by  the  usages  of  trade.^ 
So,  a  broker  has  ordinarily  no  authority  virtute  officii^  to  re- 
ceive payment  for  property  sold  by  him ;  and,  if  payment  is 
made  to  him  by  the  purchaser,  it  is  at  his  own  risk,  unless 
£rom  other  circumstances  the  authority  can  be  inferred.^  A 
broker  also  has  no  power  to  delegate  his  own  authority  to  an- 
other person.^ 

§  110.  Thirdly,  as  to   Factors*    Factors,  as  we  have  seen, 
may  sell  in  their  own  name  the  goods  of  their  principal ;  and 

Brooks,  4  Camp.  B.  168 ;  Faley  on  Agency,  by  Lloyd,  191, 192,  281 ;  1  Emeri- 
gon,  ch.  5,  §  4,  p.  141,  edit  Boulay  Paty. 

1  Paley  on  Agency,  by  Lloyd,  208,  209 ;  East  India  Co.  o.  Hensley,  1  Esp. 
B.111. 

s  Andrews  o.  Kneeland,  S  Cowen,  R.  854 ;  The  Monte  Allegre,  9  Wheat  648, 
644. 

>  1  Donat,  B.  1,  tit  17,  §  1,  art  1 ;  Ante,  §§  28  to  82. 

4  Paley  on  Agency,  by  Lloyd,  862;  8  Chitty  on  Comm.  and  Manu£  210; 
Baring  o.  Corrie,  2  Bam.  &  Aid.  187 ;  Post,  f§  161,  272,  894. 

^  Ante,  §  60 ;  Paley  on  Agency,  by  Lloyd,  212 ;  Henderson  v.  Barnewell,  1 
Y.  &  Jcnr.  887. 

^  Paley  on  Agency,  by  Lloyd,  279,  280 ;  Baring  v,  Corrie,  2  B.  &.  Aid.  187 ; 
Campbell  o.  Hassell,  1  Stark.  R.  288.  [The  contrary  was  held  in  Higgins  v. 
Mone,  6  Bosworth,  844.]  Insurance  brokers  are  conndered  as  having,  by 
usage,  an  authority  to  adjust  losses,  and  to  receive  payment  of  them.  Ante,  §§ 
88,  108;  Paley  on  Agency,  by  Lloyd,  281  to  285;  Id.  291;  Todd  v.  Reid,  4 
B.  &  Aid.  210 ;  Scott  v.  Irving,  1  B.  &  Adolph.  605  ;  Bousfield  v.  Creswell,  2 
Camp.  R.  545 ;  1  Liverm.  on  Agency,  ch.  8,  §  2,  p.  856,  (edit  1818)  ;  Richard- 
son o.  Anderson,  1  Camp.  R.  48,  note ;  1  Emerigon,  ch.  5,  §  4.  But  then,  they 
are  restricted  to  the  receiving  of  money  in  payment ;  and  are  not  at  liberty  to 
receive  payment  in  any  other  manner,  unless,  indeed,  there  is  a  clear  usage  of 
trade  governing  the  case.  Ante,  §§  98,  108,  and  note;  Post,  §§  181, 418, 480; 
FUey  on  Agency,  281  to  285 ;  Todd  v.  Reid,  ubi  supra ;  Russell  v.  Bangley, 
Bam.  k  Aid.  895 ;  Bartlett  v.  Pentland,  10  B.  &  Cressw.  760. 

7  Ante,  §§18,  29. 
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they  may  buy  goods  in  the  like  manner  for  their  principal ;  and 
in  each  case  the  principal  will  be  bound  by  their  acts,  in  the 
same  way  and  to  the  same  extent,  as*  if  his  own  name  were 
used.^  They  have  also  an  incidental  authority  to  sell  on  credit, 
where  the  usage  of  trade  justifies  it.^  So,  factors,  employed 
to  ship  goods,  as  well  as  to  buy  goods  for  their  principal,  have 
an  incidental  authority  to  bind  the  latter  to  the  payment  of  the 
fireight^  And  where  they  have  a  general  authority  to  buy,  or 
to  sell,  they  are  treated  as  general  agents,  and  their  acts  bind 
their  principal,  even  though  they  have  violated  their  private  and 
secret  instructions.*  [Factors,  however,  like  other  agents,  are 
bound  to  obey  the  directions  of  their  employer,  or  they  are  re- 
sponsible.^] But  factors  cannot  ordinarily  delegate  their  author- 
ity to  other  persons.® 

§  111.  Factors  have  also  a  special  property  in  the  goods 
consigned  to  them ;  and  for  many,  if  not  for  most  purposes, 
(except  as  between  themselves  and  their  principal,)  they  are 
treated  as  the  owners  of  the  goods.^  We  have  seen,  that  con- 
signees for  sale,  such  as  commission  merchants,  are  truly  de- 
scribed as  factors.®  The  question  has  often  been  discussed, 
whether  factors,  or  consignees  for  sale  have  an  implied  author- 
ity to  insure  for  their  principal ;  for  there  cannot  be  a  doubt, 
that  they  may  insure  upon  their  own  account  to  the  extent  of 
their  own  interest.     The  general  doctrine  now  established  is, 

1  Ante,  §  84  ;  Paley  on  Agency,  by  Lloyd,  207. 

9  Ante,  §  60 ;  Post,  §§  209,  226 ;  1  Domat,  B.  1,  tit.  16,  §  8,  art  1,  2 ;  Byrne  v. 
Scbwing,  6  B.  Monroe,  199 ;  Greely  v.  Bartlett,  1  Greenl.  R.  172;  Forestier  v. 
Bordman,  1  Story,  R.  48. 

3  Ante,  §  98;  Faley  on  Agency,  by  Lloyd,  241. 

4  Paley  on  Agency,  by  Lloyd,  206,  207;  8  Chitty  on  Comm.  and  Manuf.  19S, 
199  ;  2  Kent,  Comm.  Lect.  41,  pp.  619, 620,  (4th  edit.)  But  see  Day  v,  Crawford, 
18  Georgia,  508. 

s  Evans  v.  Root,  8  Seld.  186;  Day  v.  Crawford,  18  Georgia,  508. 

6  Ante,  §§  13,14. 

7  Ante,  §§  84,  102,  note.  The  question  as  to  the  precise  time  when  the  prop- 
erty may  be  said  to  vest  in  a  factor,  who  is  consignee  under  liabilities  in  advance, 
properly  falls  under  the  Law  of  Shipping,  and  especially  under  that  branch  of  it 
which  respects  the  right  of  stoppage  in  transitu.  See  Abbott  on  Shipp.  p.  8,  ch. 
9,  §  4  to  25 ;  Holbrook  v,  Wight,  24  Wend.  R.  169 ;  Hall  v.  Smith,  1  Bos.  k 
Pull.  568. 

8  Ante,  §§  88,  84  ;  8  Chitty  on  Comm.  and  Manuf.  204,  205 ;  Martini  v.  Coles, 
1  M.  &  Selw.  140,  147. 
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that  they  may  insure  both  for  themselves  and  for  their  princi- 
pal^ Bui  they  are  not  positively  bound  to  insure,  unless  they 
have  received  orders  to  insure,  or  promise  to  insure,  or  the  usage 
of  trade,  or  the  habit  of  dealing  between  them  and  their  prin- 
cipals, raises  an  implied  obligation  to  insure.^  They  may  in- 
sure in  their  own  names,  or  in  the  name  and  for  the  benefit  of 
their  principaL  If  they  insure  in  their  own  name  only,  they 
may,  in  case  of  loss,  recover  the  whole  amount  of  the  value  of 
the  property  insured  firom  the  underwriters,  and  the  surplus  be- 
yond their  own  interest,  will  be  a  resulting  trust  for  the  benefit 
of  their  principals.'  "Whether,  if  they  are  mere  naked  consignees, 
to  take  possession  of  the  goods  only,  without  a  power  to  sell, 
they  have  a  right  to  insure  for  themselves,  or  for  their  principal, 
is  perhaps  more  questionable ;  but  the  point  has  not  as  yet  be- 
come the  subject  of  direct  adjudication.^ 

§  112.  It  Is  to  this  consideration,  that  factors  are  to  be  treated 
as  special  owners  of  the  property  consigned  to  them,  that  we 
may  refer  many  of  the  rights  and  powers  attributed  to  them. 
They  may  sue  in  their  own  names  for  the  prices  of  goods  sold 
by  them  for  their  principal ;  ^  and  they  are  also  liable  to  be  sued 
for  goods  bought  by  them  for  their  principal ;  and  of  course  they 
have  a  right  in  their  own  names  to  receive  payments,  to  give  re- 


1  Waters  v.  Monarch  Life  &  fire  Ins.  Co.  84  Eng.  Law  &  £q.  R.  116 ;  5 
Ellis  &  Blackb.  870. 

•Palcy  on  Agency,  by  Lloyd,  18-20;  Id.  107,  108;  Pott,  §  190;  Smith  w. 
Lascelles,  2  T.  R.  189 ;  Cranford  v.  Hunter,  8  T.  R.  18 ;  French  v.  Backhouse, 
5  Burr.  R.  2727 ;-l  Liverm.  on  Agency,  ch.  8,§  1,  pp.825,  326  (edit.  1818); 
Morris  v.  Sommerl,  1  Cnnd/s  Marshall  on  Ins.  801  a,  note ;  Randolph  v.  Ware, 
S  Craneb,  R.  503 ;  8.  C.  2  Wash. ;  Columbian  Ins.  Co.  v.  Lawrence,  2  Peters, 
R.  49. 

8  Ibid ;  Post,  §§  16,  274,  394. 

^  Paley  on  Agency,  by  Lloyd,  207,  208;  Wolfe  v,  Homcastle,  1  Bos.  &  Pull. 
828 ;  Lucena  v.  Crawford,  3  Bos.  k  PulL  98 ;  Lncena  v.  Crawford,  5  Bos.  & 
PolL  824,  per  Lord  Eldon ;  Cornwall  v.  Wilson,  1  Yes.  509 ;  De  Forest  v.  Fulton 
Ins.  Ca  1  Hall,  K  84, 106,  107, 184,  185.  This  whole  subject  underwent  much 
examination  in  the  case  of  Lucena  v.  Crawford,  8  Bos.  &  Pull.  75 ;  S.  C.  5  Bos. 
k  PuIL  269.  But  Uie  most  ample  and  satisftctory  discussion  of  it  is  to  be  found 
in  the  very  elaborate  opinions  delivered  by  Mr.  Ch.  Justice  Jones,  and  Mr.  Jus- 
tice Oakley,  in  the  Superior  Court  of  New  York,  in  De  Forest  v.  The  Fulton 
Ins.  Co.  1  Hall,  R.  84, 100  to  186. 

ft  See  White  v.  Cboateau,  10  Barb.  202. 

10  ♦ 


114  AQENCT.  [oh.  VI. 

ceipts  for  payments,  and  to  discharge  the  debtors  from  their  offi- 
cial transactions,^  at  least,  unless  notice  is  given  to  the  contrary 
by  their  principal.^  The  circmnstance,*that  factors  are  acting 
under  a  del  credere  commission,  does  not  seem  to  make  any  dif- 
ference as  to  the  validity  or  extent  of  their  authority.* 

§  113.  On  the  other  hand,  factors  have  no  incidental  authority 
to  barter  the  goods  of  their  principal,^  or  to  pledge  such  goods 
for  advances  made  to  them  on  their  own  account,  or  for  debts 
due  by  themselves ;  ^  although  they  may  certainly  pledge  them 


1  Drinkwater  v,  Goodwin,  Cowp.  R.  254 ;  Johnson  v.  Usborne,  11  Adolph.  k 
EIL  549 ;  Post,  §  400.     . 
3  Paley  on  Agency,  by  Lloyd,  278,  285,  286 ;  Post,  §§  401, 401  a, 

3  Paley  on  Agency,  by  Lloyd,  285,  286  ;  Morris  v.  Cleasby,  4  M.  &  Selw.  666, 
574, 575 ;  Ante,  §  83,  and  note ;  Thompson  v.  Perkins,  8  Mason,  R.  232 ;  2  Kent, 
Comm.  Lect.  41,  p.  624,  (4th  edit)  ;  2  Stair,  Instit  by  Brodie,  921,  922,  note; 
Post,  §  215 ;  Graham  v,  Ackroyd,  19  £ng.  Law  &  £q.  K  659  ;  10  Hare,  192. 

4  Ante,  §  78 ;  Guerriero  v.  Peile,  3  Bam.  &  Aid.  616  ;  2  Kent,  Comm.  Lect 
41,  pp.  625-628,  (4th  edit) 

fi  Paley  on  Agency,  by  Lloyd,  213-282 ;  Post,  §  889 ;  8  Chitty  on  Comm. 
and  Manuf.  204,  205 ;  Rodriguez  v.  Hefiernan,  5  Johns.  Ch.  R.  429  ;  Benny  v. 
Rhodes,  18  Misso.  147;  Kelly  v.  Smith,  1  Blatchf.  290;  2  Kent,  Comm.  Lect 
41,  pp.  625-627,  (4th  edit)  ;  1  Bell,  Couun.  B.  3,  Pt  1,  ch.  4,  art  412,  pp.  388- 
394,  (4th  edit) ;  Id.  pp.  485-488,  (5th  edit) ;  Boyson  v.  Coles,  6  M.  &  Selw.  14  ; 
Evans  v.  Potter,  2  Gallison,  R.  13,  14;  Van  Amringe  v.  Peabody,  1  Mason,  B. 
440.  The  point,  whether  a  factor  has  an  authority  to  pledge  the  goods  of  his 
principal,  as  has  been  already  stated,  (ante,  §  78,  note,)  has  undergone  a  good 
deal  of  discussion,  and  no  small  degree  of  doubt  has  been  entertained  upon  it, 
until  a  recent  period.  The  doctrine  i#  now  fully  established  in  England,  that 
he  cannot  pledge,  although  some  of  the  Judges  have  lamented  the  establishment 
of  it  The  same  doctrine  seems  now  generally  established  ia  America.  (Rod- 
riguez V,  Hefierman,  5  Johns.  Ch.  R.  429 ;  2  Kent,  Comm.  Lect  41,  pp.  625, 626, 
4th  edit ;  Story  on  Bailm.  §§  325,  326.)  In  Scotland,  as  Mr.  Bell  informs  us, 
(1  Bell,  Comm!  art  412,  p.  388,  4th  edit ;  Id.  pp.  485-488,  5th  edit)  the 
doctrine  is  directly  the  other  way.  The  English  doctrine  is  apparently  founded 
upon  the  rule  of  the  civil  law, — Nemo  plus  juris  in  alium  transferre  potest,  quam 
ipse  haberet  (Dig.  Lib.  50,  tit.  1 7, 1. 54.)  In  the  civil  law,  this  rule  was  directly 
applied  to  the  case  of  pledges.  Jure  pignoris  teneri  non  posse,  nisi  qu»  obligan- 
tis  in  bonis  fuerint ;  et  per  alium  rem  alienam  invito  dominio  pignori  obligari  non 
posse,  certissimum  est  (Cod.  Lib.  8,  tit  16, 1.  6.)  The  same  rule  has  been  gen- 
erally applied  in  the  law  of  the  continental  nations  of  Europe,  as  for  example, 
in  France,  Holland,  and  Italy,  and  also  in  Scotland.  Still,  it  is  but  a  genend 
rule ;  and  therefore  not  absolutely  superseding  other  considerations,  growing  out 
of  the  character  of  the  parties,  and  the  nature  of  the  particular  authority  con- 
ferred upoi)  the  party  who  is  in  possession  of  the  property.    The  question  is 
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for  advances  lawfully  made  on  account  of  their  principal,  or  for 
advances  made  to  themselves,  to  the  extent  of  their  own  lien  on 
the  goods*^  So,  factors  may  pledge  the  goods  of  their  principal 
for  the  payment  of  the  duties  and  other  charges  due  thereon ; 
and,  indeed,  for  any  other  charges  and  purposes,  which  are  al- 
lowed or  justified  by  the  usages  of  trade.^     [If  a  factor  pledges 

not,  in  manj  cases,  whether  a  party  can  transfer  that  to  another,  which  he  does 
not  in  reality  possess  and  own ;  bat  whether  a  party,  ostensibly  clothed  with  the 
ownership  of  property  by  the  real  owner,  and  thus  acquiring  an  apparent  au- 
thority to  dispose  of  the  whole  interest,  may  not  dispose  of  an  interest  in  such 
property,  less  than  the  whole,  to  another  innocent  party.  If  one  of  two  inno- 
cent persons  must  suffer  by  the  wrongful  act  of  a  third  person,  it  is  certainly 
most  conformable  to  equity  and  sound  principles,  that  he  should  suffer,  who  has 
enabled  such  third  person  to  hold  himself  out  as  competent  to  do  the  act  The 
▼ery  circumstance,  that  in  England,  the  Parliament  has  interfered,  and,  by  an 
express  statute,  (6  George  4,  ch.  94,)  amendatory  of  a  prior  act  on  the  same 
subject,  (4  George  4,  ch.  88,)  enabled  factors  and  others,  not  owners,  to  pledge 
goods  for  advances  made  to  them,  as  well  as  for  preexisting  debts,  demonstrates 
the  incouTeniences  of  the  old  rule ;  and  the  importance  of  relaxing  it  in  com- 
mercial transactions.  This  statute,  and  the  constructions  put  upon  it,  are  given 
at  lai^e  in  Paley  on  Agency,  by  Lloyd,  pp.  219-2SS,  and  Appendix,  No.  1,  pp. 
408-407.  An  additional  statute  on  the  same  subject  has  since  been  passed.  (5th 
&  6th  Victoria,  ch.  89.)  See  Smith  on  Merc.  Law,  pp.  112-122 ;  Id.  Appendix, 
lii ;  Id.  ccxvi.,  (8d  edit  1848.)  Mr.  Bell,  in  his  Commentaries,  (1  Bell,  Comm.  B. 
8,  Pt  1,  ch.  4,  §  4,  art  412,  pp.  888-894,  (4th  edit)  ;  Id.  pp.  405-488,  (5th  edit) 
has  given  his  own  views  in  favor  of  the  doctrine  that  the  &ctor  has  a  right  to 
pledge,  with  great  clearness ;  and  has  also  expounded,  in  hi^  text  and  notes,  the 
present  state  of  the  law  on  this  point  among  the  continental  nations  of  Europe. 
See  also  Paley  on  Agency,  by  Lloyd,  2^0,  221,  note  (8) ;  Dan.  &  Lloyd's  Mei^ 
cantile  Cases,  29,  note  to  Blandy  v.  Allen ;  Story  on  Bailm.  §§  824,  826,  827 ; 
Evans  v.  Potter,-2  Gallison,  R.  14  ;  8  Kent,  Comm.  Lect  41,  pp.  625-628,  (4th 
edit) ;  Williams  v.  Barton,  8  Bingh.  R.  189 ;  Queiroz  v.  Triieman,  8  B.  &  Cressw. 
842 ;  Laussatt  v,  Lippincott,  6  Serg.  &  R.  886. 

>  Bell,  Comm.  B.  8,  Pt  1,  ch.  4,  art.  412,  pp.  891,  892,  (4th  edit) ;  Id.  pp. 
88^^-889,  (5th  edit.) ;  Pultney  v.  Keymer,  8  Esp.  R  182 ;  Urquhart  v.  Mclver, 
4  John.  R.  108 ;  McCombie  ».  Davis,  7  East,  R.  5 ;  Paley  on  Agency,  by  Lloyd, 
165,  217,  (8d  edit);  2  Kent,  Comm.  Lect  41,  pp.  625-628,  (3d  edit.)  See 
Mann  v.  Sbiffner,  2  East,  R.  528,  529 ;  Solly  r.  Rathbone,  2  M.  &  Selw.  298 ; 
Story  on  Bailm.  $§  825-827.  Some  of  the  American  States,  and  particularly 
Rhode  Island,  New  York,  and  Pennsylvania,  have  in  substance,  by  positive  enact- 
ments, adopted  the  statute  of  6  Geo.  4,  ch.  94,  on  the  subject  of  factors.  2  Kent, 
Comm.  Lect.  41,  p.  628,  note  (a,)  (4th  edit) 

«  Evans  v.  Potter,  8  Gallis.  R.  18.  See  2  Kent,  Comm.  Lect  41,  pp.  627, 628, 
(4th  edit)  ;  Paley  pn  Agency,  by  Lloyd,  p.  217 ;  Pultney  v,  Keymer,  8  Esp.  R. 
182;  Lanasatt  v,  Lippincott,  6  Serg.  k  R.  886.    This  I  conceive  to  be  the  true 
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goods  of  his  principal  without  authority,  he  does  not  thereby 
lose  his  power  to  sell  them ;  and  a  bond  fide  purchaser  ipay  main- 
tain an  action  against  the  pledgee  therefor.^] 

§  114.  Fourthly,  as  to  Cashiers  of  Banks.  It  may  be  stated, 
as  a  general  proposition,  that  the  officers  of  a  bank  are  held  out 
to  the  public  as  having  authority  to  act  according  to  the  general 
usage,  practice,  and  course  of  business  of  such  institutions,  and 
that  their  acts,  within  the  scope  of  such  usage,  practice,  and 
course  of  business,  bind  the  bank  in  favor  of  third  persons,  hav- 
ing no  knowledge  to  the  contrary.^    The  cashier  of  a  bank  is 


doctrine,  notwithstanding  the  language  used  in  some  of  the  authorities.  The 
case  of  Pultney  v.  Eeymer,  8  Esp.  K  182,  may  be  deemed  overruled  by  the  lat- 
ter cases,  and  especially  by  the  cases  of  Shipley  v.  Kymer,  1  M.  &  Selw.  484 ;  SoUy 
V,  Bathbone,  2  M.  &  Selw.  298;  Cockran  v.  Irlam,  2  M.  &  Selw.  801 ;  Martini  «. 
Coles,  1  M.  &  Selw.  140,  and  Boyson  v.  Coles,  6  M.  &  Selw.  14,  as  to  the  point 
of  advances  made  to  an  agent  on  his  own  account  See  also  Daubigny  v.  Duval, 
5  T.  R.  604 ;  Queiroz  v.  Freeman,  8  B.  &  Cressw.  842 ;  Mark  v.  Bowers,  16  Mar- 
tin, R.  95.  In  Martini  r.  Coles,  1  M.  &  Selw.  140,  Lord  Ellenborough  and  Mr. 
Justice  Le  Blanc  recognized  the  right  to  pledge  for  advances  and  charges  on  ac- 
count of  the  principal  The  cases  of  Solly  v.  Rathbone,  2  M.  &  Selw.  298,  and 
Cockran  v.  Irlam,  2  M.  &  Selw.  801,  note,  do,  it  must  be  admitted,  seem  to  over- 
turn the  authority  of  Fultney  v.  Eeymer,  8  Esp.  R.  182,  as  to  the  point  of  ad- 
vances and  charges  made  on  account  of  the  principal.  But  in  each  of  those 
cases,  there  was  this  ingredient,  that  it  was  not  the  case  of  a  mere  pledge  for  ad- 
vances and  charges  on  account  of  the  principal,  but  a^elegation  also  of  authority 
to  the  pledgee,  as  suVagent  or  co-agent,  to  sell  the  goods,  which  was  held  to  be 
tortious ;  as  an  agent  could  not  delegate  his  authority.  Pro  taniOf  no  doubt,  the 
authority  was  void.  But  why  should  the  pledge  be  held  void,  as  to  advances 
and  charges  made  for  the  principal  ?  The  ground  seems  to  have  been,  (whether 
it  be  satisfactory  or  not,)  that  the  sale  by  the  pledgee  as  co-agent  or  sub-agent, 
made  the  whole  proceeding  tortious  ab  initio.  That  doctrine  would  not  apply 
to  a  mere  pledge  for  advances  and  charges  required  to  be  made  for  the  prin- 
cipal, where  the  original  agent .  still  retained  his  general  authority.  This 
whole  subject  is  very  accurately  and  clearly  discussed,  and  the  results  stated, 
in  Mr.  Chancellor  Kent's  learned  Commentaries.  2  Kent,  Comm.  Lect  41,  pp. 
625-628,  (4th  edit.)  What  circumstances  will  or  will  not  amount  to  an  implied 
authority  to  an  agent,  from  whom  advances  are  asked,  to  make  a  pledge  for  such 
advances,  is  a  matter  upon  which  the  authorities  leave  much  doubt ;  and  espe- 
cially the  cases  of  Graham  v.  Dyster,  2  Stark.  R.  21,  and  Quieroz  v.  Freeman,  8 
B.  &  Cressw.  S42 ;  and  Laussatt  v.  Lippincott,  6  Serg.  &  R.  886 ;  Newbold  o. 
Wright,  4  Rawle,  R.  195. 

1  Nowell  V.  Pratt,  5  Cush.  111. 

9  Minor  v.  Mechanics'  Bank  of  Alexandria,  1  Peters,  R.  46,  70 ;  Fleckner  9 
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nsaally  intrasted  with  all  the  funds  of  the  bank,  in  cash,  notes, 
bills,  and  other  choses  in  action,  to  be  used  from  time  to  time 
for  the  ordinary  and  extraordinary  exigencies  of  the  bank.  He 
is  accustomed  to  receive  directly,  or  through  the  subordinate 
officers,  all  moneys  and  notes  of  the  bank ;  to  deliver  up  all 
discounted  notes,  and  other  securities  and  property,  when  pay- 
ment of  the  dues  for  which  they  are  given,  have  been  made ; 
and  to  draw  checks  from  time  to  time  for  money,  wherever  the 
bank  has  deposits  and  pecuniary  funds.  In  short,  he  is  consid- 
ered as  the  executive  officer,  through  whom  and  by  whom  the 
whole  moneyed  transactions  of  the  bank,  in  paying  or  receiving 
debts,  and  discharging  or  transferring  securities,  are  to  be  con- 
ducted. It  does  not  seem,  therefore,  too  much  to  infer,  in  the 
absence  of  all  positive  and  known  restrictions,  that  he  possesses 
the  incidental  authority,  and,  indeed,  that  it  is  his  duty  to  apply 
the  negotiable  funds,  as  well  as  the  moneyed  capital  of  the  bank, 
to  discharge  its  debts  and  obligations.^  Hence,  it  seems  to  be 
a  natural  conclusion,  that,  primd  facie^  the  cashier  of  a  bank 
possesses  the  incidental  authority  to  indorse  the  negotiable 
securities  held  by  the  bank,  in  order  to  supply  the  wants  and 
to  promote  the  interests  of  the  bank ;  and  any  restriction  upon 
such  authority  must  be  established  by  competent  proofs,  and 
will  not  be  presumed  to  exist.^  So,  also,  he  possesses  authority 
to  draw  checks  upon  other  banks,  upon  the  deposits  therein  of 
the  funds  of  his  own  {>ank.  And  whether  a  pcgrticular  check  is 
drawn  by  him  in  his  official  or  in  his  private  capacity,  does  not 
depend  necessarily  upon  the  form  or  face  of  the  check,  but,  in 
case  of  doubt,  the  matter  is  open  to  explanation  by  parol  evi- 
dence.* 

§  115.  But  the  cashier  of  a  bank  possesses  no  incidental 
authority  to  make  any  declarations,  binding  upon  the  bank,  in 
matters  not  within  the  scope  of  bis  Ordinary  duties.     Thus,  for 

Bank  of  U.  States,  8  Wheat.  R.  860,  861 ;  Frankfort  Bank  v,  Johnson,  24  Maine, 
B.490. 

1  Fleckner  v.  Bank  of  the  United  States,  8  Wheat  K  860,  861. 

s  Wild  V.  Bank  of  Passamaquoddy,  8  Mason,  R.  505.  See  also  Folger  v.  Chase, 
18  PiGk.  63 ;  Spear  v,  Ladd,  11  Mass.  R.  94 ;  Northampton  Bank  v,  Paxson,  11 
Mass.  R.  288  ;  Corser  v.  Paul,  41  N.  H.  R.  24 ;  Fay  v.  Noble,  12  Cush.  1 ;  Elliot 
t.  Abbott,  12  N.  H.  R.  549. 

3  Mechanics'  Bank  of  Alexandria  v.  Bank  of  Columbia,  5  Wheat.  R.  826,  887. 
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example,  he  has  no  anthority  to  bind  the  bank  upon  a  note 
being  offered  for  discount,  by  his  declaration  to  a  person  who 
is  about  to  become  an  indorser,  that  he  will  incur  no  risk  and 
no  responsibility  by  becoming  an  indorser  upon  such  discount^ 
So,  if  a  cashier  of  a  bank  should  promise  to  pay  a  debt  which 
the  corporation  did  not  owe,  and  was  not  liable  to  pay,  or  if  he 
should  admit  forged  bills  of  the  bank  to  be  genuine,  the  bank 
would  not  be  bound  by  such  promise  or  admission,  unless  it  had 
authorized  or  adopted  the  act.^  But,  if  the  cashier  of  a  bank 
should  pay  to  a  bond  fide  holder  a  forged  check  drawn  upon  the 
bank,  the  payment  could  not  be  recalled,  but  would  be  oblig- 
atory ;  for  it  is  within  the  duty  of  the  cashier  to  answer  drafts 
drawn  on  the  bank ;  and  the  bank  intrusts  him  with  an  implied 
authority  to  decide  upon  the  genuineness  of  the  handwriting  of 
the  drawer  of  the  check,  when  presented  for  payment.*  The 
same  rule  will  apply  to  the  payment  of  forged  bank  bills  of  a 
bank,  by  the  cashier,  upon  presentment  by  a  bond  fide  holder. 
The  payment  cannot  be  recalled ;  for  the  cashier  is  bound  to 
know  the  genuine  paper  of  the  bank>  It  may,  however,  be 
generally  stated,  that  the  cashier  of  a  bank  cannot,  by  his  acts, 
bind  the  bank,  unless  in  cases  within  the  scppe  of  his  authority.^ 
[For  this  reason  his  declarations  as  to  past  transactions,  as  tiie 
payment  of  a  note,  have  been  said  not  to  bind  a  bank.^] 

§  116.  Fifthly,  as  to  Masters  of  Ships.  The  master  of  a  ship 
has  various  incidental  powers,  resulting  firdbi  his  official  capacity, 
which  have  been  long  recognized  in  the  maritime  law,  and  are 
not  now  open  to  judicial  controversy.  Thus,  for  example,  he 
has  an  incidental  authority  to  make  all  contracts  belonging  to 
the  ordinary  employment  of  the  ship  ;  as,  for  example,  to  let  the 


^  Bank  of  U.  States  v.  Dunn,  6  Peters,  R.  51 ;  Bank  of  Metropolis  v.  Jones,  S 
Peters,  R.  12. 

s  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  B.  1 ;  Merchants'  Bank  o.  Marine 
Bank,  8  Gill,  R.  97. 

>  Levy  V.  Bank  of  U.  States,  1  Binn.  R.  27 ;  Bank  of  U.  States  v.  Bank  of 
Georgia,  10  Wheat  K.SdS. 

4  Bank  of  U.  States  o.  Bank  of  Georgia,  10  Wheat  R.  888  ;  Salop  Bank  v. 
Gloucester  Bank,  17  Mass.  K  1,  28. 

6  Foster  p.  Essex  Bank,  1 7  Mass.  R.  479.  See  also  1  Bell,  Coaun.  p.  480,  (5di 
edit) ;  Frankfort  Bank  v  Johnson,  24  Maine  R.  490.  * 

e  Franklin  Bank  v.  Stewart,  87  Maine  R.  519. 
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ship  on  a  cbarter-partyi  and  to  take  shipments  on  freight,  if  each 
is  the  usual  employment  of  the  ship,  but  not  otherwise ;  ^  to  hire 
seamen  for  the  voyage;  to  contract  for  necessary  repairs  and 
equipments  for  the  voyage ; '  and  to  hypothecate  the  ship  in 
foreign  ports  for  moneys  advanced  to  supply  the  necessities  of 
the  shipi  if  they  cannot  otherwise  be  supplied.^     In  these  cases, 

1  Pickering  v.  Holt,  6  Greenl.  R  160. 

s  [ProTost  V.  Patchin,  5  Seld.  239.  A  master  of  a  steamboat  has  no  authority, 
as  sach,  to  bind  the  boat  or  owners  by  a  promissory  note  given  to  the  pilot  for 
his  services.  Gregg  r.  Bobbins,  28  Missouri,  847.  See  Holcroft  v,  Halbert,  16 
Indiana,  257.] 

'  Ante,  §  S6 ;  Abbott  on  Shipp.  P.  2,  ch.  2,  §  2-10 ;  Id.  ch.  8,  §  1-84,  p.  91- 
182,  (Amer.  edit  1829) ;  Gratitudine,  3  Rob.  R.  255-278  ;  8  Kent,  Comm.  Lect 
46,  p.  158-164,  (4th  edit) ;  Boson  v.  Sandford,  8  Mod.  R.  821 ;  S.  C.  8  Lev.  R. 
258 ;  1  Shower,  R.  29, 101;  Hussey  v.  Allen,  6  Mass.  R.  168 ;  James  v.  Bixby, 
11  Mass.  R.  84 ;  Pickering  v.  Holt,  6  Greenl.  R.  160 ;  Runqnist  v.  Ditchell,  cited 
in  Abbott  on  Shipp.  P.  2,  ch.  2,  §  8 ;  S.  C.  8  £sp.  R.  64 ;  1  Liverm.  on  Agency, 
85,  86  ;  Id.  154-196,  (edit  1818) ;  1  Bell,  Comm.  §  484,  p.  418  (4th  edit.)  ;  Id. 
pp.  505, 506,  (5th  edit) ;  1  Domat,  B.  1,  tit.  16,  §  8,  art  8.  [If  the  supplies  conld 
be  obtamed  on  the  personal  credit  of  the  owner,  the  master  has  no  right  to  pledge 
the  ship  in  addition.  Stainbank  v.  Penning,  11  C.  B.  51 ;  6  £ng.  Law  &  £q.  R.  412. 
Jenris,  C.  J.,  said :  **  It  was  conceded  during  the  argument  that  this  was  not  an  in- 
stniment  of  hypothecation  in  the  usual  form,  and  it  was  not  contended  the  master 
had  authority  to  mortgage  the  ship ;  but  it  was  said  that  an  hypothecation  may 
be  good  without  making  the  repayment  of  the  advances  depend  upon  the  arrival 
of  the  ship ;  and  that,  if  the  lender  does  choose  to  take  upon  himself  the  risk  of 
the  ship's  return,  and  will  Bb  content  not  to  demand  maritime  interest,  the  mas- 
ter may  pledge  both  the  ship  and  the  personal  credit  of  the  owner. 

^  The  cases  of  The  Tartar  and  The  Nelson,  upon  which  the  plaintiffs'  coun- 
sel relied,  do  not  support  the  latter  part  of  this  proposition,  for  which  they  were 
died.*  Where  the  master  professes  to  hypothecate  the  ship,  and  also  to  pledge 
the  credit  of  his  owners,  the  Court  of  Admiralty  will  reject  that  part  of  the  in- 
strument which  is  directed  to  the  latter  object,  and  proceed  in  rem  against  the 
ship ;  bat  the  cases  cited  do  not  show  that  the  Court  of  Admiralty  will  do  this 
where  the  instrument  is  not  in  other  respects  in  strictness  an  hypothecation, 
because  in  each  of  those  cases  the  return  of  the  money  depended  upon  the 
oompletioD  of  the  voyage,  and  the  lender  took  upon  himself  the  risk  of  the  ship's 
return. 

**  The  case  of  Samsun  o.  Bragginton  is,  however,  referred  to,  and  although  the 
report  does  not  explain  the  grounds  of  the  decision,  nor  very  clearly  disclose  the 
dnmmstances  of  the  case,  yet,  as  it  is  cited  with  approbation  in  Abbott  on  Ship- 
pmg,  it  acquires  additional  authority  from  the  known  accuracy  and  high  reputa- 
tk»  of  the  learned  author  of  that  work,  and  is  said  to  be  an  authority  in  point 
*We  have  been  furnished  with  a  copy  of  the  decree,  from  which  the  folbwing 
vppUT  to  be  the  facts  of  that  case :  '  Bragginton  aad  Fitman  were  part  owners 
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and  in  others  of  the  like  nature,  he  often  enters,  (as  be  may  well 
do,)  into  the  contracts  in  his  own  name ;  and  he  may  thas  be- 


of  the  Dunsley  galley,  of  which  Pitman  was  master.  On  her  homeward  voyage, 
she  was  disabled  and  put  into  Jamaica,  where  Pitman  applied  to  the  plaintiff  to 
advance  the  necessary  funds  for  her  repairs,  '  for  the  use  and  on  account  of  him- 
self and  Bragginton  as  owners,'  and  as  a  further  inducement,  engaged  with  the 
plaintiff,  as  additional  security  for  the  repayment  of  the  money,  to  hypothecate 
the  ship.  The  plaintiff  repaired  the  ship,  expended  for  that  purpose  £80,  and 
at  his  request,  Pitman  drew  upon  Bragginton  for  that  amount,  and  by  way  of 
additional  security,  as  master  of  the  ship,  according  to  maritime  usage  in  like 
cases,  by  deed  poll,  after  taking  notice  of  the  damage  and  advance,  did,  for 
securing  the  payment  of  the  said  money,  hypothecate  to  the  plaintiff  the  ship,  with 
the  freight  and  cai^o.  The  ship  sailed  from  Jamaica,  was  captured  and  sold. 
Bragginton  and  Pitman  received  the  insurance  upon  her  loss,  but  Bragginton  re- 
fused to  accept  the  bills,  and  the  plaintiff  was  not  paid  the  amount  which  he  had 
advanced  for  the  repairs  of  the  ship.  Upon  this  statement,  the  plaintiff  filed  his 
bill  against  Bragginton  and  Nichols,  the  representative  of  Fitman,  for  repayment 
of  the  money  advanced  by  him.  Bragginton,  by  his  answer,  admitted  the  pldn- 
tiff 's  statement,  but  submitted  that  he  was  not  liable  to  repay  what  Pitman  might 
have  paid  for  the  repairs,  because  Pitman  was  indebted  to  him,  and  suggested 
that  bottomry  interest  had  been  taken  for  the  advance,  and  that,  therefore, 
according  to  maritime  custom,  the  lender  took  the  risk  of  the  voyage  upon  him- 
self. There  was  no  proof  of  this  suggestion,  and  the  Master  of  the  Bolls  decreed 
that  the  money  advanced  by  the  plaintiff  in  refitting  the  ship,  ought  to  be  estab- 
lished against  Bragginton  and  Nichols,  according  to  their  respective  interest  It 
is  not  very  apparent  how,  upon  the  bill  and  answer  so  framed,  the  validity  of  the 
hypothecation  could  come  directly  in  question.  The  plaintiff  did  not  seek  to 
establish  his  claim  by  that  instrument,  because  it  did  not  profess  to  charge  the 
owners  personally  with  the  debt,  and  the  defendant,  Bragginton,  failing  to  prove 
that  bottomry  interest  had  been  taken,  could  not  add  to  the  deed,  by  implication, 
a  condition  that  the  repayment  of  the  advances  should  depend  upon  the^tani 
of  the  ship.  The  decree  seems  to  have  proceeded  on  the  ground  that  j<mit 
owners  were  liable  for  money  advanced  in  a  foreign  'country  for  necessary  re- 
pairs. Whether  the  master  had  properly  pledged  the  ship  or  not,  the  ship  was 
lost,  and  th^  plaintiff  was  proceeding  upon  the  present  liability  of  the  joint 
owners.  The  reporter  states  that  his  Honor  took  time  to  consider,  and  after- 
wards (as  he  was  informed)  determined  that  the  ship  was  well  h3rpothecated,  an^ 
that  the  part-owners  were  liable.  In  Abbott  on  Shipping,  the  decree  against  the 
part-owners  is  stated  positively ;  but  the  learned  author  adds,  cautiously,  *  It  is 
said  also,  that  the  ship  was  thought  (not  determined)  to  be  well  hypothecated.' 
He  does  not  give  the  full  weight  of  his  unqualified  sanction  to  this  proposition ; 
and,  upon  examination,  we  think  that  this  case  is  not  to  be  considered  as  an 
authority  conclusive  against  the  more  recent  decisions  to  which  reference  has 
been  made.  ' 

^  The  deed  now  in  question  only  professes  to  give  such  an  interest  as  can  be 
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come  personally  liable,  as  well  as  his  principal,  to  fulfil  the 


enforced  in  the  Admiralty  Court  In  certain  events,  A.  Gilmour  &  Co.  maj 
•eixe  the  venel  and  cause  her  to  be  sold  hy  process  out  of  the  admiralty  of  Eng- 
land, or  any  other  court  of  vice-admiralty  potisessing  jurisdiction ;  and  further, 
they  are  to  have  all  the  right,  &e.,  by  process  of  the  courts  of  admiralty  or  othei<- 
wiee,  which  by  law  are  given  to  the  holders  of  bottomry  bonds.  The  interest 
which  they  have  in  the  ship  is  the  right  of  proceeding  in  the  Admiralty  Court 
against  the  ship ;  but  if,  under  similar  circumstances,  the  Admiralty  Court  would 
not  act  because  it  has  no  jurisdiction,  A.  Gilmour  &  Ca  have  not  an  available 
interest  Now,  the  cases  show  that,  under  circumstances  like  the  present,  the 
Oonrt  of  Admiralty  would  decline  to  act  In  the  case  of  The  Atlas,  Lord  Stowell 
refused  to  entertain  a  suit  of  bottomry  because  the  advance  was  payable  within 
tinrtj  days  afier  the  arrival  of  the  ship,  ^^arin  com  of  ike  lo$9  of  the  ship,  then 
wWUn  thirty  days  next  after  the  aecwtnt  of  such  loss  should  have  been  received  in 
Calcutta  or  London."  Upon  appeal,  the  delegates  decided  that  the  bond  was  void 
because  there  was  no  sea  risk  to  justify  the  taking  of  maritime  interest,  and  so 
it  became  unnecessary  to  determine  the  principal  question ;  but  upon  the  argu- 
ment of  the  question  of  jurisdiction,  Hullock,  B.,  observed  that  the  condition  de* 
strayed  the  whole  instrument  The  more  recent  case  of  The  Emancipation  is  an 
txpnm  authority  upon  the  same  point  Ther^  upon  the  face  of  the  bond,  and 
aooording  to  legal  inference,  the  payment  of  the  money  advanced  did  not  depend 
upon  the  safe  arrival  of  the  ship,  and  for  that  reason  the  Court  pronounced  against 
the  bond.  Upon  these  authorities,  it  is  clear  that,  if  The  Hartland  bad  arrived 
in  this  ooontry,  the  plaintiffs  could  not  Ibve  proceeded  against  her  in  the  Admi- 
rahy  Coart ;  they  had,  therefore,  no  interest  in  the  vessel ;  they  have  lost  noth- 
ing, and  upon  this  ground  the  defendant  is  entitled  to  succeed. 

^  Bot  without  reference  to  authority  we  are  of  opinion,  upon  principle,  that  the 
master  has  not  by  an  instrument  of  this  nature  authority  to  pledge  the  ship.  By 
the  Roman  law,  and  still  in  those  nations  which  have  adopted  the  civil  law,  every 
person  who  had  repaired  or  fitted  out  a  vessel,  or  had  lent  money  for  those  pur- 
poses, had  a  claim  upon  the  value  of  the  ship,  without  a  formal  instrument  of 
hypothecation ;  but  by  the  law  of  England  no  such  right  can  be  acquired  except 
by  express  agreement,  and  a  master  can  only  make  such  an  agreement  if  he  act 
within  the  scope  of  his  authority.  The  right  to  raise  money  upon  bottomry  can 
only  be  justified  by  necessity.  If  the  master  in  a  foreign  country  wants  money 
to  repair  or  victual  his  vessel,  or  for  other  necessaries,  he  must,  in  the  first  in- 
stance, endeavor  to  raise  it  upon  the  credit  of  the  owners.  If  he  can  do  so,  he 
has  no  authority  to  hypothecate  the  vessel ;  but  if  he  cannot  otherwise  obtain  the 
money,  then  he  may  hypothecate  the  ship,  not  transferring  the  property  in  the 
sUp,  hut  giving  the  creditor  a  privilege  or  claim  upon  it,  to  be  carried  into  effect 
by  legal  process  upon  the  termination  of  the  voyage.  As  incident  to  this  transac- 
tion, the  lender  may,  if  he  think  fit,  insist  upon  maritime  interest ;  but  whether  he 
do  so  or  not,  the  advance  is  made  upon  the  credit  of  the  ship,  not  upon  the  credit 
of  the  owners,  and  the  owners  are  never  personally  responsible.  There  is  no  trace 
in  oor  books,  with  the  exception  of  Samsun  v.  Bragginton,  of  any  case  in  which 
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same;^  for  he  is  treated,  not  as  ordinary  agent,  but  as,  in 
some  sort,  and  to  some  extent,  clothed  with  the  character  of  a 
special  employer  or  owner  of  the  ship,  and  representing,  not 
merely  the  absolute  owner,  (Dominus  naviSj)  '  but  also  the  tem- 
porary owner,  or  charterer  for  the  voyage,  {Exercitor  Navis.)^ 
In  short,  our  law  treats  him,  as  having  a  special  property  in  the 
ship,  and  entitled  to  the  possession  of  it,  and  not  as  having  the 
mere  charge  of  it,  as  a  servant.  .  On  this  account  be  may  bring 
an  action  of  trespass  for  a  violation  of  that  possession ;  and  where 
the  freight  has  been  earned  under  a  contract  to  which  be  is  a 
party,  or  under  a  bill  of  lading  signed  by  himself,  he  may  bring 
a  suit  for  the  freight  due  on  the  delivery  of  the  goods.^ 

§  117.  The  civil  law  seems  to  have  recognized  similar  rights 


a  master  bas  been  beld  to  have  autbority  to  make  a  valid  hTpotbecatioa  of  a 
Bbip,  unless  tbe  payment  of  tbe  money  borrowed  bas  been  made  to  depend  opoo 
the  arrival  of  tbe  sbip.  Tbere  is,  therefore,  nothing  to  show  that  a  master  has 
autbority  to  hypothecate  in  any  other  matter.  Indeed,  if  the  money  be  originallj 
advanced  upon  the  credit  of  the  owner,  and  for  any  cause  an  hypothecation  be 
made,  even  before  the  ship  leaves  the  place  where  the  advances  were  made,  the 
bond  will  be  void,  and  cannot  be  enforced.  The  Augusta.  For  these  reasons, 
we  are  of  opinion  that  the  master  had  nT>  authority  to  make  an  instrument  like 
that  in  question,  and  that  by  the  instrument  the  lender  possesses  no  interest  in 
the  sbip.  The  money  advanced  for  repairs  was  a  mere  debt  from  the  owners  to 
the  lender,  and  it  being  admitted  that  a  mere  debt  from  the  owners  to  the  assured 
for  repairs  and  disbursements  could  not  legally  be  made  the  subject  of  an  insur- 
ance, it  follows  that  the  defendant  is  entitled  to  judgment." 

1  Post,  §§  161,  266-268,  294-299,  899. 

«  Ante,  §  86 ;  Post,  §§  294-297.  See  Abbott  on  Shipp.  Pt  2,  ch.  2,  §  8,  note 
(g),  (Amer.  edit  1829)  ;  Dig.  Lib.  14,  tit.  1, 1. 1,  §§  1,  2, 16 ;  1  Liverm.  on  Agency, 
70,  71 ;  2  Liverm.  on  Agency,  267-269  (edit.  1818.) 

3  1  Liverm.  on  Agency,  85,  86,  (edit  1818);  Id.  70,  71 ;  Abbott  on  Shipp. 
Pt.  1,  ch.  1,  §§  12, 18,  and  Story's  note  (i)  to  edit  1829 ;  Id.  Pt  2,  cb.  2,  §  2 ;  Valego 
V.  Wheeler,  Cowp.  R.  148 ;  Soares  v,  Thornton,  7  Taunt  R.  627 ;  Marcardier  ». 
Chesapeake  Ins.  Co.  8  Crancb,  89 ;  Taggard  v,  Loring,  16  Mass.  R.  886 ;  Des- 
cadillas  v.  Harris,  8  Greenl.  R.  298 ;  The  Ship  Fortitude,  8  Sumner,  R.  228,  287- 
289 ;  1  Bell,  Coram,  p.  414,  §  484,  (4th  edit.) ;  Id.  pp.  606,  622,  &c,  (6th  edit) 
The  Exercitor  Navis  is  (as  we  have  already  seen)  the  actual  employer  in  the 
particular  voyage,  whether  he  be  the  absolute  owner,  or  only  the  hirer  of  the  ship 
for  the  voyage.  Ante,  §  86,  note ;  Post,  §§  294,  295,  815 ;  Abbott  on  Shipp.  Pt  2, 
ch.  2,  §  8,  (Amer.  edit  1829). 

<  Shields  v.  Davis,  6  Taunt  65,  67 ;  8  Chitty  on  Comm.  &  Manuf.  210.     See 
also  Williams  v.  Miilington,  1  H.  Bl.  81,  84. 
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and  incidental  authorities.  The  very  definition  of  the  master  of 
the  ship  in  that  law  indicated  the  nature  and  limits  of  his  rights 
and  authority.  Magistrum  navis  acdpere  debetnuSj  cut  iotius 
navis  cura  mandata  est;^  and  this  applied  equally,  whether  he 
was  appointed  by,  and  acted  under  the  general  owner,  or  by  and 
under  the  owner  for  the  voyage.  Magistrum  autem  accipimuSj 
non  solum,  quern  ezercitor  prceposuitj  sed  ei  eum,  quern  magister? 
Omnia  emm  facta  magistri  debet  prcestare,  qui  eum  prceposuit; 
alioquin  contrahentes  decipientur;  et  facUitis  hoc  in  magistro  quam 
instiiore  admiUendum  propter  utilUatem.^  Non  autem  ex  omni 
causd  Prcetor  dai  in  ezerdtorem  actionem ;  sed  eju^  rei  nomine^ 
cujus  ibi  propositus  fuerit ;  id  est,  si  in  cam  rem  prcepositus  sit; 
utputa,  si  ad  onus  vehendum  locatum  sit;  aut  aliquas  res  emerit 
utiles  naviganti ;  vel  si  quid  reficiencUe  navis  causd  contractum  vel 
impensum  est ;  vel  si  quid  nautce,  operarum  nomine,  petent.^  And 
the  authority  of  the  master  was  also  enlarged,  according  to  the 
ordinary  employment  of  the  ship.  Magistri  autem  imponuntur 
locandis  navibus,  vel  ad  merces,  vel  vectoribus  conducendis,  arma- 
fnentisve  emendis;  sed  etiam  si  mercibu>s  emendis  vel  vendendis 
fuerit  pneposUuSj  etiam  hoc  nomine  obligat  Ezerdtorem.^  In  these 
latter  cases,  however,  the  master  acts  rather  as  supercargo,  or  as 
factor,  than  in  his  original  character  as  master.^ 

§  118.  The  authority  of  the  master  of  the  ship  over  the  cargo 
is,  under  ordinary  circumstances,  limited  to  the  mere  duty  of  the 
transportation  and  preservation  of  it  But  he  may,  under  cir- 
cumstances of  great  emergency,  acquire  a  superinduced  author- 
ity to  dispose  of  it,  from  the  very  nature  and  necessity  of  the 
case;  and  his  acts  will  then  become  completely  binding  and 
obligatory  upon  the  owners  of  the  cargo,  whether  they  are  mere 

1  Dig.  Lib.  14,  tit  1, 1. 1,  §  1 ;  Pothier,  Pand.  Lib.  14,  tit.  1,  n.  1. 

S  Dig.  Lib.  14,  tit  1,  L  1,  §  5 ;  Pothler,  Pand.  Lib.  14,  tit  1,  n.  1 ;  Ante,  §  86 ; 
Potbier  on  Oblig.  n.  448. 

>  Dig.  Lib.  14,  tit  1, 1.  1,  §  5 ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  3 ;  Post,  §  128. 

4  Dig.  Lib.  14,  tit  1, 1.  1,  §  7 ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  7 ;  1  Domat,  B. 
I,  tit  16,  §  3,  art  3 ;  Abbott  on  Shipp.  Pt  2,  ch.  2,  §  3,  p.  91,  note  (g)\  (Amer. 
edit  1829). 

ft  Dig.  Lib.  14,  tit  1, 1.  1,  §  3 ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  7. 

^  1  Liverm.  on  Agency,  69,  70,  72  (edit  1818) ;  1  Emerig.  Assur.  ch.  7,  §  5, 
p.  193 ;  Ante,  §  36 ;  Williams  v.  Perry,  13  Wend.  58 ;  Freeman  v.  East  India  Co. 
5B.&Ald.  617. 
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shippers,  or  are  also  awners  of  the  ship.  It  is  true  that,  in  the 
ordinary  course  of  things,  he  is  treated  as  a^neie  stranger  to  the 
cargo,  beyond  the  purposes  of  safe  custody  and  conveyance,  as 
above  stated ;  yet,  in  such  cases  of  instant,  and  unforeseen  and 
unprovided  for  necessity,  the  character  of  agent  and  supercargo 
is  forced  upon  him,  not  by  the  immediate  act  and  appointment 
of  the  owner,  but  by  the  general  policy  of  the  law.^  Thus,  for 
example,  in  the  case  of  a  jettison,  becoming  necessary  in  the 
course  of  a  voyage,  the  master  has  a  right  to  order  any  goods  to 
be  thrown  overboard.  He  may  select  what  articles  he  may 
please ;  he  may  determine  the  quantity,  and  he  is  limited  to  no 
proportion.  Nay,  in  cases  of  extreme  necessity,  where  the  lives 
of  the  crew  cannot  otherwise  be  saved,  he  may  throw  the  whole 
cargo  overboard.'  So,  the  master  may,  in  like  manner,  sacrifice 
a  part  of  the  cargo  for  the  ransom  of  the  ship,  or  bind  the  ship 
and  cargo  for  the  ransom.^  So,  if  he  is  driven  into  a  port  of 
necessity,  and  the  cargo  is  perishable,  the  master  may  sell  it,  as 
he  may  also  sell  the  ship,  in  a  case  of  urgent^  necessity.^  [But 
the  sale  of  the  vessel  is  not  within  the  general  authority  of  the 
master.^]  So,  he  may  sell  a  part  of  the  cargo,  or  he  may  hy- 
pothecate the  whole  cargo  and  freight,  as  well  as  the  ship,  for  re- 
pairs of  the  ship,  to  enable  her  to  perform  the  voyage.^  In  cases, 
also,  of  an  abandonment  by  the  owner  of  the  ship  or  cargo  to  the 
underwriters,  tot  a  total  loss  during  the  voyage,  the  mastef  be-^ 


i  Ante,  §§  116,  117  ;  Post,  §  164 ;  Ibid.  The  Gratitudine,  S  Rob.  R  255,  257, 
258;  Searle  v.  Scovell,  4  Johns.  Ch.  R.  222;  1  Emerig.  Assur.  ch.  12,  §  16, 
pp.  4 29--4  88;  Douglsss  v.  Moody,  9  Mass.  R.  548.  In  cases  of  this  sort,  the 
master  assumes  very  much  the  rights  and  responnbilities  of  the  Negotiomin 
Gestor  of  the  civil  law,  as  to  which  see  Story  on  Bailm.  §§  81-88,  189,  190; 
Pothier,  Contrat  de  Mandat,  ch.  2,  art  8,  §  1,  n.  51 ;  Ersk.  Inst  B.  tit  8,  §  87; 
2  Kent,  Comm.  Lect  41,  pp.  616,  617,  and  note  (a),  (4th  edit)  ;  Dig.  Lib.  8,  tit 
5, 1.  2,  8. 

«  The  Gratitudine,  8  Rob.  255,  257,  258.  »  Ibid.  255,  258. 

4  The  Eliza  Cornish,  26  Eng.  Law.  &  Eq.  R.  579;  Robertson  v.  Clarke,  1 
Bing.  445 ;  Hunter  v.  Parker,  7  M.  &  W.  822. 

5  The  bratitudine,  8  Rob.  255,  259. 

^  Johnson  v.  Wingate,  29  Maine,  404. 

7  The  Gratitudine,  8  Rob.  255,  260-265 ;  Abbott  on  Shipp.  Pt  2,  ch.  8,  §§  1 7- 
88,  and  notes  to  Amer.  edit  1829;  The  Packett,  8  Mason,  R  255;  United  Ins. 
Co.  V,  Scott,  1  John.  R.  106 ;  American  Ins.  Co.  v.  Coster,  8  Paige,  R.  828;  8 
Kent,  Comm.  Lect  46,  pp.  271-175,  (4th  edit) 
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comes  the  agent  of  the  underwriters  by  operation  of  law,  with 
the  same  general  rights  and  aathorities,  as  he  would  have  in  re- 
gard to  the  owner.^ 

§  119.  The  restrictions  upon  the  incidental  powers  of  the  mas- 
ter are  apparent  from  the  preceding  statements.  Ordinarily,  in- 
deed, these  incidental  powers  belong  to  the  master  only  in  the 
absence  of  the  owner  or  employer  of  the  ship ;  as,  for  example, 
when  the  ship  is  in  a  foreign  port,  and  not  in  the  home  port 
For,  when  the  owner  or  employer  is  present,  he  is  known  to 
possess,  and  is  presumed  to  exercise  his  own  right  of  general 
superintendence  over  the  conduct  of  the  ship  and  its  concerns, 
unless  some  presumption  of  a  delegation  of  authority  to  the 
master  can  be  implied,  either  from  the  usage  of  trade,  or  the 
particular  employment  of  the  ship,  or  the  conduct  and  proceed- 
ings of  the  parties.^  Even  in  the  home  port,  however,  there  are 
many  acts  which  are  so  invariably  confided  to  the  master,  as  to 
amount  to  a  positive  delegation  of  authority.  Thus,  the  master 
is  ordinarily  intrusted  with  the  authority  of  shipping  the  officers 
and  crew ;  ^  of  superintending  the  ordinary  outfits,  equipments, 
repairs,  and  other  preparations  of  the  vessel  for  the  voyage ;  of 
lading  and  unlading  the  cargo ;  and,  in  cases  of  a  general  ship, 
of  receiving  goods  on  board  on  freight,  and  of  signing  bills  of 
lading  for  the  same>  [But  he  has  no  authority  to  sign  bills  of 
lading  and  bind  his  owners,  for  goods  not  actually  received  on 
board  the  vessel.^]     These  are  such  usual  incidents  of  his  official 

^  Gen.  Int  Ins.  Co.  v,  Ruggles,  12  Wheat.  408. 

<  Abbott  on  Shipp.  Ft  2,  cb.  2,  §§  1-10,  and  notes,  ibid.  (Amer.  edit.  1829)  ;  1 
Bell,  Comm.  pp.  412,  413,  §§  433,  434,  (4th  edit) ;  Id.  pp.  506,  509,  (5th  edit.) ; 
1  Liverm.  on  Agency,  154-196,  (edit.  1818);  James  v.  Bixby,  11  Mass.  K.  34, 
86,  37. 

»  Blunt's  Comm.  Dig.  152;  1  Emerig.  Assur.  ch.  7,  §  5,  p.  193 ;  Cleirac.  Juge- 
mens  d'OIeron,  1  Valin,  Comm.  Lib.  2,  tit  1,  art.  6,  p.  884;  Consolato  del  Mare, 
ch.  55,  195. 

4  1  Bell,  Comm.  pp.  413,  414,  §  434,  (4th  edit)  ;  Id.  pp.  606,  507,  (5th  edit.) ; 
Abbott  on  Shipp.  Pt.  2,  ch.  2,  §§  1-11 ;  Id.  ch.  3,  §§  1-84,  (Amer.  edit  1829,)  and 
notes,  ibid. ;  3  Kent,  Comm.  Lect  46,  p.  158-176,  (4th  edit.)  1  Liverm.  on  Agency, 
157,  158,  (edit  1818);  James  v.  Bixby,  11  Mass.  R.  34,  36,  37. 

«  [Grant  r.  Norway,  2  Eng.  Law  &  Eq.  R.  337 ;  10  Com.  B.  Rep.  666.  Jervis, 
C.  J.,  said :  "  This  case  was  argued  before  my  brothers  Cresswell,  Williams,  and 
myself:  it  arises  on  a  special  verdict,  and  presents  a  question  of  considerable  im- 
portance, both  to  those  who  take  bills  of  lading  on  the  faith  of  their  representing 

II* 
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character,  that  notice  of  a  positive  prohibition  would  tseem  indis- 


property  which  panes  by  the  tranifer  of  them,  and  to  the  ship-owner,  who  is  at- 
tempted to  be  bound  by  all  bills  of  lading  that  a  captain  may  think  proper  to 
sign.  The  point  presented  by  the  several  pleas  is  substantially  one  and  the  same, 
namely,  whether  the  master  of  a  ship,  signing  a  bill  of  lading  for  goods  which  have 
never  been  shipped,  is  to  be  considered  as  the  agent  of  the  owner  in  that  behalf, 
so  as  to  make  the  latter  responsible.  The  authority  of  the  marter  of  a  ship  is 
large,  and  extends  to  all  acts  that  are  usual  and  necessary  for  the  use  and  man* 
agement  of  the  vessel,  but  it  is  subject  to  several  well-known  limitations.  He  may 
make  contracts  for  the  hire  of  the  ship  for  carrying,  or  he  may  vary  that  which 
the  owner  has  made ;  he  may  take  up  moneys  in  foreign  ports,  and,  under  cer- 
tain circumstances,  at  home,  for  necessary  disbursements  for  repair,  and  bind  the 
owners  for  repayment;  but  his  authority  is  limited  by  the  necessity  of  the  caM| 
and  he  cannot  make  them  responsible  for  nioney  not  actually  necessary  for  those 
purposes,  although  he  may  contend  that  it  is.  He  may  make  contracts  to  carry 
goods  on  freight,  but  cannot  bind  the  owner  to  carry  freight  free.  So,  with  re- 
gard to  goods  put  on  board,  he  may  sign  the  bill  of  lading,  and  acknowledge  the 
nature,  quality,  and  condition  of  the  goods.  Constant  usage  shows  that  the  mas- 
ter has  a  general  authority ;  and  if  a  more  limited  authority  is  given,  the  party 
not  informed  of  it  is  not  affected  by  such  limitation.  The  master  is  a  general 
agent  to  perform  all  things  relating  to  the  usual  employment  of  his  ship ;  and  hit 
authority,  as  such  agent,  to  perform  all  such  things  as  are  necessary  in  the  line  oC 
business  in  which  he  is  employed,  cannot  be  limited  by  any  private  orders  not 
known  to  the  party  in  any  way  dealing  with  him.  This  general  proposition  k 
laid  down  by  Mr.  Smith  in  his  Mercantile  Law,  p.  659.  Is  it,  then,  usual  in  tlie 
management  of  a  ship  carrying  goods  on  freight,  for  the  master  to  give  a  Inll  of 
lading  for  goods  not  put  on  board  ?  All  parties  concerned  have  a  right  to  assume 
that  the  agent  has  authority  to  do  all  that  is  necessary ;  but  the  very  nature  of  the 
bill  of  lading  shows  that  it  ought  not  to  be  signed  till  the  goods  are  on  board,  for 
it  begins  by  describing  them  as  *  shipped.'  Indeed,  it  was  not  contended  that 
such  a  general  authority  was  usual.  In  Lickbarrow  r.  Mason,  2  T.  R.  63,  Buller, 
J.,  says :  *  A  bill  of  lading  is  an  acknowledgment  by  the  captain  of  having  received 
the  goods  on  board  his  ship :  therefore  it  would  be  a  fraud  in  the  captain  to  sign 
such  a  bill  of  lading  if  he  had  not  received  goods  on  board,  and  the  consignee 
would  be  entitled  to  his  action  against  the  captain  for  the  fraud.'  It  is  not  con- 
tended, in  this  case,  that  the  captain  had  any  real  authority  to  sign  the  bill  of 
lading  unless  the  goods  had  been  shipped ;  nor  can  we  discover  any  ground  on 
which  a  party,  taking  a  bill  of  lading  by  indorsement,  could  be  justified  in  assuming 
he  had  authority'  to  sign  such  bill,  whether  the  goods  were  put  on  board  or  not. 
If,  then,  from  usage  and  the  general  practice  of  shipmasters,  it  is  generally  known 
that  the  master  derives  no  such  authority  from  his  position  as  master,  the  case 
must  be  considered  as  if  the  party  taking  the  bill  of'  lading  had  notice  of  the  ex- 
press limitation  of  authority,  and  in  that  case  undoubtedly  he  could  not  chum  to 
bind  the  owner  by  the  bill  of  lading  signed,  when  the  goods  therein  mentioned 
were  not  on  board.    It  resembles  the  case  of  goods  or  moneys  taken  up  by  the 
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pensable,  in  order  to  affect  third  persoiui  with  his  want  of  due 
authority  to  do  the  acts.^ 

§  119  a.  In  respect  to  borrowing  money,  and  obtaining  sup* 
plies  for  the  necessary  use  of  the  ship,  upon  the  credit  of  the 
owner,  the  master  has  an  implied  authority  so  to  do,  not  only  in 
a  A)reign  port,  but  also  in  the  home  port,  provided  the  owner  is 
absent,  and  no  communication  can  be  had  with  him  without 
great  delay  and  prejudice,  and  the  necessity  is  pressing.'  But 
if  the  means  of  communication  with  the  owner  are  reasonably 
within  the  reach  of  the  master,  and  the  necessity  is  not  pressing, 
and  no  injurious  delay  or  prejudice  will  arise  from  waiting  until 
such  communication  is  had,  the  authority  of  the  master  to  bor- 
row money,  or  to  procure  supplies  upon  the  credit  of  the  owner, 


master  on  the  pretence  that  thej  were  wanted  for  the  ship,  when  in  fact  they 
were  not;  or  a  bill  of  exchange  accepted  or  indorsed  by  procuration,  when  no 
•nch  agency  existed.  Alexander  v.  Mackenzie,  IS  Jar.  846 ;  6  C.  B.  767,  shows 
that  the  words  *  bj  procoration '  wonld  give  notice  to  all  parties  that  the  agent  is 
acting  with  a  special  and  limited  authority ;  and,  therefore,  the  party  taking  such 
»  bill  has  to  establish  by  evidence  the  authority.  See  Smith  v.  McGuire,  8  HurL 
h  Nor.  554.  It  is  not  enough,  for  that  purpose,  to  show  that  other  bills,  similarly 
accepted  and  indorsed,  have  been  paid,  although  such  evidence,  if  the  acceptance 
was  general  by  the  agent  in  the  name  of  the  principal,  would  be  evidence  of  a 
^reneral  authority  to  accept  in  the  name  of  the  principal.  So,  here,  the  general 
vsaiee  gives  notice  to  all  people,  that  the  authority  of  the  captain  to  give  bills  of 
lading  is  limited  to  such  goods  as  have  been  put  on  board ;  and  the  party  taking 
the  bill  of  lading,  either  originally  or  by  indorsement  of  the  goods,  which  have 
sever  been  put  on  board,  is  bound  to  show  some  particular  authority  to  the  mas- 
ter to  sign  the  bill  in  that  form.  There  is  very  little  to  be  found  in  the  books  on 
this  subject ;  it  was  discussed  in  the  case  of  Berkley  v,  Watling,  7  Ad.  &  £1.  29 ; 
bat  that  case  was  decided  on  another  point,  although  Littledale,  J.,  said,  in  his 
opinion  the  bill  of  lading  was  not  conclusive,  under  similar  circumstances,  on  the 
ship-owner.  For  these  reasons,  we  are  of  opinion  that  the  issue  should  be  entered 
fiMT  the  defendants,  and  that  the  defendants  are  entitled  to  the  judgment  of  the 
court"  See  also  Hubbersty  v.  Ward,  18  £ng.  Law  &  £q.  B.  551 ;  8  Exch.  B. 
180;  Coleman  v.  Bickes,  29  Eng.  Law  &  £q.  B.  828  ;  16  C.  B.  104 ;  Farmers  & 
lieehanics  Bank  v.  Butchers  &  Drovers  Bank,  16  N.  Y.  151 ;  4  Keman,  628.] 

1 1  Bell,  Comm.  p.  414,  §  484,  (4th  edit.) ;  Id.  p.  506, 507,  (5th  edit) ;  1  Liverm. 
on  Agency,  157,  158,  (edit  1818.) 

2  Johns  V.  Simons,  2  Adolph.  &  Ell.  New  Bep.  425,  480;  Arthur  v.  Barton,  6 
Mees.  k  Wels.  188  ;  Sfonehouse  r.  Gent,  2  Adolph.  &  Ell.  New  Bep.  481,  note; 
Hawtayne  v.  Bourne,  7  Mees.  &  Wels.  B.  595,  599,  600,  by  Mr.  Baron  Parke. 
See  also  The  Alexander,  cited  2  Park  on  Insur.  by  Hildyard,  Append.  1057, 
1061,  (8th  edit)  1842. 
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will  not  be  implied.  [And  in  like  manner,  if  the  supplies  have 
been  procured  or  the  repairs  made,  the  master  cannot  afterwards 
borrow  money  on  the  owner's  credit,  to  pay  for  them.^] 


[}  Beldon  v.  Campbell,  6  Exch.  886  ;  6  Eng.  Law  &  Eq.  R.  473.  Parke,  B. 
said :  **  This  was  a  case  tried  before  my  brother  Piatt,  in  which  the  question  for 
consideration  is,  whether  the  owner  of  a  vessel,  who  resided  at  Newpprt,  was 
liable  to  the  plaintiff,  who  was  a  merchant  at  Newcastle,  for  a  sum  of  money 
which  had  been  borrowed  by  the  master  of  the  defendant's  ship  at  Newcastle, 
for  the  purpose  of  paying  a  debt  contracted  for  towing  the  vessel  by  a  steam-tug 
into  port,  and  also  for  a  sum  paid  to  a  master  carpenter  on  a  Saturday  night, 
the  master  carpenter  having  been  employed  to  do  repairs  upon  the  vessel.  We 
are  of  opinion  that,  in  this  case,  the  rule  must  be  absolute.  There  is  no  doubt 
of  the  power  of  the  master  by  law  (but  some  as  to  what  extent  it  goes)  to  bind 
the  owner.  The  master  is  appointed  for  the  purpose  of  conducting  the  naviga- 
tion of  the  ship  to  a  favorable  termination,  and  he  has,  as  incident  to  that  em- 
ployment, a  right  to  bind  his  owner  as  to  all  things  necessary,  that  is,  upon  the 
legal  maxim,  Quando  aliquid  mandatur  et  amne  per  quod  pervenitur  ad  illud. 
So,  therefore,  the  master  has  perfect  authority  to  bind  his  principal,  the  owner, 
as  to  all  repairs  that  are  necessary  for  the  purpose  of  bringing  the  ship  to  the 
port  of  destination ;  and  he  has  also  the  power,  as  incidental  to  his  employment, 
to  borrow  money,  but  only  in  a  case  where  ready  money  is  necessary,  that  is  to 
say,  where  there  are  certain  payments  made  in  the  course  of  the  voyage,  and  for 
which  ready  money  is  required,  and  credit  is  never  given.  He  has  the  power  to 
borrow  money  for  the  purpose  of  making  those  payments.  An  instance  of  this  is 
the  payment  of  the  port  dues  which  are  required  to  be  paid  down  in  cash,  or- 
lights  or  any  dues  which  are  also  required  to  be  immediate  pa3rment8 ;  and  so 
also  there  was  a  case  referred  to  in  the  course  of  the  argument,  where  a  ship, 
being  at  the  termination  of  a  long  voyage,  and  ordered  to  proceed  on  another, 
money  borrowed  to  pay  the  wages  of  seamen  who  would  not  go  on  the  second 
voyage  without  being  paid,  was  held  to  be  necessary.  Robinson  v.  Lyall.  But 
these  cases  of  borrowing  money  do  not  apply  to  any  case  in  which  the  owner  of 
a  vessel  is  near  the  spot,  so  as  to  be  convenient  to  be  communicated  with ;  and 
before  the  master  has  any  right  to  make  him  debtor  to  a  third  person,  he  must 
consult  his  owner,  to  see  whether  he  is  willing  to  be  made  a  debtor  to  a  particu- 
lar third  person,  or  whether  he  will  refuse  to  pay  the  money  at  all.  In  this  case, 
it  appears  to  us  there  are  two  objections  to  the  plaintiff's  recovering  either  one 
sum  or  the  other.  With  respect  to  the  sum  of  money  borrowed  for  the  purpose 
of  paying  the  steam-tug,  it  appears  that  the  vessel  was  off  the  port  of  Newcastle, 
which  was  its  ultimate  point  of  destination,  at  the  time  when  the  steam-tug  was 
necessary  in  order  to  tow  the  vessel  into  the  River  Tyne,  and  the  owner  of  the 
steam-tug  did  not  object  to  tow  the  vessel  in  without  any  previous  payment.  If 
the  owner  of  the  steam-tug  had  said,  *  I  will  not  tow  you  in  unless  you  will  ac- 
tually pay  the  money  down,'  then  it  would  have  been  competent  for  the  master 
to  have  borrowed  the  money  for  that  purpose,  in  order  to  pay  him.  It  could  not 
be  expected  that  he  should  wait  at  the  mouth  of  the  harbor,  where  it  would  have 
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§  120.  The  master  is  also  usually  intrasted  with  the  discharge, 
as  well  as  the  hiring,  of  the  officers  and  seamen  of  the  ship  in  the 
home  port ;  and  in  foreign  ports  he  possesses  this  incidental  au- 
thority as  a  necessary  discretion,  to  be  exercised  by  him,  in  cases 
where  the  law  does  not  prohibit  the  discharge  for  the  general 
welfare  of  the  voyage.^  In  a  foreign  port,  also,  he  possesses  the 
incidental  authority,  if  he  should  be  disabled  by  illness,  or  other- 
wise, to  appoint  a  new  master  to  serve  in  his  stead,  whose  acts 
will,  under  such  drcumstances,  become  obligatory  upon  the 
owner.* 

§  12L  The  incidental  powers  of  the  master  are,  however,  re- 

been  impofltible  for  him  to  have  commanicated  with  the  owner  living  at  New- 
port, a  great  distance,  in  order  to  ascertain  whether  he  should  borrow  the  monej 
or  not;  but  in  this  case,  the  owner  of  the  steam-tug  did  not  make  any  such  stipo- 
lation,  but  the  vessel  was  towed  into  Newcastle,  and  the  money  was  not  paid  to 
the  owiAer  of  the  steam-tug  until  after  several  days  had  elapsed,  during  which  it 
iras  perfectly  competent  for  the  master  to  have  written  to  Newport,  which  was 
only  a  day's  poet,  (as  it  happened,)  and  to  have  got  the  owner's  answer,  to  aa- 
certam  from  whom  he  should  borrow  the  money.  Instead  of  that,  he  goes  four 
or  five  days  afterwards  and  borrows  from  the  plaintiff  a  sum  of  money  for  the 
purpose  of  paying  this  debt  to  the  owner  of  the  steam-tug  —  a  debt  which  the 
owner  of  the  vessel  was  Kable  to»  because  it  was  within  the  power  of  the  master 
to  employ  the  the  steam-vessel  for  the  owner;  but  we  think  he  had  no.poweri 
ander  these  circumstances,  to  borrow  money  in  order  to  pay  a  debt  for  which  the 
owner  of  the  vessel  was  already  responsible  by  the  original  contract,  and  still  less 
that  he  could  borrow  that  money  without  consulting  the  owner,  who  was  living  at 
Newport,  and  was  able  to  be  communicated  with  before  it  was  absolutely  neces- 
sary to  pay  the  money,  even  supposing  the  master  had  made  a  contract  to 
pay  it  on  a  particular  day.  So  that  there  are  two  objections  to  the  plaintiff's 
right  to  recover  that  sum.  And  with  regard  to  the  other,  which  was  a  sum  paid 
to  a  master  shipwright,  who  wanted  it  to  pay  his  workmen  on  a  Saturday  night, 
we  also  think  it  is  impossible  to  say  that  was  a  payment  of  necessity,  because  the 
oompletion  or  progress  of  the  woric  on  Monday  was  not  a  necessity,  for  the  vessel 
had  arrived  at  her  place  of  destination,  it  was  perfectly  competent  for  the  maa- 
ttr.to  have  consulted  the  owner,  and  to  have  ascertained  whether  he  would  have 
the  repairs  gone  on  with,  even  supposing  it  were  necessary  to  have  paid  the 
money  down  in  order  to  accomplish  that  purpose.  We  think  in  neither  of  these 
eases  are  they  payments  of  necesnty,  or  fall  within  the  authority  the  master  has, 
by  the  general  law,  to  bind  his  owner  by  the  contracts  that  he  enters  into."] 

1  Blunfs  Conun.  Dig.  152;  8  Kent,  Comm.  Lect  46,  pp.  188,  184,  (4th  edit.) . 
Abbott  on  Shipp.  Ft  2,  ch.  4,  §  6,  and  note  (2) ;  Id.  §  15,  and  note  (1)  to  Amer- 
ican edit  1829  ;  Robinett  v.  Ship  £xeter,  2  Rob.  261. 

<  1  BeU,  Comm.  $  484,  p.  418,  (4th  edit)  ;  Id.  pp.  506,  507,  (5th  edit)  ;  Rocc 
de  Nav.  n.  6 ;  Pothier  on  Merit  Contr.  by  Gushing,  p.  26,  n.  48 ;  Id.  p.  142,  note. 
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stricted  to  those  which  belong  to  the  usual  employment  or  busi- 
ness of  the  ship.^  Thus,  if  the  ordinary  employment  of  the  ship 
has  been  the  carrying  of  cargoes  on  the  sole  account  of  the 
owner,  the  master  has  no  implied  authority  to  let  the  ship  to 
freight,  even  in  a  foreign  port.  So,  if  the  ordinary  employment 
has  been  to  take  goods  on  board  on  freight,  as  a  general  ship, 
and  common  carrier,  the  master  will  not  be  presumed  to  pos- 
sess authority  to  let  the  ship  on  a  charter-party  for  a  special  and 
different  business.  So,  if  the  ship  has  been  accustomed  to  carry 
passengers  only,  the  master  will  not  be  presumed  to  possess  au- 
thority to  take  goods  on  board  on  freight.  So,  if  the  ship  has 
been  accustomed  to  the  coasting  trade,  or  the  fisheries,  or  to 
river  navigation  only,  the  master  will  not  be  presumed  to  pos- 
sess authority  to  divert  the  ship  into  another  trade,  or  business, 
or  voyage,  on  the  high  seas.' 

§  122.  So,  the  authority  of  the  master,  as  to  repairs  of  the 
ship,  even  in  a  foreign  port,  is  limited  to  those  which  are  neces- 
sary repairs.^  But  by  necessary  repairs  we  are  not  to  under- 
stand such  repairs  only  as  are  indispensable  for  the  safety  of  the 
ship,  or  the  due  performance  of  the  voyage,  but  such  also  as  are 
reasonably  fit  and  proper  for  the  ship,  or  for  the  voyage,  under 
all  the  circumstances  of  the  case.^ 

§  123.  And  this  doctrine  is  conformable,  also,  to  the  rules  laid 
down  in  the  civil  law.  For,  it  is  said  in  that  law,  that  the  na- 
ture of  the  appointment  governs  in  respect  to  the  contracts  of 
the  master.  If  the  master  is  appointed  solely  to  receive  freight- 
money,  but  not  to  let  the  ship  to  freight,  and  he  should  let  the 

'  1  See  Gen'l.  Int.  Ins.  Co.  v.  Ruggles,  12  Wheat  R.  408  ;  Peters  v.  Ballestier, 
8  Pick.  R.  495. 

^  1  Li  verm,  on  Agency,  pp.  155,  156,  (edit  1818) ;  Boacher  v.  Lawson,  Rep. 
Temp.  Hard.  85,  194;  Abbott  on  Shipp.  Pt  2,  eh.  2,  §  7-10,  and  note  (8), 
(Amer.  edit  1829)  ;  1  Bell,  Comm.  §  434,  p.  418,  (4th  edit.) ;  Id.  pp.  606,  5\)7, 
(6th  edit)  ;  Pothier  on  Marit  Contracts,  by  Cnshing,  n.  48,  p.  26.  [An  i^ent 
at  a  foreign  port  to  whom  a  ship  is  addressed  for  loading  under  a  charter-party, 
Ins  no  implied  anthority  to  vary  the  contract  by  substituting  another  and  a  dis- 
till^ port  of  loading,  or  a  different  quality  or  description  of  cargo.  Sickens  v. 
Jrdag,  7  J.  Seott,  (N.  S.)  165.] 
•  •  Ante,  S§  119,  119  (a). 

4  AbboM  on  Shipp.  Pt  2,  ch.  3,  §  8,  (Amer.  edit  1829) ;  Webster  v.  Seekamp, 
4  Bnm.  h  Aid.  352 ;  Arthur  v.  Barton,  6  Mees.  &  Wels.  138,  143 ;  The  Ship 
loHitodi,  a  Somner,  R.  228. 
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ship  to  freight,  the  owner  will  not  be  be  bound.  On  the  other 
hand,  if  he  is  appointed  to  let  the  ship  to  freight,  but  not  to  re- 
ceive the  freight-money,  the  owner  will  not  be  bound  by  his  re- 
ceipt of  the  freight-money.  In  like  manner,  if  he  is  appointed 
to  carry  passengers,  he  is  not  at  liberty  to  carry  goods ;  and  so 
conyersely.  And  in  all  such  cases,  the  owner  will  not  be  bound 
by  his  acts,  when  he  exceeds  his  authority.  So,  if  the  master  is 
appointed  to  let  the  ship  to  carry  certain  kinds  of  merchandise, 
which  she  is  adapted  to  csmry,  such,  for  example,  as  grain,  or 
hemp,  and  the  master  should  let  the  ship  to  carry  marble,  or 
other  materials,  it  will  be  an  excess  of  authority  not  binding 
upon  the  owner.^  Some  of  these  cases  may  not  appear  as  co- 
gent in  our  law  as  they  do  in  the  Roman  law ;  but  they  suffi- 
ciently illustrate  the  general  principle.^ 


1  Dig.  Lib.  14,  tit.  1, 1.  1,  §  12 ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  7 ;  1  Liverm. 
OD  Agency,  156,  156,  (edit.  1818);  Abbott  on  Shipp.  Pt  2,  cb.  2,  §  8,  (Amer. 
edit  1829.) 

2  The  exact  text  of  the  Roman  law  is  as  follows :  Igitur  prspositio  certam 
legem  dat  contrahentibus.  Quare,  si  eum  preposuit  navi  ad  hoc  solum,  ut  vec- 
turas  exigat,  non  ut  locet ;  quod  fort^  ipse  locaverat ;  non  tenebitur  exercitor, 
ii  magister  locaverit :  vel  si  ad  locandum  tantum,  non  ad  exigendum,  idem  eric 
dioendum :  aut,  si  ad  hoc,  ut  vectoribus  locet,  non  ut  mercibus  navem  prsstet, 
▼el  contra,  modum  egressus,  non  obligabit  exercitorem.  8ed,  et  si,  ut  certis  mer- 
cAras  earn  locet  pnepositus  est,  put&  legumini,  cannabae  ille  marmoribus,  vel  alia 
materia,  locavit;  dicendum  erit  non  teneri.  Queedam  enim  naves  onerarias,  quse- 
dam  (ut  ipsi  dicunt)  iirtfianryol  (id  est,  vectorum  ductrices)  sunt  £t  plerosque 
mandare  scio,  ne  vectores-fecipiant  Et  sic,  ut  certa  regione,  et  certo  Mari  ne- 
godetar ;  ut  ecce,  sunt  naves,  quae  Brundusium  k  Cassiopa,  vel  k  Dyrracchio  vec- 
tores  trajiciunt,  ad  onera  inhabiles.  Item  quaedam  fluvii  capaces,  ad  mare  non 
mfficientes.  D.  14,  tit  1,  L  1,  §  12.  I  interpret  this  passage  as  Mr.  Abbott  and 
Mr.  Livermore  do,  as  applicable  to  cases  where  the  extent  of  the  authority  of  the 
master  is  deduced  from  the  general  employment  of  the  ship.  1  Liverm.  on 
Agency,  155, 156,  (edit  1818)  ;  Abbott  on  Shipp.  Pt  2,  ch.  2,  §  3,  p.  92,  (Amer. 
edit  1829.)  The  modern  commercial  code  of  France,  (as  indeed  do  the  general 
principles  of  the  maritime  law  of  other  nations,)  recognizes  distinctions  as  to  the 
antbority  of  the  master  of  a  ship  in  most  cases  coincident  with  those  of  the  com- 
mon law.  Thus,  the  Commercial  QqAq  of  France  (art.  22S,)  gives  authority  to 
the  master  to  engage  the  crew  employed  in  the  ship,  in  concert  with  the  owner 
when  the  master  is  at  his  place  of  residence.  The  master  (art  232,)  in  the  place 
of  the  residence  of  the  owners  or  their  agents,  has  no  general  authority  to  repair 
the  vessel,  or  to  buy  sails,  cordage  or  other  things  for  her  use,  or  to  take  up 
money  on  bottomry,  or  to  let  the  ship  on  freight  See  also  1  Bell,  Comm,  § 
483-486,  p.  412-414,  (4th  edit.) ;  Id.  p.  522-530,  (5th  edit) ;  Pothier  on  Marit 
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§  123  a.  Hitherto  we  have  principally  looked  to  the  powen 
of  masters  of  ships;  but  it  may  not  be  amiss  here  to  ^nce  at  a 
general  daty  arising  oat  of  their  employment,  which  indeed 
might  equally  apply  to  other  agents  under  the  like  circumstan- 
ces. It  is,  that  the  master  of  a  ship  is  bound  to  employ  Iub 
whole  time  and  attention  in  the  service  of  his  employer ;  and  it 
is  even  said  that  a  custom,  allowing  such  maeter  to  trade  upon 
his  private  account  during  the  voyage,  cannot  be  maintained.* 
Perhaps  this  is  laying  down  the  rule  somewhat  too  broadly,  for 
if  there  be  an  express  agreement  between  the  master  and  owner 
that  he  shall  be  at  liberty  to  tirade  apon  his  own  accoont  during 
the  voyage,  that  would  certainly  be  obligatory ;  and  if  there  be 
a  known  usage  in  the  partJcular  trade  to  the  same  effect,  ^at 
would  seem  to  afford  an  equally  conclusive  presumption  of  an 
implied  agreement  to  the  same  effect 

^  124.  Sixthly.  Faftners.  It  is  not  oar  design  to  enter  npon 
any  general  examination  of  the  rights,  powers,  and  duties  of 
partners  at  large.  That  wonld  properly  belong  to  a  distinct 
treatise  on  partnership.  But  we  shall  here  advert  only  to  the 
general  authorities  deduced  by  law  from  the  very  nature  and 
character  of  partnership.  Every  partner  is,  (as  we  have  seen,) 
in  contemplation  of  law,  the  general  and  accredited  agent  of  the 
partnership ;  ^  or,  as  it  is  sometimes  expressed,  each  partoer  is 
Preeposilus  negotiit  aocielatis;  and  may  consequentiy  bind  all 
the  other  partners  by  his  acts  in  all  matters,  which  are  within 

Coatracta,  by  Cushing,  D.  48,  49,  p.  S6-2B;  Id.  n.  188,  pp.  98,99  ;  JacoUen'a  Soa 
Laws,  by  Flick,  ch.  1,  p.  32-91;  8  Kent,  Camm.  Lect.  49,  p.  198-176,  (4th  edit.); 
2  Stair,  IdsI.  by  Brodie,  Supp.  pp.  S63,  969,  970,  9TI,  973,  980,  981;  Ante, 
fS  117,  119,  121,122. 
>  Gardner  v.  McCutcbeon,  4  Bearan,  R.  fi34. 

■  Ante,  g  S7 ;  2  BeU,  Conun.  S  1280,  p.  618,  (4th  edit) ;  Id.  p.  610,  (fith  edit) 
Pothier  OQ  Oblig.  by  Evtuu,  n.  88 ;  Stoiy  on  Fartnerabip,  cfa.  7,  )  101-l1». 
How  far  one  putner  could  bind  the  finu  by  bis  aeti  under  the  Roman  law,  ■• 
a  matter,  which  bos  been  much  discusBed  by  die  ciriliani.  That  each  partner 
cotiM  bind  &1I  the  others,  when  there  wai  an  express  or  implied  authority  tttt 
this  purpose,  is  not  doubted.  But  in  ihu  abaance  al  an  expreat  anthority,  Iba 
diffiuul^  luM  botin  to  BKertsin  wbut  circuOiUBceB  ihonhl  afford  a  jnst  pi«eanip 
The  mere  relatioiiB  of  paitnenhip  Aid  not,  ai  it  abould  Mem, 
a  flicb  an  implied  Mrtbority  ai  it  doet  in  onr  law.  Sea 
1  Stair,  Inai.  B.  1,  tit  16,  S  6  ;  1  Domat,  B.  1,  tit  6, 
r,  tlb  3, 1.  «S ;  f  otlnar,  Paad.  lib.  17,  ^  2,  u.  SB. 
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the  scope  and  objects  of  the  partnership.  Hence,  if  the  partner- 
ship be  of  a  general  commercial  nature,  he  may  pledge  or  sell 
the  partnership  property ;  he  may  buy  goods  on  account  of  the 
partnership;  he  may  borrow  money,  contract  debts,  and  pay 
debts  on  account  of  the  partnership ;  he  may  draw,  make,  sign, 
indorse,  accept,  transfer,  negotiate,  and  procure  to  be  discounted, 
(Homisiory  notes,  bills  of  exchange,  checks,  and  other  negotiable 
paper,  in  the  name  and  on  account  of  the  partnership.^ 

§  125.  The  restrictions  of  this  implied  authority  of  partners 
to  bind  the  partnership,  are  apparent  from  what  has  been  al- 
ready stated.  Each  partner  is  an  agent  only  in  and  for  the  busi- 
ness of  the  firm  ;  and  therefore  his  acts  beyond  that  business  will 
not  bind  the  firm,^  Neither  will  his  acts,  done  in  violation  of 
bis  duty  to  the  firm,  bind  it,  when  the  other  party  to  the  trans- 
action is  cognizant  of,  or  cooperates  in  such  breach  of  duty.^ 
And  upon  the  principle  already  suggested,  as  to  agents  execut- 
ing sealed  instruments,  one  partner  cannot  execute  an  instru- 
ment, under  seal,  which  shall  bind  the  other  partners,  in  virtue 
of  his  general  authority ;  but  he  must  have  a  special  authority 
under  seal ;  ^  or  the  deed  must  be  executed  by  him  in  the  pres- 
ence of  the  other  partners.^ 


1  Ante,  §  37  ;  see  Collyer  on  Partnership,  B.  8,  ch.  1,  §  1  and  2,  p.  215-230  ; 
8  Kent,  Conim.  Lect  43,  p.  40-48,  (4th  edit.)  ;  Story  on  Partnership,  ch.  7, 
f  101-125  ;  Bayley  on  Bills,  ch.  2,  §  6,  (5th  edit.) ;  Id.  ch.  6,  §  1 ;  8  Chitty  on 
CoQun.  &  Manuf.  236-238 ;  South  Carolina  Bank  v.  Case,  8  Barn.  &  Cressw.  427 ; 
Yere  v.  Ashby,  10  Bam.  &  Cressw.  288;  £x  parte  Bondonus,  8  Yes.  540;  £x 
parte  Agace,  2  Cox,  R.  312;  U.  S.  Bank  v,  Binney  and  Windship,  5  Mason,  R. 
176 ;  S.  C.  5  Peters,  R.  529  ;  1  Domat,  B.  1,  tit  16,  §  8,  art  7  ;  Ersk.  Inst  B.  3, 
tit  8,  §  20 ;  2  Bell,  Coram.  §  1203,  p.  615-618,  (4th  edit.)  ;  Id.  p.  615-617,  (6th 
>edit)  ;  1  Stair,  Inst  by  Brodie,  B.  1,  tit.  16,  §§  4,  6 ;  Pothier  on  Oblig.  by  Evans, 
n.8S. 

*  Hasleman  v.  Toang,  5  Adolph.  &  Ell.  838. 

'  8  Kent,  Coram.  Lect  48,  pp.  46,  47,  (4th  edit) ;  Collyer  on  Partn.  B.  3, 
cb.  1,  p.  212,  and  §  1,  p.  215  ;  Id.  ch.  2,  §  1,  p.  256-286  ;  2  Bell,  Comra.  §  1208, 
p.  615-618,  (4th  edit) ;  Id.  p.  615-618,  (5th  edit)  ;  Ex  parte  Agace,  2  Cox,  R. 
812,  816 ;  Sandilands  v.  Marsh,  2  Bam.  &  Aid.  673. 

4  Ante,  §  87;  Ante,  §  51 ;  Post,  §§  242,  252 ;  8  Kent,  Comra.  Lect  43,  pp.  47, 
48,  (4th  edit) ;  Harrison  t{g  Jackson,  7  T.  R.  207  ;  Collyer  on  Partn.  B.  8,  ch.  2, 
|1,  pp.  256,  257.  Contra,  Cady  r.  Shepherd,  11  Pick.  400;  referred  to  ante, 
{  49,  and  note,  §  51 ;  Post,  §§  242,  252 ;  Story  on  Partn.  §  117-123.    In  conse- 

ff  Ante,  §§  49,  51 ;  Story  on  Partn.  §  117-128. 
AGKirCT.  12 
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§  126.  Before  quitting  this  subject  of  the  nature  and  extent 
of  the  authority  of  agents,  it  seems  proper  to  refer  again  to  what 
has  been  abready  incidentally  stated,  the  distinction  commonlj 
taken  between  the  case  of  a  general  agent  and  that  of  a  special 
agent,  the  former  being  appointed  to  act  in  his  principal's  affairs 
generally,  and  the  latter  to  act  concerning  some  particular  ob* 
ject.^  In  the  former  case,  the  principal  will  be  bounds  by  the 
acts  of  his  agent  within  the  scope  of  the  general  authority  con- 
ferred on  him,  although  he  violates  by  those  acts  his  private  in- 
structions and  directions,  which  are  given  to  him  by  the  princi- 
pal, limiting,  qualifying,  suspending,  or  prohibiting  the  exercise 
of  such  authority  under  particular  circumstances.^  In  the  latter 
case,  if  the  agent  exceeds  the  special  and  limited  authority  con- 
ferred on  him,  the  principal  is  not  bound  by  his  acts,  but  they 
become  mere  nullities,  so  far  as  he  is  concerned  ;  unless,  indeedi 
he  has.  held  him  out  as  possessing  a  more  enlarged  authority.' 

quence  of  this  doctrine,  or,  at  least,  to  clear  away  all  doubts  on  the  subject,  a 
statute  has  been  passed  by  Congress  (Act  of  1828,  ch.  149,  §  25 ;  3  U.  S.  Lawi, 
p.  1889,  Story's  edit.)  by  which  one  partner  is  authorized  to  bind  the  firm  in 
bonds  given  to  the  Custom-House  for  duties. 

1  Ante,  §  17-20 ;  Id.  §  73  ;  Post,  §  131-133 ;  Tomlinson  v.  CoUett,  8  Blackfl 
Ind.  R.  436  ;  Walker  r.  Skipwith,  Meigs's  Tenn.  R.  502. 

2  Ante,  §  73  ;  Post,  §  127-133 ;  Allen  r.  Ogden,  1  Wash.  Cir.  R.  174 ;  Bryant 
V,  Moore,  26  Maine  R.  84  ;  Fitzsinunons  v,  Joslin,  21  Vermont  R.  129. 

3  Post,  §  127,  and  note,  §  128-133  ;  2  Kent,  Comm.  Lect.  41,  pp.  620,  621, 
(4th  edit.);  3  Chitty  on  Conmi.  &  Manuf.  198 ;  Paley  on  Agency,  by  Lloyd,  198, 
199,  207,  208,  (3d  edit)  ;  Smith  on  Mcn^antile  Law,  58-62,  (2d  edit.)  ;  Id.  ch.  5, 
§  4,  pp.  107, 108,  (3d  edit.  1843) ;  1  Liverm.  on  Agency,  94,  95,  (edit.  1818) ;  Id. 
p.  107-119  ;  Fenn  r.  Harrison,  3  T.  R.  757 ;  Howard  v.  Braithwaite,  1  Yes.  &  B. 
209,  210;  Whitehead  v.  Tuckett,  15  East,  408;  Pickering  v.  Busk,  15  East,  B. 
88,  48, 44  ;  1  Bell,  Comm.  §  412,  p.  387,  (4th  edit.)  ;  Id.  p.  478,  (5th  edit) ;  Munn 
v.  Commission  Co.  15  Johns.  li.  44,  54;  Rossiter  v.  Rossiter,  8  Wend.  R.  494; 
Andrews  v.  Eneeland,  6  Cowen,  R.  354  ;  Waters  v,  Brogden,  1  Young  &  Jerv. 
457;  Brown  v.  Ti*antum,  6  Mill.  (Louis.)  R.  47  ;  Beals  v.  Allen,  18  Johns.  B. 
868 ;  Herbert  v.  Kneeland,  24  Boston  Law  Rep.  495 ;  82  Verm.  316  ;  Hatch  v. 
Tkylor,.10  N.  H.  R.  538;  Allen  v.  Ogden,  1  Wash.  Cir.  R.  174.  The  same 
principle  is  applied  in  the  case  of  partnership.  Each  partner  is  held  oot  to  the 
public  as  the  general  agent  of  the  partnership ;  and,  consequently,  his  acts  will 
bind  it,  notwithstanding  he  may  have  violated  his  private  instructions  or  the  ex- 
pnm  terms  of  the  secret  articles  of  partnership.  Sandilands  v.  Marsh,  2  B.  & 
Aid.  678;  U.  S.  Bank  v.  Binney,  5  Mason,  R.  176;  S.  C.  5  Peters,  R.  529; 
GcUyer  on  Partn.  by  Phillips,  ch.  1,  p.  212-215,  and  note;  8  Kent,  Comm.  Lect 
48|  p.  40-50,  (4th  edit) ;  8  Chitty  on  Comm.  &  Manuf.  ch,  4,  p,  286-241.    Mr. 
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[Thus,  if  an  agent  entrusted  with  money  to  invest  at  legal  inter- 
est exact  a  bonus  for  himself,  without  the  knowledge  or  assent 
of  his  principal,  it  does  not  constitute  usury  in  the  latter  so  as 
to  affect  the  security  in  his  hands.^] 

§  127.  The  ground  of  this  distinction  is  the  public  policy  of 
preventing  frauds  upon  innocent  persons,  and  the  encourage- 
ment of  confidence  in  dealings  with  agents.  If  a  person  is  held 
out  to  third  persons,  or  to  the  public  at  large,  by  the  principal, 
as  having  a  general  authority  to  act  for  and  to  bind  him  in  a 
particular  business,  or  employment,  it  would  be  the  height  of 
injustice,  and  lead  to  the  grossest  frauds,  to  allow  him  to  set  up 
bis  own  secret  and  private  instructions  to  the  agent,  limiting 
that  authority ;  and  thus  to  defeat  his  acts  and  transactions  un- 
der the  agency,  when  the  party  dealing  with  him  had,  and  could 
have,  no  notice  of  such  instructions.  In  such  cases,  good  faith 
requires  that  the  principal  should  be  held  bound  by  the  acts  of 
the  agent,  within  the  scope  of  his  general  authority  ;  for  he  has 
held  him  out  to  the  public  as  competent  to  do  the  acts,  and  to 
bind  him  thereby.  The  maxim  of  natural  justice  here  applies 
with  its  full  force,  that  he,  who,  without  intentional  fraud,  has 
enabled  any  person  to  do  an  act,  which  must  be  injurious  to 
himself,  or  to  another  innocent  party,  shall  himself  suffer  the  in- 

Smith,  in  his  work  on  Mercantile  Law,  p.  59,  (2d  edit.)  has  stated  the  distinction 
between  general  and  special  agents  very  perspicuously.  *'  A  general  agent  is  a 
perBon,"  says  he,  **  whom  a  man  puts  in  his  place,  to  transact  all  his  business  of  a 
particular  kind ;  thus,  a  man  usually  retains  a  factor  to  buy  and  sell  all  goods, 
and  a  broker  to  negotiate  all  contracts  of  a  certain  description,  an  attorney  to 
transact  all  his  legal  business,  a  master  to  perform  all  things  relating  to  the  usual 
employment  of  his  ship,  and  so  in  other  instances.  The  authority  of  such  agent 
to  perform  all  things  usual  in  the  line  of  business  in  which  he  is  employed,  can- 
not be  limited  by  any  private  order  or  direction,  not  known  to  the  party  dealing 
with  him.  But  the  rule  is  directly  the  reverse  concerning  a  particular  agent, 
that  18  an  agent  employed  specially  in  one  single  transaction ;  for  it  is  the  duty 
of  the  party  dealing  with  such  a  one,  to  ascertain  the  extent  of  his  authority ;  and 
if  he  do  not,  he  must  abide  the  consequences."  S.  P.  Smith  on  Merc.  Law,  ch. 
5,  §  4,  pp.  107,  108,  (8d  edit.  1848.)  This  is  true,  if  the  agent  is  not  held  out  as 
pooBesing  a  more  enlarged  authority.  See  also  Woodin  v.  Burford,  2  Crompt. 
k  Mees.  891 ;  Jordan  v.  Norton,  4  Mees.  &  Wels.  155;  Sykes  v.  Giles,  5  Mees. 
&Wels.645;  Post,  §  127, 'note,  §  128,  note.  Smith  v.  East  India  Co.,  16  Si- 
mons, R.  76. 

^  [Condit  V.  Baldwin,  7  Smith,  (N.  Y.)  219.    And  commencing  a  suit  on  the 
note  was  held  no  ratification  of  such  act  of  the  agent] 
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jury  lather  than  the  innocent  patty,  who  has  placed  confidence 
in  hini.i  The  maxim  is  founded  in  the  soundest  ethics,  and  is 
enforced  to  a  large  extent  by  Courts  of  Equity.^     Of  course  the 


tpdleyon  Ajiency,  by  Lloyd,  194,200,301,  (3d  edit.);  Whitehead  v.  Tnckett, 
IS  East, 401, 409;  3  Etnt,  Comm.  Lect.  41,  pp.  620,  G31,(4th  edit.);  3  Chittjon 
Comm.  &  Maouf.  302 ;  Cannichael  v.  Butk,  10  Rich.  333 ;  Gucrreiro  v.  Peile,  3 
Bam.  &  Ald.616;  Anle,  §73.  See  North  River  Bank  a.  A}-mer,3  Hill,  R.  362; 
Commercial  Bank  of  Buffalo  o.  Kortrigbt,  33  Wend.  K.  S4B,  SGI ;  Post,  §  470 ; 
Locke  V.  Steams,  I  Mete.  R.  560.  The  general  ground,  on  which  this  distiiic- 
tion  is  takeD,  it  well  ataled  in  a  note  to  Paley  on  Agency,  by  Lloyd,  (Paley  on 
Agency,  by  Lloyd,  p.  199,  note.)  "A  general  authority,"  says  Mr.  Lloyd, 
"  arises  from  a  general  employment  in  a  specific  capacity ;  such  as  factor,  brokei*, 
attorney,  &c.  When  we  can  say  of  any  nne,  that  he  is  A.'s  broker,  or  A.'i  fac- 
tor, or  A.'s  attorney,  he  has  then  a  general  authority,  in  the  sense  in  which  it  is 
used  in  the  text  But  of  course,  this  does  not  imply  that  he  hat  ao  unlimited  or 
unrestrained  authority.  A.  may  give  his  broker,  or  bis  factor,  or  bis  attomeyt 
any  instructions  that  he  pleases ;  and  the  effect  will  be  ihia.  As  between  him- 
self and  his  broker,  &c.,  any  deviation  from  these  instmctions  will  render  the 
latter  accountable  to  him  for  any  loss  he  may  sustain  thereby.  But,  as  r^arda 
himself  and  third  parties,  who  may  have  dealt  with  the  broker,  &c.,  any  limita- 
tiou  of  tboiauthority  not  communicated  to  them,  can  have  no  effect.  A  third 
person  has  a  right  l«  assume,  without  notice  to  the  contrary,  that  the  pNwm, 
whom  A.  employ's  generally  as  his  broker.  Sic.,  baa  also  an  unqualified  authori^ 
to  act  for  his  principal  in  all  matters  which  come  within  the  scope  of  that  empk>y- 
ment  In  the  case  of  a  particular  agent,  that  is,  one  whom  A  may  have  em- 
ployed specially  in  that  single  instance,  no  such  assumption  can  reasonably  be 
made.  It  then  becomes  the  duty  of  the  party  dealing  with  one  whom  he  knowa 
to  be  acting  for  another  in  the  traDBa:;tion,  to  ascertain  by  inquiry  the  nature 
And  extent  of  the  authority ;  and  if  it  be  departed  from  or  exceeded,  he  must  be 
content  to  abide  the  consequences.  The  distinction  thus  pointed  out  is  perfectljr 
consonant  with  right  reason  ;  and  if  duly  attended  to  will  satisfactorily  explain 
all  the  cases  which  follow  in  the  text."  In  Fitzherbert  v.'  Mather,  I  Term  Rep. 
IS,  16,  Mr.  Justice  Buller  said ;  "  It  is  the  common  question  every  day  at  Guild- 
hall, when  one  of  two  innocent  persons  must  suffer  by  the  fraud  or  negligenca 
irf'  a  third,  whkh  of  the  two  gave  credit  ?  "  See  also  Hem  v.  Nichols,  1  Salk. 
989. 

1 1  Story  OQ  T^.  JnrUp.  §  384-394 ;  Fitzherbert  c.  Mather,  1  Tenn  Rep.  \% 

Duke  of  Beaufort  i:  Xoeld,  IS  Clark  &  Finnelly,  R.  !90.    It  has  been 

y  su^ested.  ante,  §  73,  ihat  the  same  general  principle  pervades  all  CBNS 

whether  the  party  be  a  general  or  a  special  ^ent.     But,  nevertbe- 

e  distinction  bctoeen  genend  and  special  agepl*  is  not  unfounded  or  use- 

s  snfficicnl  lo  solve  many  cases.     But  the  difficulty  is,  that  from  the 

ll  language  in  llii'  ln»k^,  and  the  general  contrast  made  between  general 

I  Bgent«.  (here   is  ^-reat  danger  in  applying  the  distinction  tu  tolva 

It  docs  not  praperif  appl/>    The  principle,  which  {wrvadea  aD 
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maxim  fails  in  its  application,  when  the  party  dealing  with  the 


cases  of  agency,  whether  it  be  a  general  or  a  special  agency,  is  this :  The  prin- 
cipal is  bound  by  all  acts  of  his  agent,  within  the  scope  of  the  authority  which 
be  hold  him  out  to  the  world  to  possess ;  although  he  may  have  given  him  more 
limited  private  instructions,  unknown  to  the  persons  dealing  with  him.  And  this 
11  founded  on  the  doctrine,  that  where  one  of  two  persons  must  suffer  by  the  act 
of  a  third  person,  he,  who  has  held  that  person  out  as  worthy  of  trust  and  confi- 
dence, and  having  authority  in  that  matter,  shall  be  bound  by  it  It  will  at  once 
be  perceived,  this  doctrine  is  equally  applicable  to  all  cases  of  agency,  whether  it 
be  the  case  of  a  general,  or  of  a  special  agency.  When  I  hold  out  to  the  public 
a  person  as  my  agent  in  all  my  business  and  employment,  he  is  deemed  my  gen- 
eral agent ;  and  all  acts  done  within  the  scope  of  that  business  bind  me,  notwith- 
standing I  have  privately  limited  his  authority  by  special  instructions.  Why  ? 
Because  he  is  externally  clothed  with  an  unlimited  authority  over  the  subject- 
matter,  and  third  persons  might  otherwise  be  defrauded  by  his  acts.  In  such  a 
case,  he  is  not  less  a  general  agent  as  to  third  persons,  than  if  he  had  received  no 
private  limitations  of  his  authority.  As  between  himself  and  his  principal,  his 
authority  is  not  general,  but  quoad  kocy  is  limited.  In  the  same  case,  if  the  princi- 
pal had  privately  revoked  his  whole  authority,  he  would  still  be  bound.  So,  if  he 
bad  privately  limited  the  authority  to  a  single  act  in  the  same  business  (and  he 
would  accordingly  be,  between  himself  and  his  principal,  a  special  agent,)  still 
the  principal  would  be  bound.  Precisely  the  same  rule  applies  to  a  special 
agency.  If  A.  authorizes  B.  to  purchase  ten  bales  of  cotton  for  him,  and  holds 
OQt  to  all  the  public,  that  B.  has  full  and  unlimited  authority  to  purchase  that 
cotton,  every  person,  dealing  with  that  agent,  has  a  right  to  deal  with  him  as  a 
person  having  a  general  authority  as  to  that  purchase ;  and  the  principal  will  be 
bound  by  his  acts,  notwithstanding  he  may  have  privately  limited  the  agent  as  to 
price,  quality,  &c.  In  the  case  of  a  general  agency,  the  principal  holds  out  the 
agent  to  the  public  as  having  unlimited  authority  as  to  all  his  business.  In  the 
ease  of  a  special  agency,  like  that  above  stated,  the  principal  holds  out  the  agent 
to  the  public  as  having  unlimited  authority  as  to  a  particular  act,  subject,  or  pur- 
chase. In  each  case,  therefore,  the  same  general  principle  applies.  If  the  prin- 
cipal hold  out  to  the  public  his  agent,  as  having  a  general  authority  to  bind  him 
in  one  case,  or  in  all  cases,  he  who  deals  with  any  such  agent  innocently,  ought 
to  be  protected,  and  the  principal  to  be  bound.  The  cases  of  special  agency  to 
which  the  rule,  founded  upon  the  distinction  between  general  agency  and  special 
agency,  properly  applies,  are  where  the  principal  does  not  hold  out  the  agent  as 
possessing  any  particular  authority ;  and,  of  course,  where  the  nature  and  extent 
of  the  peal  authority,  conferred  on  him,  furnish  the  only  rule  to  govern  the  case ; 
and  the  party,  dealing  with  the  agent,  must  act  at  his  own  peril.  We  do  not,  in 
legal  language,  or  common  parlance,  call  an  agent  a  general  agent,  merely  be- 
cause there  are  no  limitations  on  his  authority ;  nor  do  we  call  a  man  a  special 
agent,  because  he  is  limited  by  special  orders,  quoad  that  agency.  Neither  do  we 
call  a  man  a  general  agent,  who  is  appointed  to  do  one  act,  or  to  make  one  pur- 
chase, although  he  has  unlimited  authority  to  do  that  act    There  would  be  no 

12* 
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agent,  haa  a  full  knowledge  of  the  private  ioBtructioiiB  of  the 
agent,  or  that  he  is  exceeding  his  authority.^ 

§  128.  The  same  rule  was  also  fully  recognized,  and  applied 
with  rigorous  exactness  in  the  Romftn  Law,  even  in  cases  other- 
wise highly  favored.  Even  a  creditor,  having  a  pledge,  waa 
bound,  if  he  suffered  the  owner  to  hold  himself  oat  as  competent 
to  dispose  of  the  pledge,  with  the  consent  of  the  creditor.  Cred- 
itor, qui  permiitet  rem  veniri,  ptgnus  dimittil.^  Si  eoasensit  ven- 
ditioni creditor,  liberalur  hypotheca?  So,  the  acts  of  a  ship- 
master, as  a  general  agent  withiil  the  scope  of  his  authority,  (as 
we  have  seen,)  were,  for  the  like  reason,  deemed  binding  on  his 
employer,  although  be  had  disobeyed  his  private  instructions.* 
Omnia  enim  facta  Magistri  debet  prastare,  qui  eum  praposvit; 
alioquin,  contrahenles  decipietUur ;  et  facilius  hoc  in  Magistro, 
quam  Institore,  admittendvm  propter  utilitatem?  Here,  we  see, 
that  the  same  grounds  of  the  rule  are  given,  as  in  the  common 
law,  to  prevent  any  deception  upon  the  innocent  and  unwary, 
and  also  to  further  and  sustein  the  public  policy  of  inviting  con> 
fidence  in  all  matters  of  navigation,  trade,  and  business.^ 

§  129.  The  same  distinction  was  familiarly  exemplified  in  tbe 
civil  law,  by  the  case  of  an  authority,  even  to  buy  a  single  thing 
for  the  principfd.  If  the  agent  was  authorized  to  buy  generally, 
without  fixing  any  price  for  the  thing,  tbe  principal  was  bound 
by  his  purchase,  at  any  price  whatsoever.  Bat,  if  the  agent  was 
limited  as  to  price,  tben  he  could  not  bind  the  principal  beyond 
that  price.  The  former  was  a  general,  the  latter  a  limited 
authority.  Et  qutdem,  si  mandavi  ftfrt,  ut  atiquam  rem  mila 
emeres,  nee  de  pretio  guidquam  stalui,  toque  emisH ;  iUrinque 
actio  nascUur.  Quod,  si  pretium  statuii,  tugue  pluris  emisH; 
quidam  negaverunt,  te  mandaii  habere  actionem,  etiamsi  paraius 


jiut  It^csl  objection  to  snch  disdnctions ;  but  the  cases  in  the  books  do  not  nuke 
them.  And  if  they  did,  the  dietinctioDe  would  Dot  meet  to  tolre  the  difficulties  in 
ics  aulhoritics.     Anti!,  §§  73,  127,  note;  Post,  §§  1S9,  199. 

.  BraithnalU',  t  Ves.  Ik  B.  309;  Stalner  v.  T^'ien,  3  Hill,  R.  279; 
'er,M  Maine  It.  413. 
fcttO,  tit.  IT,  I.  IS8  ;  I  Slory  on  £q.  Jarisp.  g  S94. 
I  BO,  tit.  6,  L  7 ;  1  Siory  on  Eq.  Jump.  §  394. 
Ill  I  IS,  ISO. 
i,^t4,liL  1,1. 1,§S;  Ante,  g  117;  1  Domat.  B.  1,  tit  16,  §  3,  bH.  S. 
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esses^  idy  quod  excedity  remittere ;  nam  iniquum  esty  non  esse  mild 
cum  illo  actionem^  si  nolit;  illi  vero,  si  velity  mecum  esse.  Sed 
ProctUus  recte  eum,  usque  ad  pretium  statutumy  acturum  existimat ; 
QwB  sententia  sane  benignior  est} 

§  130.  Pothier  has  laid  down  the  general  rule  in  a  very  satis- 
factory manner,  and  says  :  "  But  the  contract  made  by  my  agent, 
in  my  name,  would  be  obligatory  upon  me,  if  he  did  not  exceed 
the  power  with  which  he  was  ostensibly  invested ;  and  I  could 
not  avail  myself  of  having  given  him  any  secret  instructions, 
which  he  had  not  pursued.  His  deviation  from  these  instruc- 
tions might  give  me  a  right  of  action  against  himself,  but  could 
not  exonerate  me  in  respect  of  the  third  person,  with  whom  he 
bad  contracted  conformably  to  his  apparent  authority;  other- 
wise, no  one  could  be  safe  in  contracting  with  the  agent  of  an 
absent  person."  ^ 

§  131.  The  illustrations  in  our  law  of  the  same  distinction 
between  general  agents,  and  limited  or  special  agents,  may  be 
familiarly  seen  in  the  common  case  of  factors,  known  to  be  such. 
They  possess  a  general  authority  to  sell ;  and  if  in  selling  they 
violate  their  private  instructions,  the  principal  is  nevertheless 
bound.^  And  it  makes  no  difference,  in  a  case  of  this  kind, 
whether  the  factor,  (if  known  to  be  such,)  has  been  ordinarily 
employed  by  the  principal  to  sell,  or  whether  it  is  the  first  and 
only  instance  of  his  being  so  employed  by  the  principal;  for  still, 
being  a  known  factor,  he  is  held  out  by  the  principal  as  posses- 
sing, in  effect,  all  the  ordinary  general  authority  of  a  factor,  in 
relation  to  the  particular  sale.^    But  if  a  common  person,  not 


«  Dig.  Lib.  17,  tit  1, 1.  8,  §§  1,  2  ;  Id.  1.  4 ;  Pothier,  Pand.  Lib.  1 7,  tit  1,  n.  42- 
44;  1  Liverm.  on  Agency,  ch.  5,  §  1,  pp.  96-99,  (edit  1818.)  See  3  Chitty  on 
Comm.  &  Manuf.  199;  Hicks  v,  Hankin,  4  Esp.  R.  114. 

>  1  Pothier  on  Oblig.  by  Evans,  n.  79.  See  also  Id.  n.  447,  448 ;  Ante,  §  73, 
127-129. 

3  Fenn  ».  Harrison,  3  Term  R.  767,  762 ;  S.  C.  4  Term  R.  177  ;  Ante,  §§  73, 
127,  128;  Faley  on  Agency,  by  Lloyd,  199,  note,  (3d  edit);  Id.  207,  208 
Whitehead  v.  Tuckett,  15  East,  R.  408  ;  3  Chitty  on  Comm.  &  Manuf.  198,  199 
Pickering  v.  Busk,  15  East,  R.  38,  43  ;  Smith  on  Merc.  Law,  57-60,  (2d  edit) 
Id.  ch.  5,  §  4,  pp.  107,  108,  (3d  edit  1843)  ;  Daniel  t;.  Adams,  AmbL  495,  498 
Johnson  v.  Jones,  4  Barbour,  Ch.  R.  (N.  Y.)  369. 

*  Ibid. ;  Paley  on  Agency,  by  Lloyd,  199,  and  note,  (3d  edit.) ;  Ante,  §§  73, 
81, 127,  128. 
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being  a  factor,  should  be  authorized  to  make  a  like  sale,  and  he 
should  violate  his  private  instructions,  and  deviate  from  his 
authority  in  the  sale,  the  principal  would  not  be  bound.  In 
such  a  case,  no  general  authority  is  presumed,  and  he  who  deals 
with  such  an  agent  deals  with  him  at  his  own  peril ;  for,  in  such 
a  case,  the  principal  has  not  held  the  agent  out  as  a  general 
agent.^ 

§  132.  So,  (it  has  been  said,)  if  a  person  keeping  a  livery- 
stable,  and  having  a  horse  to  sell,  intrusts  a  servant  with  power 
to  sell  the  horse,  and  directs  him  not  to  warrant  the  horse  ;  and 
the  servant,  nevertheless,  upon  the  sale,  should  warrant  him,  the 
master  would  be  bound  by  the  warranty ;  because  the  servant 
was  acting  within  the  general  scope  of  his  authority,  and  the 
public  cannot  be  supposed  to  be  cognizant  of  any  private  con- 
versation between  the  master  and  the  servant.^  But  if  the  owner 
of  a  horse  should  send  the  horse  to  a  fair  by  a  stranger,  with  ex- 
press directions  not  to  warrant  him ;  and  the  latter  should,  on 
the  sale,  contrary  to  his  orders,  warrant  him,  the^  owner  would 
not  be  bound  by  the  warranty.^ 

I  Ante,  §§  73,  127-129;  Fenn  v,  Harrison,  3  Term  Rep.  767,  762;  S.  C. 
4  Term  Rep.  177;  1  Liverm.  on  Agency,  103, 104,  111-113,  (edit  1818);  Faley 
on  Agency,  by  LlOyd,  167,  199-205  ;  Id.  207,  208 ;  East  India  Co.  v.  Hensley, 
1  Esp.  R.  112 ;  8  Kent,  Comm.  Lect.  41,  pp.  620,  621,  (4th  edit) ;  Pickering  o. 
Busk,  15  East,  R.  38,  48 ;  Gibson  v.  Colt,  7  John.  R.  890 ;  Munn  v.  Commisson 
Company,  15  John.  R.  44,  54 ;  Rossiter  v.  Rossiter,  8  Wend.  R.  494 ;  Trades- 
men's Bank  v.  Astor,  11  Wend.  R.  87  ;  Ante,  §  127,  note ;  §  128,  note ;  Lobdell 
0,  Baker,  1  Met  R.  198. 

8  Ante,  §  59  ;  Post,  §  420,  note. 

3  Per  Ashuret,  J.,  in  Fenn  v,  Harrison,  8  Term  R,  760,  761 ;  Paley  on  Agency, 
by  Lloyd,  208,  (8d  edit)  But  see  Seignior  and  Walmer's  case,  Godbolt,  R.  860, 
cited  in  Paley  on  Agency,  by  Lloyd,  p.  828,  and  post,  §  421,  note.  The  prin- 
ciple of  these  cases  is  clear ;  but  the  whole  distinction  turns  upon  this,  as  to  the 
livery-stable  keeper,  whether  the  servant  had,  from  the  nature  of  his  employment 
or  the  business  of  his  master,  a  general  authority.  In  America,  livery  stable- 
keepers  are  not  understood  to  give  their  servants  any  general  authority  to  sell 
their  horses.  Mr.  Justice  Bay  ley,  in  Pickering  v.  Busk,  15  East,  45,  has  put  the 
case  in  its  true  light,  as  being  that  of  a  horse-dealer.  **  If,"  said  he,  **  the  servant 
of  a  horse-dealer,  with  express  directions  not  to  warrant,  do  warrant,  the  master 
is  bound ;  because  the  servant  having  a  general  authority  to  sell,  is  in  a  condition 
to  warrant ;  and  the  master  has  not  notified  to  the  world  that  the  general  author- 
ity is  circumscribed."*  See  also  Helyear  v,  Hawke,  6  Esp.  R.  72,  75 ;  Coleman 
V.  Riches,  29  Eng.  Law  &  Eq.  R.  826. 


CH.  VI.]       NATpRB  AND  EXTENT  OP  AUTHORITY.  141 

§  133.  This  distinction,  between  cases  of  general  agency  and 
those  of  special  agency,  may  seem,  at  first  view,  to  import  a  dif- 
ference of  doctrine  founded  more  in  arbitrary  rules,  than  in  just 
reasoning.  But  properly  considered,  the  same  principle  per- 
vades and  governs  each  of  the  cases.  So  far  as  the  agent, 
whether  he  is  a  general,  or  a  special  agent,  is  in  any  case  held 
out  to  the  public  at  large,  or  to  third  persons  dealing  with  him, 
as  competent  to  contract  for,  and  to  bind  the  principal,  the  latter 
will  be  bound  by  the  acts  of  the  agent  notwithstanding  he  may 
have  deviated  from  his  secret  instructions  and  orders ;  for  other- 
wise such  secret  instructions  and  orders  would  operate  as  a  fraud 
upon  the  unsuspecting  confidence  and  conduct  of  the  other  party .^ 
Thus,  for  example,  if  a  merchant  should  appoint  a  special  agent 
pro  hoc  vice^  to  buy  or  sell  a  cargo  of  cotton  for  him,  in  his  dis- 
cretion ;  and  he  should,  by  an  open  letter  state  that  he  had  so 
authorized  the  agent  to  buy  or  sell  on  his  account,  and  that  he 
would  ratify  and  confirm  his  acts  in  the  premises  ;  a  person,  who 
should  deal  with  the  agent  upon  the  faith  of  that  letter,  and 
buy  or  sell  the  cargo  of  cotton  accordingly,  would  be  entitled  to 
hold  the  principal  bound  by  the  acts  of  the  agent,  although  the 
latter  might  have  violated  his  secret  instructions,  as  to  the  * 
price  of  the  cotton  purchased  or  sold.  The  law,  in  such  a  case, 
would  hold  the  authority  to  purchase  to  be  general  upon  the 
face  of  the  letter,  and  the  agent  to  possess  authority  to  bind  his 
principal,  in  regard  to  such  purchase  or  sale,  as  much  as  if  he 
had  been  a  general  agent,  accustomed  to  make  purchases,  in 
numerous  cases  of  the  same  sort  for  the  principal.'^     But  where 


1  Jeffrey  v,  Bigelow,  18  Wend.  R.  618;  Ante,  §§  78,  127-182;  Anderson  v. 
Coonley,  21  Wend.  R.  279 ;  Munn  v.  Commission  Co.  15  John.  R.  44,  54;  An- 
drews V,  Kneeland,  6  Co  wen,  R.  854. 

«  See  Schimmelpennich  v.  Bayard,  1  Peters,  R.  264  ;  1  Liverm.  on  Agency, 
ch.  5,  §  2,  pp.  107,  108,  (edit.  1818) ;  Ante,  §§  78,  127,  note ;  Withington  v.  Her- 
ring, 5  Bing.  R,  442.  The  whole  difficulty,  in  considering  this  doctrine,  arises 
from  confounding  two  things  with  each  other,  which  are  essentially  distinct, 
namely,  the  extent  of  the  authority  given  to  an  agent,  whether  it  be  limited  or 
unlimited,  with  the  nature  of  the  agency,  in  which  he  is  employed,  whether  it 
he  general  or  special.  A  person  may  be  a  general  agent,  that  is,  he  may  be 
employed  in  the  general  business  of  his  principal ;  and  yet  he  may  be  privately 
limited,  in  the  exercise  of  his  agency,  by  certain  instructions  given  by  his  prin- 
cipal, far  within  the  general  scope  of  that  business.  Ante,  §  73.  On  the  other 
hand,  bo  may  be  a  special  agent,  that  is,  he  may  be  employed  for  a  particular 
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the  agency  is  not  held  out  by  the  principal,  by  any  acts,  or  dec- 
larations, or  implications,  to  be  general  in  regard  to  the  particu-* 
lar  act  or  business,  it  must  from  necessity  be  construed  accord-* 
ing  to  its  real  nature  and  extent ;  and  the  other  party  must  act 
at  his  own  peril,  and  is  bound  to  inquire  into  the  nature  and  ex« 
tent  of  the  authority  actually  conferred.^  In  such  a  case,  there 
is  no  ground  to  contend,  that  the  principal  ought  to  be  bound  by 
the  acts  of  the  agent,  beyond  what  he  has  apparently  author- 
ized; because  he  has  not  misled  the  confidence  of  the  other 
party  who  has  dealt  with  the  agent.  Each  party  is  equally  in- 
nocent ;  and,  in  a  just  sense,  it  cannoi  be  said,  that  the  principal 
has  enabled  the  agent  to  practise  any  deception  upon  the  other 
party.  The  duty  of  inquiring,  then,  is  incumbent  on  such  party, 
since  the  principal  has  never  held  the  agent  out,  as  having  any 
general  authority  whatsoever  in  the  premises.  And,  if  he  trusts 
without  inquiry,  he  trusts  to  the  good  faith  of  the  agent,  and  not 
to  that  of  the  principal^     This  distinction  between  the  efiects 

object  only ;  and  yet  he  may  have  an  unlimited  authority  to  act  within  the  scope 
of  his  agency  in  that  particular  affair,  or  he  may  be  limited  therein  by  like  in- 
^  structions.  Ante,  §§  17,  18,  127,  note.  In  each  case,  so  far  as  he  is  held  out  to 
persons  dealing  with  him,  as  having  general  power  to  act  in  the  premises,  that 
is,  as  having  unlimited  authority  to  act  within  the  scope  of  his  agency,  whether 
general  or  special,  his  acts  bind  his  principal  notwithstanding  his  private  and 
limited  instructions.  In  each  case,  if  the  instructions  and  limitations  upon  his 
authority  are  known  to  persons  dealing  with  him,  and  the  agent  exceeds  them, 
the  principal  will  not  be  bound.  Mr.  Smith,  in  his  excellent  Compendium  of 
Mercantile  Law,  pp.  46,  47,  (2d  edit.)  has  stated  the  distinction  with  clearness 
and  brevity.  "  The  appointment  (of  the  agent)  is  his  only  authority.  It  may 
be  general^  to  act  in  all  his  principal's  affairs,  or  special^  concerning  some  partic- 
ular object  It  may  be  limited  by  certain  instructions,  as  to  the  conduct  he  is 
to  pursue,  or  unlimited,  leaving  his  conduct  to  his  own  discretion."  S.  P.  Smith 
on  Merc.  Law,  ch.  5,  §  2,  p.  91,  (8d  edit.  1843.)  See  also  the  reasoning  of  Mr. 
Chief  Justice  Savage,  in  Jeffrey  v.  Bigelow,  18  Wend.  R.  518  ;  Ante,  §  127,  note,^ 
§  128,  note,  §  129,  note ;  Andrews  t;.  Kneeland,  6  Cowen,  R.  354. 

1  Ante,  §  127,  note,  §  128,  note ;  Snow  w.  Perry,  9  Pick.  542 ;  Bossiter  v,  Ros- 
siter,  8  Wend.  494 ;  Denning  v.  Smith,  3  Johns.  Ch.  R.  344  ;  Lobdell  v.  Baker, 
1  Mete.  R.  193. 

3  This  doctrine  has  been  already  adverted  to  in  another  place;  Ante,  §  127, 
note,  §  128,  note.  But  I  have  ventured  to  repeat  it  in  the  text,  knowing  how 
often  it  is  misunderstood.  The  case,  of  Withington  v.  Herring,  5  Bing.  R.  442, 
recognizes  the  true  point  of  the  distinction  ;  and  does,  as  I  think,  fully  bear  out 
the  deductions  in  the  text,  as  does  the  doctrine  of  Lord  Kenyon  in  Fenn  v.  Har- 
rison, 3  T.  R.  757,  and  of  Lord  EUenborough  in  Pickering  v.  Busk,  15  East,  38, 
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of  a  general  and  a  special  agency  seems  (as  we  shall  hereafter 
see)  to  be  limited  to  cases  of  private  agency ;  and  to  be  inappli- 
cable to  the  case  of  public  agents,  who  can  bind  the  government, 
or  the  public  authorities,  only  to  the  extent  of  the  powers  ac- 
tually conferred  on  them.^ 

§  134.  We  have  already  seen  to  what  extent,  and  under  what 
circumstances,  the  acts  of  an  agent  will  bind  his  principal  It 
remains  to  consider,  to  what  extent  and  under  what  circumstan- 
ces, the  representations,  declarations,  and  admissions  of  an  agent 
will  also  bind  his  principal.  And  here  it  may  be  laid  down  gen- 
erally, that  no*  representations,  declarations,  or  admissions  of  an 
agenty  will  bind  his  principal,  except  in  cases  within  the  scope 
of  the  authority  confided  to  him  ;  subject,  however,  to  the  same 
distinction  of  which  notice  has  been  already  taken,  between  gen- 
eral agents  and  limited  or  special  agents.^  For,  where  the  acts 
of  the  agent  will  bind  the  principal,  there  his  representations, 
dedarationsy  and  admissions,  respecting  the  subject-matter,  will 
also  bind  him,  if  made  at  the  same  time,  and  constituting  a  part 
of  the  res  gestce?  [In  a  suit  against  a  railroad  company  by  a 
passenger  for  the  loss  of  his  trunk,  the  admissions  of  the  con- 

48,  and  of  the  Supreme  Coart  of  the  United  States  in  Schimmelpennich  v.  Bayard, 
1  Peters,  R.  264, 290 ;  Ante,  §  81 ;  Id.  §  73.  See  also  Paley  on  Agency,  by  Lloyd, 
197-199,  and  note;  Helyear  v.  Uawke,  5  £sp.  R.  72;  East  India  Company  v. 
Hensley,  1  Esp.  R.  112 ;  1  Liverm.  on  Agency,  107-119,  (edit.  1818)  ;  Andrews 
V.  Kneeland,  6  Cowen,  R.  854;  Reitz  v.  Martin,  12  Ind.  808. 

1  See  postf  §  807  a;  Lee  v.  Munroe,  7  Cranch,  R.  866. 

«  Ante,  §  126-138 ;  Fuller  w.  Wilson,  2  Gale  &  Dav.  R.  460 ;  Post,  §  307  a; 
Graham  v.  Schmidt,  1  Sandford,  Sup.  Ct.  N.  Y.  R.  74 ;  N.  Y.  Life  &  Trust  Co. 
0.  Beebe,  8  Selden,  864 ;  Doe  v,  Robinson,  24  Missis.  688  ;  Demerrit  t;.  Meserre, 
89  N.  H.  R.  521 ;  Pritchett  v.  Sessions,  10  Rich.  298. 

8  Paley  on  Agency,  by  Lloyd,  p.  255-274  ;  8  Chitty  on  Comm.  &  ManuC  208, 
209;  Smith  on  Merc,  Law,  67,  (2d  edit);  Id.  pp.  128,  124,  (3d  edit.  1848); 
Vatriie  r.  Hastings,  10  Yes.  125  ;  2  Starkie  on  Evid.  Agent,  p.  54  ;  Marshall  on 
Inmr.  B.  1,  ch.  10,  §  1,  p.  458;  Dawson  w.  Atty,  7  East,  R.  867  ;  Bree  t?.  Hol- 
beck,  Doug.  R.  654,  657 ;  American  Fur  Company  v.  United  States,  2  Peters,  R. 
858,  864;  Fitzherbert  v.  Mather,  1  Term  Rep.  12,  15;  2  Pothier  on  Oblig.  by 
Etum;  App'x.  No.  16,  pp.  287,  288;  North  River  Bank  v.  Aymar,  8  Hill,  K 
162;  Sandford  v.  Handy,  28  Wend.  R.  260;  Lobdell  v.  Baker,  1  Mete.  R.  198  ; 
Thallhimer  ».  Brinckerhoff,  4  Wend.  R.  894 ;  Lee  v.  Munroe,  7  Cranch,  R.  866 ; 
Stewartson  v.  Watts,  8  Watts,  R.  892 ;  Carpenter  o.  American  Insur.  Co.  1  Story, 
Rep.  57;  Randall  v.  Ches.  &  Del  Canal  Co.  1  Harring.  Delaw.  R.  284;  Post, 
S  807  a  ;  Bank  of  United  States  v.  Davis,  2  HiU,  N.  Y.  R.  451,  461, 464. 
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dactor,  baggage  master,  or  station  master,  as  to  the  manner  of 
the  loss,  made  the  next  morning  in  answer  to  inquiries  for  the 
trunk,  are  competent  against  the  company,  it  being  part  of  the 
duties  of  such  agents  to  deliver  the  baggage  of  passengers,  and 
to  account  for  the  same,  if  missing  and  inquiry  is  made  with- 
in a  reasonable  time.^] 

§  135.  Indeed,  for  most  practical  purposes,  a  party  dealing 
with  an  agent,  who  is  acting  within  the  scope  of  his  authority 
and  employment,  is  to  be  considered  as  dealing  with  the  princi- 
pal himself.  K  it  is  a  case  of  contract,  it  is  the  contract  of  the 
principal.  K  the  agent,  at  the  time  of  the  contract,  makes  any 
representation,  declaration,  or  admission,  touching  the  matter  of 
the  contract,  it  is  treated  as  the  representation,  declaration,  or 
admission  of  the  principal  himself.^  But  the  qualifications  above 
stated  are  also  most  important  to  be  attended  to.  The  represen- 
tation, declaration,  or  admission  of  the  agent,  does  not  bind  the 
principal,  if  it  is  not  made  at  the  very  time  of  the  contract,  but 
upon  another  occasion ;  or  if  it  does  not  concern  the  subject- 
matter  of  the  contract,  but  some  other  matter,  in  no  degree  be- 
longing to  the  res  gestce?  [Thus  the  declarations  of  an  agent 
while  performing  a  contract  of  labor  and  service  for  his  princi- 
pal, as  a  son  for  his  father,  are  not  admissible  to  prove  the  terms 
of  his  contract*     So  the  declarations  of  a  driver  of  a  car  which 


1  [Morse  o.  Conn.  River  Railroad,  6  Gray,  450.  See  Robinson  v,  Fitchbarg 
Railroad,  7  Gray,  92,  where  it  was  held  that  in  an  action  against  a  railroad  com- 
pany for  damages  by  a  collision  through  the  negligence  of  the  engineer,  his 
statements  as  to  the  accident,  made  a  few  days  afterwards,  were  not  competent 
against  the  company.] 

«  2  Pothier  on  Oblig.  by  Evans,  App'x.  Na  16,  pp.  287,  288 ;  8  Chitty  on 
Comm.  &  Manuf.  207,  208 ;  Thallhimer  v.  Brinckerhoff,  4  Wend.  394 ;  Habbard 
V.  Elmer,  7  Wend.  R.  446;  Ante,  §§67,  68. 

'  Peto  V,  Hague,  5  Esp.  R.  185 ;  Helyear  v.  Hawke,  5  Esp.  R.  72,  74  ;  Alex- 
ander V.  Gibson,  2  Camp.  556 ;  Paley  on  Agency,  by  Lloyd,  256,  257  ;  Fairiie 
0.  Hastings,  10  Yes.  125 ;  Dawson  v.  Atty,  7  East,  R.  367 ;  2  Starkie  on  Evid. 
Ageni^  p.  60;  2  Liverm.  on  Agency,  238,  ^89,  (edit  1818)  ;  8  Chitty  on  Comm. 
&  Manuf.  208,  209 ;  2  Pothier  on  Oblig.  by  Evans,  App'x.  JNa  16,  pp.  287,  288; 
Thallhimer  v.  Brinckerhoff,  4  Wend.  R.  395 ;  Stewartson  v.  Watts,  8  Watts,  R. 
892 ;  Hubbard  v,  EUner,  7  Wend.  R.  446. 

4  Corbin  v.  Adams,  6  Cush.  93.  See  also  Royall  o.  Sprinkle,  1  Jones,  (N.  C.) 
505 ;  Byers  v.  Fowler,  14  Ark.  87.  [The  declarations  of  a  father  as  to  injurie« 
to  his  minor  son  are  not  admissible  in  an  action  subsequently  brought  by  the  son. 
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has  run  against  and  injured  a  person,  made  after  the  accident 
had  occurred  and  the  car  bad  been  stopped,  but  before  the  driver 
had  left  it,  that  he  could  not  stop  the  car  because  the  brakes 
were  out  of  order,  is  not  competent  against  the  company.^] 

§  136.  The  reasoning,  upon  which  this  distinction  proceeds, 
has  been  very  well  explained  by  a  late  learned  Judge.^  "  As  a 
general  proposition,"  (said  he,)  <'  what  one  man  says,  not  upon 
oath,  cannot  be  evidence  against  another  man.  The  exception 
must  arise  out  of  some  peculiarity  of  situation,  coupled  with  the 
declarations  made  by  one.     An  agent  may  undoubtedly,  within 

• 

the  scope  of  his  authority,  bind  his  principal  by  his  agreement ; 
and  in  many  cases  by  his  acts.  What  the  agent  has  said  may 
be  what  constitutes  the  agreement  of  the  principal ;  or  the  repre- 
sentations or  statements  may  be  the  foundation  of,  or  the  induce- 
ment to,  the  agreement.  Therefore,  if  writing  is  not  necessary 
by  law,  evidence  must  be  admitted,  to  prove  the  agent  did  make 
that  statement  or  representation.  So,  with  regard  to  acts  done, 
the  words,  with  which  those  acts  are  accompanied,  frequently 
tend  to  determine  their  quality.  The  party,  therefore,  to  be 
bound  by  the  act,  must  be  affected  by  the  words.  But,  except 
in  one  or  the  other  of  those  ways,  I  do  not  know,  how,  what  is 
said  by  an  agent,  can  be  evidence  against  his  principal.  The 
mere  assertion  of  a  fact  cannot  amount  to  proof  of  it ;  though  it 
may  have  some  relation  to  the  business,  in  which  the  person 
making  that  assertion  was  employed  as  agent.  For  instance,  if 
it  was  a  material  fact,  that  there  was  the  bond  of  the  defendant 
in  the  hands  of  [the  principal,]  that  fact  would  not  be  proved  by 
the  assertion  that  [the  agent,]  supposing  him  an  agent,  had  said 
there  was ;  for  that  is  no  fact,  that  is,  no  part  of  any  agreement, 
which  [the  agent]  is  making,  or  of  any  statement  he  is  making, 
as  inducement  to  an  agreement.  It  is  mere  narration ;  commu- 
nication to  the  witness  in  the  course  of  conversation  ;  and,  there- 
fore, could  not  be  evidence  of  the  existence  of  the  fact.     The 


in  lib  fiither's  name,  as  prochien  amt,  without  proof  that  the  father  was  agent  of 
the  son  at  the  time  when  the  statements  were  made,  which  agency  must  be 
proved  by  other  evidence  than  the  mere  declarations  of  the  father  himself.  Har- 
vey V.  Donelly,  22  Boston  Law  Rep.  317.] 

1  Luby  V.  Hudson  River  Railroad,  3  Smith,  (N.  Y.)  181. 

s  Sir  William  Grant 

AOENOT.  18 
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admission  of  an  agent  cannot  be  assimilated  to  the  admission  of 
the  principal.  A  fwurty  is  bound  by  his  own  admission ;  and  is 
not  permitted  to  contradict  it.  But  it  is  impossible  to  say,  [that] 
a  man  is  precluded  from  questioning  or  contradicting  anything 
any  person  has  asserted  as  to  him,  as  to  his  conduct  or  his  agree- 
ment, merely  because  that  person  has  been  an  agent  of  his.  If 
any  fact,  material  to  the  interest  of  either  party,  rests  in  the 
knowledge  of  an  agent,  it  is  to  be  proved  by  his  testimony,  not 
by  his  mere  assertion."^  •  [Thus  the  fact  of  agency,  or  the  extent 
of  the  authority,  cannot  be  proved  by  the  declarations  of  the 
alleged  agent,  although  accompanied  by  his  acts  as  agent.^] 

§  137.  Thus,  for  example,  what  an  agent  has  said,  or  repre- 
sented, at  the  time  of  the  sale  of  a  horse,  which  sale  was  author* 
ized  by  his  master,  whether  it  be  a  representation  or  a  warranty 
of  soundness,  or  of  any  other  quality,  will  be  binding  upon  the 
master.  But,  what  he  has  said  upon  the  subject  at  another  time, 
or  upon  another  occasion,  will  not  be  binding  upon  him ;  for  it 
is  no  part  of  the  res  gestce ;  and  did  not  attach,  as  an  incident  or 


1  Fairlie  v.  Hastings,  10  Ves.  126,  127 ;  Garth  r.  Howard,  8  Bing.  R.  451.  The 
same  doctrine  is  fully  expounded  by  Mr.  Justice  Kennedy,  in  delivering  the 
opinion  of  the  Court,  in  Hannay  v.  Stewart,  6  Watts,  R.  489.  "In  order  to  de- 
termine,'* (says  he,)  "  whether  the  declarations  or  representations  of  an  agent  are 
admissible,  as  evidence  against  his  principal,  it  may  be  proper,  first,  to  state  the 
grounds  upon  which  they  have  been  deemed  to  be  so.  The  statements  of  aa 
agent,  generally,  though  made  of  the  business  of  his  principal,  are  not  to  be  taken 
as  equivalent  to  the  admissions  of  the  principal ;  for  then  the  latter  would  be 
bound  by  them,  whether  true  or  false,  which  would  render  the  situation  of  every 
principal  truly  perilous.  Every  mati  has  a  right  to  make  such  representations  of 
what  he  has  done,  as  he  pleases,  and  to  bind  himself  to  abide  by  them,  whether 
true  or  otherwise ;  and  they,  of  course,  may  be  given  in  evidence  against  him 
afterwards,  when  relevant  to  the  issue  trying;  not,  however,  because  the  fiusti 
therein  stated  are  true ;  but  because  he  has  the  right  to  pledge  himself  in  the 
same  manner  as  if  they  were  true ;  and  if  true,  justice  naturally  requires  that  he 
should  be  bound  by  them ;  or  if  not,  it  is  no  more  than  the  infliction  of  a  just  pen* 
alty  for  his  disregard  of  truth.  But  it  would  not  be  reasonable  to  hold  him 
responsible,  upon  the  same  principle,  for  the  declarations  of  his  agent ;  nor  upoo 
any  principle,  except  that  of  truth,  and  the  protection  of  thoee  against  lose  or  in- 
jury, that  might  otherwise  arise,  from  their  having  confided  in  the  representatioiif 
of  the  agent,  made  by  him  at  the  time  of  entering  into  the  agreement,  or  of  tnuo* 
acting  the  business,  under  the  authority  of  his  principal." 

>  Brigham  v.  Peters,  1  Grray,  189. 


OH.  VI.)       NATURE  AND  EXTENT  OP  AUTHORITY.  147 

indnoement  to  the  sale.^  For  such  purposes  the  agent  is  no 
longer  acting  as  agent  of  the  master ;  and  his  declarations  are 
not  to  be  used  as  proofs  against  the  master ;  but  the  facts  con- 
tained in  those  declarations  must  be  proved  aiiimde?  Indeed,  in 
such  cases,  the  agent  himself  may  be  properly  called  as  a  wit- 
ness ;  and,  hence,  it  has  been  said,  that  his  declarations  are  not 
the  best  eyidence  of  the  facts.^ 


* 

1  Helyear  v.  Hawke,  6  Esp.  R.  72,  78 ;  Lobdell  v.  Baker,  1  Mete.  R.  198 ; 
North  River  Bank  v.  Ajmar,  8  Hill,  R.  262;  Hubbard  v.  Elmer,  7  Wend. 
B.446. 

<  2  Starkie,  Evid.  Ag^nt^  60,  61 ;  Cooley  v.  Norton,  4  Cash.  98 ;  Langhorne  v. 
Ailnutt,  4  Taunt  R.  511 ;  Betham  v.  Benson,  1  Gow,  R.  45 ;  Fairlie  v.  Hastings, 
10  Ves.  128 ;  Paley  on  Agency,  by  Lloyd,  257,  268,  269 ;  Masters  v,  Abraham,  1 
Esp.  R.  875  ;  Hannay  v.  Stewart,  6  Watts,  R.  489 ;  Smith  on  Merc.  Law,  66,  67, 
(2d  edit)  ;  Id.  ch.  5,  §  4,  p.  123,  (8d  edit  1843)  ;  Hubbard  v,  Elmer,  7  Wend. 
446.  Questions  of  a  different  nature  may  arise ;  as,  for  example,  whether  the 
Terbal  declarations  of  an  iCUctioneer,  at  a  sale,  shall  be  permitted  to  counterTail 
or  vary  the  printed  particulars  of  the  sale ;  and  also,  whether  parol  declarations 
of  an  agent,  during  the  negotiation  of  a  contract,  afterwards  reduced  to  writing, 
shall  be  admitted  to  control  or  vary  that  writing.  But  these  are  questions  which 
more  properly  belong  to  the  general  law  of  evidence,  than  to  the  doctrines  of 
agency ;  since  they  may  equally  arise  in  the  case  of  the  principal  himself,  if  he  is 
the  immediate  party  to  the  transaction.  As  to  the  case  of  the  auctioneer,  see 
Gnnnis  v.  Erhart,  1  H.  Bl.  289 ;  Powell  o.  Edmunds,  12  East,  R.  6 ;  Howard  t;. 
Bnithwaite,  1  Yes.  &  B.  210  ;  Jones  v.  Edney,  8  Camp.  R.  285 ;  Ogilvie  v,  Fol- 
jambe,  3  Meriv.  R.  58.  As  to  the  other  case,  see  Pickering  v,  Dowson,  4  Taunt 
R.  779;  Kain  o.  Old,  2  Bam.  &  Cressw.  684. 

3  This  suggestion  does  not  show  the  true  foundation  of  the  xule,  which  admits 
or  excludes  the  decUrations  and  admissions  of  the  agent ;  for,  in  all  such  cases,  the 
agent  may  be  examined  under  oath.  But,  notwithstanding  that,  his  declara- 
tioiif  and  admissions  are  clearly  evidence,  when  a  part  of  the  res  gestce.  In 
Garth  v.  Howard,  8  Bing.  R.  451,  Lord  Chief  Justice  Tindal  said :  **  If  the  transac- 
tion, out  of  which  this  suit  arises,  had  been  one  in  the  ordinary  trade  or  business 
of  the  defendant,  as  a  pawnbroker,  in  which  traile  the  shopman  was  agent,  or 
servant  to  the  defendant,  a  declaration  of  such  agent,  that  his  master  had  received 
the  goods,  might  probably  have  been  evidence  against  the  master,  as  it  might  be 
held  within  the  scope  of  such  agent's  authority  to  give  an  answer  to  such  an 
inquiry,  made  by  any  person  interested  in  the  goods  deposited  with  the  pawn- 
broker. In  that  case,  the  rule  laid  down  by  the  Master  of  the  Rolls,  in  the  case 
of  Fairlie  v.  Hastings,  which  may  be  regarded  as  the  leading  case  on  this  head  of 
evidence,  directly  applies.  But  the  transaction  with  f'ieoiing  appears  to  us  not 
a  transaction  in  his  business  as  a  pawnbroker,  but  was  a  loan  by  him,  as  by  any 
other  lender  of  money,  at  five  per  cent  And  there  is  no  evidence  to  show  the 
agency  of  the  shopman  in  private  transactions,  unconnected  with  the  business  of 
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§  138.  Upon  this  ground  it  is,  that,  where  an  agent  is  author- 
ized to  pay  money  for  work  done  for  his  principal,  or  where  he  is 
referred  to,  to  settle  and  adjust  any  account  or  business,  his  admis- 
sions of  the  existence  of  the  debt,  and  of  its  validity,  will  be  suffi- 
cient to  take  the  case  out  of  the  statute  of  limitations ;  for  it  is 
connected  with,  and  a  part  of,  the  very  business  of  his  agency.^ 
So,  an  acknowledgment  by  an  agent  authorized  to  buy  goods 
for  his  principal,  that  he  has  received  the  goods  will,  if  made 
while  he  is  transacting  the  business,  but  not  otherwise,  be  good 
evidence  of  the  delivery  of  them  to  him,  as  against  his  prin- 
cipal.^ 

§  139.  And  not  only  will  the  positive  acts,  representations, 
declarations,  and  admissions  of  an  agent,  when  part  of  the  res 
gestcBj  be  binding  upon  the  principal ;  but  even  his  fraudulent  or 
negligent  statements,  misrepresentations,  and  concealments,  will, 
in  many  cases,  have  the  same  effect.*  Thus,  for  example,  if  an 
agent  authorized  to  procure  insurance,  shobld  conceal  from  the 


the  shop.  I  doubted  mach,  at  the  time,  whether  it  could  be  received,  and  inti- 
mated such  doubt,  by  reserving  the  point ;  and  now,  npon  consideration  with  the 
Court,  am  satisfied,  that  it  is  not  admissible.  It  is  dangerous  to  open  the  door  to 
declarations  of  agents,  beyond  what  the  cases  have  already  done.  The  declara- 
tion  itself  is  evidence  against  the  principal,  not  given  upon  oath ;  it  is  made  in 
his  absence,  when  he  has  no  opportunity  to  set  it  aside,  if  incorrectly  made,  by 
any  observation,  or  any  qaestion  put  to  the  agent ;  and  it  is  brought  before  the 
Court  and  jury,  frequently,  sSter  a  long  interval  of  time.  It  is  liable,  therefore, 
to  suspicion  originally,  from  carelessness  or  misapprehension  in  the  original 
hearer ;  and  again,  to  further  suspicion,  from  the  faithlessness  of  memory  in  the 
reporter,  and  the  facility  with  which  he  may  give  an  untrue  account  Evidence, 
therefore,  of  such  a  nature,  ought  always  to  be  kept  within  the  strictest  limits  to 
which  the  cases  have  confined  it ;  and  as  that  which  was  admitted  in  this  case, 
appears  to  us  to  exceed  those  limits,  we  think  there  ought  to  be  a  new  trial.* 

1  Bivrt  V,  Palmer,  b  Esp.  R.  145;  Paley  on  Agency,  by  Lloyd,  267;  Falethorp 
V.  Furnish,  2  Esp.  R.  511,  n. ;  Anderson  v.  Sanderson,  2  Stark.  R.  204 ;  S.  C. 
Holt,  R.  591. 

<  Biggs  V.  Lawrence,  8  Term  R.  454.  .  But  see  Bauerman  v.  Radenius,  7 
Term  R.  663,  and  Betham  v.  Benson,  1  Grow,  R.  45 ;  Drake  v.  Marr}'att,  1  Bam. 
&  Ci«8sw.  478  ;  Clifibrd  v.  Burton,  1  Bing.  R  199 ;  Gregory  v.  Parker,  1  Camp. 
B.  894;  Paley  on  Agency,  by  Lloyd,  270,  272,  278;  2  Pothier  on  Oblig.  by 
Evans,  App'x.  No.  16,  pp.  287,288;  Bingham  p.  Cabot,  8  Dall.  19;  Garth  r 
Howard,  8  Bing.  R.  451 ;  New  England  Mar.  Ins.  Company  v.  De  Wolf,  8  Pick* 
68 ;  Van  Renssellaer  v,  Morris,  1  Paige,  R.  IS. 

t  Ante,  $§  126, 127 ;  Bennett  v.  Judson,  7  Smith,  (N.  Y.)  288. 


A 


CH.  VI.]       NATURE  AND  BXTBHT  OP  AUTHORITY,  149 

underwriters  a  material  fact  within  bis  own  knowledge,  it  will  be 
equally  as  potent  to  invalidate  the  insurance,  as  if  it  were  con- 
cealed by  the  principal  himself.^  [But  it  has  been  held  in  Eng- 
land, that  where  A.,  a  principal,  knowing  a  material  objection 
to  the  letting  of  a  tenement,  as  that  an  adjoining  house  was  a 
bouse  of  ill-fame,  employs  B.,  an  agent,  to  let  the  property,  who 
is  ignorant  of  such  objection,  and  B.  innocently  makes  a  misrep- 
resentation to  C.  concerning  such  estate,  and  thereby  induces  C. 
to  hire  the  tenement,  the  misrepresentation  of  the  agent  will  not 
be  held  to  support  an  allegation  of  fraud  and  covin  in  the  prin- 
cipal, since  he  had  made  no  misrepresentation,  not  even  to  his 
agent,  and  his  agent  had  made  no  misrepresentation,  since  he 
bad  no  knowledge  of  any  such  objection.^  Neither  was  there 
any  proof  that  the  principal  had  purposely  employed  an  innocent 
agent  that  be  might  ignorantly  make  such  misrepresentation. 
But  this  case  may  not  be  inconsistent  with  the  sound  and  per- 
fectly well-settled  principle,  that  if  a  principal  seeks  to  enforce  a 
contract  made  by  his  agent,  he  is  as  much  bound  by  any  mate- 
rial misrepresentation  made  therein  by  the  agent,  as  if  made  by' 
himself.  Thus,  if  A.  obtains  credit  upon  the  recommendation 
of  B.,  which  is  so  far  a  fraudulent  misrepresentation,  that,  if 

1  Marehall  on  Insur.  B.  1,  ch.  11,  §  1,  p.  466 ;  Fillis  o.  Brutton,  Marsh,  on 
Innir.  B.  1,  ch.  11,  §  1,  p.  467  ;  Stewart  v,  Dunlop,  4  Bro.  Pari.  Cas.  488  ;  S.  C. 
Marsh,  on  Insur.  B.  1,  ch.  11,  §  1,  p.  468  ;  Willos  v.  Glover,  4  Bos.  &  Pull.  14  ; 
Kiiriey  v,  Wilkinson^  Doug.  R.  806,  n. ;  Koberts  t;.  Fonnereau,  Park  on  Insur.  ch. 
10,  p.  285,  (7th  edit)  ;  Seaman  v.  Fonnereau,  2  Str.  R.  1188;  Ruggles  v.  Gen. 
Int  Ins.  Company,  4  Mason,  R.  74 ;  S.  C.  12  Wheat  R.  408 ;  8  Chitty  on  Comm. 
k  Manuf.  208,  209 ;  Paley  on  Agency,  by  Lloyd,  pp.  256-262 ;  Carpenter  o. 
Amer.  Ins.  Company,  1  Story,  R.  57 ;  Bank  of  U.  States  t;.  Davis,  2  Hill,  N.  Y. 
R.  451,  461,  462. 

<  Comfoot  V.  Fowke,  6  Mees.  &  Welsh.  858.  [This  case  has  sometimes  been 
doobted,  and  sometimes  sharply  criticised ;  see  Fitzsimmons  v.  Joslin,  21  Verm. 
129-141 ;  but  when  understood  in  its  true  light  seems  not  open  to  the  objections 
made.  The  jury  at  the  trial  found  a  verdict  for  the  defendant,  which  was  set 
aside  by  the  Court  of  Exchequer  solely  upon  the  ground  that  the  allegation  of 
fraud  in  the  plaintifi",  upon  which  the  defence  proceeded,  was  not  proved  by  the 
evidence.  But  if  there  had  been  no  allegation  of  fraud  in  the  case,  and  the  les- 
see had  relied,  not  upon  positive  fraud  in  the  plaintiff,  but  upon  a  misrepresen- 
tation merely,  it  was  not  denied  by  the  Court,  but  that  the  contract  might  have 
been  aToided  for  that  cause,  and  the  principal  would  have  been  bound  by  the 
misrepresentation  of  his  agent  See  National  Exchange  Company  t;.  Drew,  82 
£ng.  Law  &  Eq.  R.  l,  14, 15.] 
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made  by  A.  bimBelf  would  avoid  the  sale,  it  will  have  the  same 
effect,  if  its  falsity  was  known  by  A.,  and  he  claims  to  hold  the 
gooda  purchased  by  means  of  this  fraudnlent  representatiou.' 
So,  where  the  directors  of  a  joint  stock  company,  by  iraudulent 
reports  of  the  standing  and  conditions  of  the  company,  induced 
third  persons  to  contract  with  the  company,  and  the  latter  was 
benefited  by  the  transaction,  it  was  held  that  the  company  would 
be  bound  by  the  misrepresentation.^  So,  where  an  auctioneer 
pretended  to  have  received  bids,  not  actually  made,  and  thus  ran 


['  Fitzsimmons  o.  Joalin,  21  Verm.  129.  "In  tbis  case  the  creditors  of  a 
trader,  nho  was  insolvent,  but  who  wished  to  purchase  goods,  being  nnnilliDg  to 
extend  to  him  further  credit,  told  him,  that  tliej'  did  not  like  to  veil  to  him,  if  he 
could  buy  elsewhere,  and  gave  him  the  name  of  another  meivhant,  and  author- 
ised him  to  refer  to  them.  He  attempted  to  purchase  of  this  merchant,  and,  bebg 
asked  for  references,  gavo  the  names  of  his  original  creditors,  and  was  told  to 
call  again  in  half  an  hour.  He  did  call  again  in  the  course  of  the  daj,  and  the 
purchase  was  effected.  No  inquiry  was  made  by  the  vendor  of  the  purchaser,  as 
to  bis  circumstances,  nor  did  he  give  any  assurances  whatever  relative  thereto^ 
On  the  same  day,  and  after  the  purchase  was  effected,  the  purchaser  met  one  of 
his  original  creditors,  who  told  him  that  he  had  been  called  upon  by  the  vendor, 
and  that  '  he  had  given  as  good  an  account  of  him  as  he  could  and  not  make 
himself  liable,'  — '  that  he  had  told  him,  that  he,  (the  purchaser,)  was  a  clever 
fellow,  and  was  doing  a  thriving  business  in  Vergennet,  and  (hat  he  (the  cred- 
itor) had  sold  bim  goods,  and  he  paid  well,  and  ho  was  ready  to  sell  him  more.' 
At  the  time  of  this  transaction  the  purchaser  was  in  arrears  to  these  same  origi- 
nal creditors,  to  the  amount  of  several  hundred  dollars  each,  and  iheir  demands 
had  actually  been  placed  in  the  hands  of  their  attorney  at  Vergennes,  where  the 
parchaser  resided,  for  collection  ;  and,  as  soon  as  they  learned,  that  this  last  par- 
chase  had  been  effected,  they  sent  instructions  to  the  attorney  to  attach  the  goods, 
as  the  property  of  the  purchaser,  upon  their  arrival  at  the  place  of  destination. 
This  was  done ;  and,  as  soon  as  the  vendor  was  informed  of  the  insolvency  of 
the  purchaser,  which  was  within  a  week  after  the  attachment,  he  demanded  the 
goods  of  tlie  BheriB*,  offering  to  pay  freight ;  but  the  sheriff  refused  to  surrender 
them.  The  attachment  was  made  upon  suits  in  fiivor  of  the  several  original  cred- 
iton ;  and  it  did  not  appear  that  either  of  these  creditors,  except  the  one  above 
menliijiied,  had  made  any  rc])reBciitatioii  whatever  in  relation  to  the  matter. 
And  it  was  held,  that  the  purvhascr  was  responsible  for  the  representations  made 
by  his  creditor,  and  that  the  vendor,  having  been  cheated  and  deceived  by  means 
for  which  the  )>iircl»IBer  was  It^gatly  responsible,  mijht  sustain  trover  against  the 
'  B  of  the  goods  30  attached."] 

'^•UgaUta^lgf*  Company  v.  Drew,  32  Eng.  Law  &  Eq.  R.  1.     See  alw 

n  of  Lords  Cases,  i9J  ;  RiWger  n.  Great  Western  Bwl- 

V  &  £q.  IL  3fi ;  Wontner  v.  Shairp,  4  Bailw.  Cat. 
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up  the  price  of  the  property  from  $20,000,  the  last-  real  bid,  to 
$40,000,  at  which  it  was  struck  off  to  the  plaintiff,  who  had  no 
knowledge  of  the  fraud,  it  was  held  that  the  owners  of  the  prop- 
erty were  bound  by  this  fraud,  although  they  did  not  direct  it, 
but  still  claimed  to  hold  the  whole  $40,000  paid.^]  The  reason 
seems  to  be,  that,  where  one  of  two  innocent  persons  must  suf- 
fer, he  ought  to  suffer,  who  has  misled  the  other  into  a  false  con- 
fidence in  his  agent,  by  clothing  him  \\dth  apparent  authority  to 
act  and  speak  in  the  premises,  and  who  otherwise  might  receive 
an  injury,  for  which  he  might  have  no  adequate  redress. 

§  139  a.  The  question  haslbeen  made  in  cases  of  joint  agency, 
(not  of  joint  and  several  agency,)  how  far  the  acts,  or  admis- 
sions, or  representations,  or  concealment,  or  negligences  of  one 
agent  in  the  common  concern,  intrusted  to  them,  unknown  to 
the  others,  will  affect  their  principal.  It  would  seem  clear  upon 
principle,  that,  where  the  authority  given  is  joint,  neither  of  the 
agents  can  act,  so  as  to  bind  the  principal  by  his  act  without 
the  cooperation  of  all  the  others  in  the  same  act.^  If,  then,  the 
act  of  one  joint  agent  alone  will  not  bind  the  principal,  upon 
what  ground  can  his  admissions,  or  representations,  or  conceal- 
ments, or  negligences  have  a  more  conclusive  and  comprehensive 
effect  ?  Yet  it  seems  sometimes  to  have  been  thought,  that,  in 
cases  of  mere  joint  agency,  the  act  of  one  of  the  several  joint 
agents  would  bind  the  principal ;  and  certainly,  if  that  be  correct, 
the  conclusion  seems  irresistible,  that  the  admissions,  represen- 
tations, concealments,  and  negligences  of  one  of  several  joint 
agents  ought  equally  to  bind  the  principal.^ 

§  140.  Upon  a  similar  ground,  notice  of  facts  to  an  agent  is 
confstructive  notice  thereof  to  the  principal  himself,  where  it 
arisen  from,  or  is  at  the  time  connected  with,  the  subject-matter 
of  his  agency ;  for,  upon  general  principles  of  public  policy,  it 
is  presumed  that  the  agent  has  communicated  such  facts  to  the 
- — ——. 

1  Yeazie  v.  Williams,  8  Howard,  124. 

S  Ante,  §  42-44. 

3  See  Bank  of  the  U.  States  v,  Davis,  2  Hill,  N.  Y.  R.  451,  468,  464,  where 
the  doctrine  is  maintained,  that  in  cases  of  joint  agency,  the  principal  is  respon- 
nble  for  the  conduct  of  each  and  all  of  his  agents,  while  acting  within  the  limits 
of  the  power  conferred  on  them,  that  is,  on  all  of  them  jointly.  It  deserves  consid- 
eration, whether  this  doctrine  is  maintainable  except  in  cases  where  the  power  is 
joint  and  seyeraL    Post,  §§  140,  140  a,  140  6,  and  note. 
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piincipal ;  and  if  he  has  not,  still  the  principa],  having  intznsted 
the  agent  with  the  particular  buBiness,  the  other  party  has  a 
right  to  deem  his  acta  and  knowledge  obligatory  upon  the  prin- 
cipal ;  otherwise,  the  neglect  of  the  agent,  whether  designed  or 
nndesigned,  might  operate  most  injurionaly  to  the  rights  and 
interests  of  such  party.'  But,  unless  notice  of  the  facts  come  to 
the  agent,  while  he  is  concerned  for  the  principal,  and  in  the 
coarse  of  the  very  transaction,  or  so  near  before  it  that  the  agent 
mast  be  presumed  to  recollect  it,  it  is  not  notice  thereof  to  the 
principal,  for  otherwise  the  agent  might  have  foi^otten  it ;  and 
then  the  principal  would  be  affected  by  his  want  of  memory,  at 
the  time  of  undertaking  the  agency.^  Notice,  therefore,  to  the 
agent,  before  the  agency  is  begun  or  after  it  has  terminated,  will 
not,  ordinarily,  affect  the  principal" 

§  140  a.  We  have  already  had  occasion  to  consider  how  far, 
in  cases  of  joint  agency,  the  act,  admission,  representation,  or 
concealment  of  one,  without  the  knowledge  or  assent  of  the 
others,  would  or  ought  to  bind  the  principal.^  Probably,  the 
same  mle  would  t>e  held  applicable  to  notice  in  cases  of  joint 
agency.  In  cases  of  corporations,  who  act  through  the  instru- 
mentality of  agents,  the  same  rule,  as  to  notice,  would  seem 
properly  to  apply  to  their  regular  agents,  as  applies  to  the  agents 
of  a  mere  private  person.  But  a  nice  question  may  arise,  ia 
cases  where  corporations  act  through  the  instrumentality  of  a 


t  Paley  on  Agency,  by  Ltoyd,  pp.  £61-266  ;  Fitzherbert  v.  Mather,  t  TenQ 
R.  12,  16;  Le  Neve  o.  Le  Nere,  1  Yes.  pp.  64-69;  Hiern  s.  Mill,  IS  Tes.  lU; 
Id.l20;  8  ChiUy  on  Comm.  &  Manuf.  SOS,  208  ;  I  Story  on  Gq.  Jariip.  |  406; 
Aslor  V.  Wells,  4  Wbeftt.  R.  466 ;  2  Lirerm.  on  Agency,  pp.  23S-2SB,  (edit. 
1818)  ;  Cowen  v.  Simpson,  1  Bsp.  B.  290 ;  Toulmin  v.  Steere,  3  MtiHr.  R.  210 ; 
Smith  on  Merc.  Law,  67,  (2d  edit.) ;  Id.  ch.  S,  g  4,  p.  12S,  (3d  edit.  1843} ; 
Berkeley  v.  Watling,  T  Adolph.  &  Ell.  29 ;  Fulton  Bank  t>.  Nev  Yorkaod  Sfaaroa 
Canal  Company,  4  Paige,  B.  127,  136,  137  ;  Bank  of  United  States  v.  Davit,  I 
Hill,  R.  461,  461,  464  ;  Hovey  v.  Blanchard,  IS  N.  Hamp.  B.  140 ;  Sutton  e.  Dil- 
laye,  3  Barbour,  Sup.  Ct  R.  (N.  Y.)  fi29 ;  Rom  v.  Hoiuton,  25  Misaiagip[»,  B91. 

>  Uiern  D.  Mill,  IS  Ves.  120 ;  1  Story  on  £q.  Juritp.  S  408 ;  2  liram.  OD 
Agency,  235,  237,  (edit  1818);  HargreaTei  ».  Rotbwell,  1  Keen,  B.  IS); 
Bracken  ».  Miller,  4  Wmttt  &  Scrg.  R.  lOS;  Hood  *.  Fafaneetock,  8  Watta,  R. 
489, 49U  ;  Lawrence  v.  Tucker,  7  QnanL  U6  ;  Boyd  a.  VaodL-rkcmp,  1  Bar- 
bour, Ch.  R.  287 ;  Fuller  v.  flsMlHtt|H^Mfc  whera  the  subject  ia  ful^r 
discutueil. 

3  Ibid. 
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Board  of  Directors  or  Trustees,  or  other  ofRcial  agents,  how  far 
notice  to  one  of  the  directors,  or  trustees,  or  other  official  agents, 
is  to  be  deemed  notice  to  all,  and  binding  upon  the  corporation. 
Thus,  for  example,  suppose,  in  the  case  of  a  bank,  one  of  the 
directors  should  have  notice  that  a  note  offered  for  discount  was 
invalid  or  void,  from  extrinsic  facts,  unknown  to  the  other  direc- 
tors, and  he  should  conceal  those  facts,  and  the  note  should  be 
discounted  by  the  Board ;  the  question  would  arise,  whether  no- 
tice to  one  director,  and  unknown  to  the  others,  was  notice  to, 
and  obligatory  upon,  the  corporation,  so  as  to  let  in  the  proof  as 
a  defence  against  a  suit  on  the  note  for  nonpayment.  Upon 
this  question,  it  is  not  easy  to  affirm  what  is  the  prevailing  rule, 
since  the  authorities  are  not  entirely  agreed.  On  the  one  hand, 
it  has  been  thought  reasonable,  that  nothing  but  an  official  no- 
tice of  the  facts  to  the  Board,  or  to  the  majority  of  the  Board, 
acting  as  such  in  the  particular  discount,  ought  to  bind  the 
bank.^  On  the  other  hand,  it  has  been  insisted,  that  notice  of 
the  facts  to  any  one  of  the  directors,  who  acts  in  the  discount, 
(but  not  unless  he  acts,)  is  sufficient  to  bind  the  corporation,  al- 
though the  other  directors  at  the  Board  had  no  knowledge  there- 
of.* [So,  in  another  case,  it  was  held,  that  notice  to  the  presi- 
ident  of  a  banking  corporation,  that  stock,  standing  upon  the 
books  of  the  bank  in  the  name  of  one  person,  is  held  by  him  in 
trust  for  another,  should  be  considered  as  notice  to  the  corpora- 
tion. And  it  is  not  necessary,  in  order  to  affect  the  corporation 
with  notice  of  such  trust,  that  there  should  have  been  a  full  com- 
munication of  all  the  circumstances  connected  with  it.^] 


1  See  Louisiana  State  Bank  v,  Senecal,  18  Louis.  R.  525,  527  ;  Uousatonic  and 
Lee  Bank  v,  Martin,  1  Mete.  R.  294,  808 ;  Commercial  Bank  r.  Cunningham, 
24  Pick.  R.  274,  276.  On  this  occasion,  the  Court  said :  '*  The  knowledge  of 
Parker,  although  he  was  one  of  the  directors  of  the  Commercial  Bank,  is  no 
proof  of  notice  to  that  cprporation,  especially  as  he  was  a  party  to  all  these  con- 
tracts, whose  interest  might  be  opposed  to  that  of  the  corporation.  To  admit  the 
itockhblders  or  directors  of  a  bank  to  subject  it  to  liability,  or  to  affect  its  inter- 
erti,  nnleas  they  have  authority  so  to  do  expressly  by  its  charter,  would  be  at- 
tended with  the  most  dangerous  consequences,  and  is  certainly  not  sanctioned  by 
any  anthority.    Hallowell  &  Augusta  Bank  v.  Hamlin,  14  Mass.  R.  180." 

•  Bank  of  United  States  v.  Davis,  2  Hill,  R.  461 ;  North  River  Bank  v.  Aymar, 
t  Hill,  R.  262,  274,  275. 

<  Porter  v.  Bank  of  Rutland,  19  Verm.  410. 
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§  140  b.  If  we  examine  the  subject  upon  general  principles, 
and  with  reference  to  practical  convenience  in  the  administra- 
tion of  banks,  it  might  seem,  that,  to  bind  the  bank,  the  notice 
ought  to  be  given  to  the  proper  agents  of  the  bank,  legally  in- 
trusted with  the  particular  business,  to  which  the  notice  relates. 
If  the  business  be  legally  confided  to  the  cashier,  notice  to  him 
ought  to  bind  the  bank.  If  it  is  to  be  done  by  a  Board  of  Directors^ 
as,  for  example,  in  the  discounting  of  notes,  they  ought  to  have 
official  notice  of  any  illegality  or  informality  affecting  the  notes. 
And  notice  to  one  director  only,  unknown  to  the  others  of  the 
Board,  ought  not  to  bind  the  bank.^  But  in  one  of  the  author- 
ities, a  distinction  is  taken  between  notice  given  to  a  director 
privately,  and  notice  given  to  him  officially,  for  the  purpose  of 
being  communicated  to  the  Board,  although  it  should  not  be 
communicated  to  the  Board.  In  the  latter  case  it  is  said,  that 
the  bank  is  bound  by  the  notice  to  the  one  director  only,  al- 
though it  may  not  be  in  the  former.^  In  another  case  a  distinc- 
tion is  taken  between  notice  to  a  director,  who  acts  at  the  Board, 
in  discounting  a  note,  of  whose  illegality  or  infirmity  he  alone 
has  notice,  and  not  the  Board,  and  notice  to  a  director,  who  does 
not  act  at  the  time  of  the  discount  at  the  Board.  In  the  former 
case,  it  is  said,  that  the  bank  is  bound ;  in  the  latter  it  is  not^ 

^^'^—  ■■■■■  ■■■■■■  ■  ,  iiBii^i  11  <■ 

1  Louisiana  State  Bank  v.  Senecal,  18  Louis.  R.  525,  527.  See  also  National 
Bank  v.  Norton,  1  Hill,  N.  Y.  R.  572,  578  ;  Bank  of  United  Sutes  v.  Davis,  % 
Hill,  R.  451, 468 ;  Fulton  Bank  v.  New  York  &  Sharon  Canal  Company,  4  Paige,  R. 
127,  186,  187. 

«  National  Bank  v.  Norton,  1  Hill,  N.  Y.  R.  575,  578  ;  Fulton  Bank  v.  New 
York  &  Sharon  Canal  Company,  4  Paige,  R.  127,  129. 

3  Bank  of  United  States  v.  Davis,  2  Hill,  R.  451,  464  ;  North  River  Bank  v. 
Aymar,  8  Hill,  N.  Y.  R.  262,  274,  275.  In  the  case  of  Bank  of  United  States 
V.  Davis,  2  Hill,  N.  Y.  R.  451,  468,  Mr.  Chief  Justice  Nelson,  in  delivering  the 
opinion  of  the  Court,  said :  **  I  agree,  that  notice  to  a  director,  or  knowledge 
derived  by  him,  while  not  engaged  officially  in  the  business  of  the  bank,  cannot 
and  should  not  operate  to  the  prejudice  of  the  latter.  This  is  clear,  from  the 
ground  and  reason  upon  which  the  doctrine  of  notice  to  the  principal,  through 
the  agent,  rests.  The  principal  is  chai^eable  with  this  knowledge  for  the  rea^ 
son  that  the  agent  is  substituted  in  his  place,  and  represents  him  in  the  partio> 
ular  transaction;  and  as  this  relation,  strictly  speaking,  exists  only  while  tho 
agent  is  acting  in  the  business  thus  delegated  to  him,  it  is  proper  to  limit  it  to  such 
occasions.  But  in  this  case,  as  has  been  already  observed,  Williams  was  a  memr 
ber  of  the  Board,  participating  at  the  time  in  the  disooaiitiiig  of  bills  and  nolet 
as  one  of  the  directors  of  the  bank ;  m4  jMMiMaMM^lh|Bb|dKi^^  ^  tbo 
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Perhaps  it  will  be  found,  that,  if  either  of  these  distinctions  is 
to  prevail,  it  will  sap  the  foundations,  on  which  the  security 


paper  in  question,  avowedly  for  his  own  benefit,  but  knowing  at  the  time  that  it 
belonged  to  Davis,  one  of  the  defendants.  So  far,  therefore,  as  he  may  be  re- 
garded as  representing  the  bank  in  transacting  its  business  at  the  Board,  the 
institution  must  be  considered  as  having  knowledge  of  the  fraudulent  perversion 
of  the  bills  from  the  object  for  which  they  were  drawn.  To  this  extent,  his  acts 
and  knowledge  concerning  the  object  and  ownership  of  the  paper,  are  to  be 
deemed  the  acts  and  knowledge  of  the  institution  itself.  It  is  said,  however, 
that  Williams  was  but  one  of  the  five  empowered  by  the  bank  to  represent  it  in 
thb  transaction ;  that  the  bank  is  not  therefore  to  be  held  responsible  for  his  in- 
dividnal  fraud  at  the  time,  nor  can  it  be  chargeable  with  his  knowledge  of  the 
fects,  tinder  which  the  paper  in  question  was  discounted ;  and  that  such  knowl- 
edge is  chargeable  only  when  the  agent  has  full  power  to  act  for  the  principal 
in  the  particular  case.  It  is  not  to  be  denied,  that  if  a  principal  employs  several 
agents  to  transact  jointly  a  particular  piece  of  business,  he  is  equally  responsible 
for  the  conduct  of  each  and  all  of  them  while  acting  within  the  limit  and  scope 
of  their  power,  as  completely  so  as  he  would  be  for  the  conduct  of  a  single  agent 
upon  whom  the  whole  authority  has  been  conferred.  He  cannot  shift  or  avoid 
this  responsibility  by  the  multiplication  of  his  agents.  It  is  also  clear,  that  the 
corresponding  responsibility  of  each  of  the  several  joint  agents  to  the  prin- 
cipal for  the  &ithiul  discharge  of  their  duties,  is  as  complete  and  perfect  as  in 
the  case  of  a  single  agency ;  and  any  prejudice  to  the  principal,  arising  from 
fraud,  misconduct,  or  negligence  of  either  of  them,  would  afford  ground  for  re- 
dress from  the  party  guilty  of  the  wrong.  These  are  general  conceded  princi- 
ples, for  which  no  authority  need  be  cited.  One  of  the  grounds  for  charging  the 
principal  with  the  knowledge  possessed  by  the  agent  is,  because  the  latter  is 
boand  to  communicate  the  fact  to  the  former,  and  is  liable  for  any  prejudice  that 
may  arise  from  a  neglect  in  this  respect ;  and  hence  the  law  presumes  that  the 
principal  has  has  had  actual  notice.  Now  the  duty  of  any  one  of  the  joint  agents 
is  as  obligatory  on  him  in  this  respect,  as  if  he  had  possessed  the  sole  power  in 
the  matter  of  the  agency,  and  any  prejudice  resulting  from  the  neglect  would 
afford  a  like  redress.  Again,  so  completely  is  the  principal  represented  by  the 
agent  while  acting  within  the  scope  of  his  authority  and  employment,  that  the 
tiurd  XKirty,  for  most  purposes,  is  considered  as  dealing  with  the  principal  him- 
srif.  In  the  case  of  a  contract,  it  is  deemed  the  contract  of  the  principal,  and 
if  the  agent  at  the  time  of  the  contract  make  any  representation  or  declaration 
tOQching  the  subject-matter,  it  is  the  representation  and  declaration  of  the  prin- 
dpal.  Sandford  v.  Handy,  2S  Wend.  260,  and  cases  there  cited.  Upon  these 
views  It  seems  to  me  consistently  and  reasonably  to  follow,  that  in  case  of  a  joint 
igency  by  several  persons,  —  as  of  the  directors  of  a  bank,  —  notice  to  any  one, 
or  the  acts  of  any  one,  while  engaged  in  the  business  of  the  principal,  is  notice 
to  the  bank  itself.  The  corporation  is  acting  and  speaking  through  the  several 
ffireetOTS,  who  jointly  represent  it  in  the  particular  transaction.  In  judgment  of 
kir  it  is  present,  oondaeting  die  business  of  the  institution  itself;  the  acts  of  the 
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of  all  banking  and  other  moneyed  corporations,  if  not  of  all 
corporations,  have  been  hitherto  supposed  to  rest,  to  wit,  that 


several  directors  are  the  acts  of  the  bank ;  their  knowledge  the  knowledge  of 
the  bank,  and  notice  to  them,  notice  to  the  bank.**  In  North  River  Bank  v. 
Ay  mar,  3  Bill,  N.  Y.  R.  262,  274,  the  Supreme  Court  of  New  York  recognized 
the  authority  of  this  case.  In  Fulton  Bank  v.  New  York  and  Sharon  Can|il 
Company,  4  Paige,  R.  127, 186,  187,  Mr.  Chancellor  Walworth  said :  "  There 
can  be  no  actual  notice  to  a  corporation  aggregate,  except  through  its  agents  or 
officers.  The  directors  or  trustees,  when  assembled  as  a  Board,  are  the  general 
agents,  upon  whom  a  notice  may  be  served ;  and  which  will  be  binding  upon 
their  successors  and  the  corporation.  But  notice  to  an  individual  director,  who 
has  no  duty  to  perform  in  relation  to  such  notice,  cannot  be  considered  a  notice 
to  the  corporation.  The  notice,  which  Brown  and  Cheeseborough  had  of  what  took 
place  at  the  house  of  the  former,  on  the  evening  of  the  7th  of  September,  was  not 
of  itself  legal  notice  to  the  bank  that  the  fund  was  placed  under  the  control  of 
the  finance  committee  ;  and  that  Brown,  although  he  left  his  signature,  and  ap- 
parently had  the  control  of  the  money  the  next  morning,  was  not  in  fact  author- 
ized to  draw  it  from  the  bank.  But  if  Cheeseborough  had  been  authorized  by  the 
bank,  as  their  president  and  agent,  to  agree  to  receive  the  money  on  deposit,  the 
agreement  made  with  him  as  such  agent,  would  have  been  notice  to  the  corporar 
tion ;  although  he  neglected  to  communicate  the  facts  to  the  other  officers  of  the 
bank,  or  to  the  board  of  directors.  It  is  well  settled,  that  notice  to  an  agent  of 
a  party,  whose  duty  it  is,  as  such  agent,  to  act  upon  the  notice,  or  to  communi- 
cate the  information  to  his  principal,  in  the  proper  discharge  of  his  trust  as  such 
agent,  is  legal  notice  to  the  principal.  And  this  rule  applies  to  the  agents  of 
corporations  as  well  as  others."  On  the  other  hand,  in  Louisiana  State  Bank 
V.  Senecal,  18  Louis.  R.  525,  527,  Mr.  Justice  Rost,  in  delivering  the  opinion  of 
the  Court,  said :  **  It  was  proved  at  the  trial,  that  the  note  was  given  in  payment 
of  land  sold  by  Mrs.  Peychaud,  and  was  delivered  to  her  husband,  Anatole  Pey- 
chaud,  who  had  signed  with  her  the  deed  of  sale.  That  deed  contains  a  clause, 
that  the  note,  upon  which  this  action  is  brought,  shall  not  be  negotiated,  nor  the 
payment  thereof  exacted,  until  the  property  sold  shall  be  fully  released  from  all 
liabilities  resulting,  or  to  result,  from  certain  general  mortgages  then  existing 
upon  it  Peychaud,  being  at  that  time  a  director  of  the  Louisiana  State  Bank, 
offered  the  note  for  discount,  before  the  mortgages  were  raised;  was  present 
at  the  Board  when  it  was  acted  upon ;  took  no  part  in  the  discount  of  it,  and 
gave  no  information  to  the  Board  in  relation  to  the  restrictions  contained  in  the 
act  of  sale.  The  note  was  discounted  for  his  benefit,  and  the  defendant  now 
contends,  that  he  was  the  agent  of  the  bank,  and  that  the  knowledge  of  the  agent 
being  the  knowledge  of  the  principal,  the  plaintiffs  are  to  be  considered  as  hav- 
ing received  notice,  and  ought  not  to  recover.  If  the  knowledge  of  those  facts 
had  been  brought  home  to  the  president  or  cashier,  we  would  unhesitatingly  say, 
that  the  plaintiffs  were  bound  by  it,  they  being  the  executive  officers  of  the  bank, 
upon  whom  all  notices  and  process  may  be  served.  But  directors  are  not  officers 
of  the  bank,  in  the  proper  sense  of  the  word,  nor  have  they  individually  any 
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no  act,  or  representation,  or  knowledge  of  any  agent  thereof, 
unless  officially  done,  made,  or  acquired,  is  to  be  deemed  the 
act,  representation,  or  knowledge  of  the  corporation  itself.  If 
it  is  once  promulgated,  that  the  mere  private  knowledge  of  any 
director  of  a  bank,  or  of  any  member  of  an  official  Board,  is 
binding  upon  the  bank,  although  unknown  to  the  other  mem- 
l{ers  of  the  Board,  whenever  he  acts  officially  at  the  Board,  or 
whenever  it  is  his  duty  to  communicate  that  knowledge  to  the 
Board,  it  will  be  found  difficult  to  circumscribe  the  doctrine 
practically  within  any  bounds  short  of  binding  the  corporation 
in  all  cases,  wher9  any  director  has  such  private  knowledge.  It 
may,  perhaps,  be  correctly  said,  that,  in  all  cases,  it  is  the  duty 
of  every  director  to  communicate  all  facts  within  his  knowledge 
or  notice,  which  are  material  to  the  interests  of  the  bank.  When-  *^ 
ever,  therefore,  the  question  shall  again  directly  arise  in  judg- 
ment, it  will  well  deserve  the  profound  consideration  of  those 
who  shall  be  called  upon  to  decide  it,  what,  in  a  conflict  of  au- 
thority, ought,  upon  principle,  to  be  the  true  rule  to  govern,  with 
reference  to  the  rights,  and  claims,  and  securities,  not  only  of 
the  members  of  corporations,  but  also  of  the  public  at  large  deal- 
ing with  corporations.  It  may  here  be  said  in  respect  to  both, 
Una  scUus^  ambobus  periculum. 

§  140  c.  If  notice  to  any  director,  be  notice  to  the  corporation, 
although  never  communicated  to  the  other  proper  functionaries 
of  the  corporation,  notice  by  any  director  ought  equally  to  pre- 
vail *in  favor  of  the  corporation,  although  not  authorized  by  any 
act  of  the  appropriate  Board,  superintending  its  concerns.  Ques- 
tions may  easily  be  put  upon  this  subject,  which  would  involve 
considerations  of  a  very  delicate  and  important  nature.  Would 
notice  to  a  single  director  of  a  bank,  of  the  dishonor  of  a  bill  or 
note  indorsed  by  or  on  behalf  of  the  bank,  be  notice  to  bind  the 
bank,  although  the  other  directors   never^had  any  knowledge 

power  or  control  ia  the  management  of  its  concerns.  They  act  collectively,  and 
at  stated  times,  and  have  otherwise  no  more  to  do  with  the  general  management 
of  the  institution  than  the  other  stockholders.  The  director,  in  this  instance,  had 
a  direct  interest  in  suppressing  the  information  he  possessed ;  and  it  would  be 
extending  constructive  notices  beyond  all  reasonable  bounds  to  say,  that  the 
plaintiffs  must  be  held  cognizant  of  facts  which  are  proved  to  have  been  inten- 
tiooally  concealed  from  them,  by  a  person  who,  individually,  was  neither  their 
officer  nor  their  agent" 
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thereof?  Would  notice  of  the  -diahonor  of  a  bill  or  note  indorsed 
to,  and  held  by  the  bank,  given  by  one  of  the  directors,  be  good 
to  bind  the  indorsers,  althongh  anknown  to  the  Board  of  Direc- 
tors, and  never  adopted  by  it  ?  Would  a  bank,  holding  bills  or 
notes  indorsed  to  it  by  one  of  its  directors,  be  affected  with  all 
infirmities,  or  illegalities,  or  frauds,  which  might  attach  to  it  in 
bis  own  hands,  upon  the  notion  of  constructiTe  notice  thereof.? 
Would  a  mortgage,  made  to  a  bank  by  one  of  its  directors,  at 
by  a  third  person,  be  affected  by  prior  unregistered  incumbrances 
or  other  equities,  attaching  to  it,  which  were  known  at  the  time 
to  such  directors  ?  Woold  a  mortgagor  be  permitted  to  avoid  a 
mortgage  given  by  him  to  the  bank,  for  a  valuable  consideration, 
without  notice  by  the  Board  of  Directors  of  any  defect  in  the 
title,  merely  because  one  of  the  directors  had,  at  the  time,  secret 
knowledge  of  facts  which  would  avoid  it  ?  These  questions  are 
put  merely  to  show  the  extent  to  which  the  doctrine  of  conslxao- 
tive  notice  may  be  carried  in  regard  to  corporations  which  are 
compellable,  by  their  charters,  to  act  through  the  instrumentality 
of  a  Board  of  Directors. 

§  140  d.  On  the  otiier  hand,  notice  of  facts  to  the  principal  is 
ordinarily  notice  thereof  to  the  agent ;  for  it  is  the  duty  of  the 
principal  to  communicate  to  his  agent  notice  of  the  facts  which 
come  to  his  knowledge,  touching  the  matter  of  the  agency ;  and 
if  the  principal  suffers  any  lose  or  injury  by  want  of  such  notice, 
he  suffers  by  his  own  fault;  and  if  the  other  party  is  injured 
thereby,  he  ought  to  have  correspondent  redress.'  The  law, 
therefore,  imputes  the  knowledge  of  the  principal  to  be  the 
knowledge  of  the  agent,  either  upon  the  presumption,  that  the 
principal  has  done  his  duty,  or  to  avoid  all  circuity  and  difficnlty, 
as  to  the  mode  and  extent  of  the  remedy. 

§  141.  We  have  already  had  occasion  to  remark,  that,  althongh 
the  powers  of  agents  are,  ordinarily,  limited  to  particular  acts ; 
yet,  that  extraordinary  emergencies  may  arise,  in  which  a  person, 
who  is  an  agent,  may,  £rom  the  very  necessities  of  the  case,  be 
justified  in  assuming  extraordinarj'  powers ;  and  that  his  acts, 
Elurly  done,  under  such  circumstances,  will  be  binding  upon  his 
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principal.^  Thus,  for  example,  a  factor  will  be  justified  in  devi- 
ating from  his  orders  directing  him  to  sell  at  a  stipulated  price, 
if  the  goods  are  of  a  perishable  nature,  and  the  sale  is  indispen- 
sable to  prevent  a  total  loss,  or  a  greater  loss.^  The  master  of 
a  ship  acquires  in  the  same  way,  as  we  have  seen,  a  superinduced 
authority  over  the  cargo  of  the  ship  in  cases  of  necessity,  which 
does  not  belong  to  his  ordinary  agency.^  Upon  the  same  ground, 
perhaps,  an  agent,  not  generally  authorized  to  insure,  might,  in 
unforeseen  exigencies,  to  prevent  an  irreparable  loss  to  his  prin- 
cipal, acquire  a  right  to  insure  for  his  principal.^  So  an  agent, 
who  is  directed  by  his  principal  to  place  his  funds  in  a  certain 
place,  may  be  justified  or  excused  in  sending  them  to  another 
place,  if  there  be  reasonable  ground  of  alarm  and  danger,  which 
prevents  him  from  obeying  his  orders.^  ' 

§  142.  The  same  doctrine  would  seem  to  apply  to  the  case  of 
a  mere  stranger,  acting  for  the  principal  without  any  authority, 
under  circumstances  of  positive  necessity;  as,  for  example,  in 
the  case  of  a  stranger  interfering  to  prevent  irreparable,  injury  to 
perishable  property,  occasioned  by  fire,  shipwreck,  inundation,  or 
other  casualties,  or  found  without  any  known  owner  or  agent,  in 
order  to  its  due  protection  or  preservation.^  In  such  cases,  he 
performs  the  functions  of  the  Negotiorum  Gestor  of  the  civil 
law ;  and  seems  justified  in  doing  what  is  indispensable  for  the 
preservation  qf  the  property,  or  to  prevent  its  total  destruction."^ 


1  Ante,  §  85;  Post,  118,  198,  194,  237 ;  2  Kent,  Comm.  Lect.  41,  p.  614,  (4th 
edit) ;  8  Chitty  on  Comm.  and  Manuf.  218  ;  Liotard  t;.  Graves,  8  Caines,  R.  226 ; 
Lawler  v.  Keaquick,  1  John.  Cas.  174;  Drammond  v.  Wood,  2  Caines,  R.  810; 
Forrestier  v.  Bordman,  1  Story,  R.  48. 

s  8  Chitty  on  Comm.  and  Manuf.  218 ;  1  Comyn  on  Contr.  236.  But  see 
Anon.  2  Mod.  100 ;  Story  on  Bailments,  §  466 ;  Ante,  §  86 ;  Chapman  v.  Morton, 
11  Mees.  &  Wels.  640. 

3  Ante,  §§  86, 118;  The  Gratltudine,  8  Rob.  266  to  268. 

*  See  Wolf  V.  Homcastle,  1  Bos.  &  Pull.  828 ;  Paley  on  Agency,  by  Lloyd, 
107,  108;  1  Liverm.  on  Agency,  128,  124. 

6  Perez  v,  Miranda,  19  Martin,  R.  494. 

^  Story  on  Bailments,  §  88. 

»  Story  on  Bailments,  §  189  ;  Dig.  Lib.  8,  lit  6, 1.  10,  §  1 ;  Id.  1.  46 ;  Pothier, 
Ptad.  Lib.  8,  tit  6,  n.  1  to  14 ;  Pothier,  App'x.  Du  Quasi  Contrat  Negot.  Ges- 
tarum;  1  Pothier  on  Oblig.  n.  118  to  ifc;  2  Kent,  Comm.  Lect  41,  p.  616,  (4th 
edit) ;  Enk.  Inst  B.  8,  tit  8,  §  62;  1  Stair,  Inst.  B.  1,  tit  8,  §  8  to  6,  by 
Brodie. 
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Salvors,  on  land,  equally  with  those  at  sea,  in  cases  of  this  sort, 
are  understood  to  be  clothed  with  authority  to  dispose  of  the 
property  saved  for  the  interests  of  all  concerned,  if  it  be  of  a 
perishable  nature,  or  unfit  to  await  the  regular  determination  of 
a  court  of  justice.* 

§  143.  Cases  bearing  a  strong  analogy  have  also  come  under 
the  cognizance  of  Courts  of  Eqaity.  Thus,  for  example,  where 
a  foreign  factor  deviated  from  his  orders,  as  to  the  price  of  goods 
to  be  shipped  by  him  to  his  principal;  and  the  goods  arrived; 
and  the  principal  refused  to  receive  them ;  the  qaestion  arose, 
whether  the  principal  was  bound  to  return  them,  at  all  events  to 
the  factor,  by  a  reablpment ;  or,  whether  he  was  at  liberty  to  act 
as  an  agent  from  necessity,  for  the  benefit  of  the  original  factor ; 
and,  whether,  if  it  was  for  the  interest  of  the  latter,  he  might  sell 
them  on  the  spot ;  and  it  was  thought  that  he  might.  And,  even 
supposing  that  at  law,  under  such  circumstances,  the  principal 
would  not  be  protected  in  such  a  sale,  a  Court  of  Equity  would 
deal  with  it  as  a  matter  of  equitable  agency.' 


1  Slorjr  on  Bulm.  §g  S3.  S3  a,  U,  121  a,  189,  189  a,  190,  621  a.  6!!  to  6S». 
>  Pale^  on  Agencj-,  by  Lloyd,  !8  to  30,  and  note  (m)  ;  Id.  82 ;  Kemp  d.  Fryor, 
7  Vet.  jr.  140  {  Corawall  v.  Wilson,  t  Ves.  fi09 ;  Smith  on  Merc.  Law,  A!,  SS, 
(3d  edit) ;  Id.  ch.  6,  %  3,  p.  99,  (3d  edit.  1843)  ;  —  I>ord  Eldon,  on  ono  occuion, 
nid  :  "  But  I  doubt,  whether  it  maj'  not  be  >\eld,  and  whether  it  hu  oot  been 
held,  by  special  juries  before  me,  that  in  Bnch  a  oaae  as  thii,  of  goods  exported, 
and  where  the  person  receiving  them  abroad  cannot  return  them,  the  vendee  it 
authorized  to  teli  them  fbr  the  bene6t  of  the  vendor,  and  may  bold  bim  liable 
in  ao  action  for  daraaget,  to  the  amount  of  the  difference ;  giving  him  the  benefit 
of  the  sale  in  the  foreign  market."  Ag^n, — "I  go  npon  t  bete  particular  clrcum- 
■tancea ;  that,  where  there  u  a  contraL-t  of  sale  and  delivery,  and  the  goods  mif^t, 
frtmi  the  nature  of  the  contract,  be  re-delivered ;  if  under  the  circumttancet 
Ibey  cannot  be  le^delivered,  an  equity  arises  from  this,  that  the  party  cannot 
protect  himielf  at  law,- at  he  cannot  re-deliver;  and  he  was  led  into  that  by  the 
mitrepieMutation  of  the  other.  The  vendee,  therefore,  hat  a  right  to  the  extent 
of  hit  loM ;  the  vendor  to  an  account  of  the  sales  in  the  foreign  market ;  and 
:r  the  moat  was  made  of  them ;  which  can  only  be  made  out  by  an  account 
ir  the  particular  circumstances."  Again, —  "  I  have  a  strong  conviction,  npon 
1  principles,  confirmed  by  my  tbort  experience  at  Guildhall,  that,  if  a  man 
lo  supply  one  article  supplies  another,  under  anch  circumstances, 
it  the  parly  to  nbom  it  is  fupplie^^ast  remai*  in  utter  ignorance  of  tbe 
jft,  until  the  gooila  are  under  circumstance*  in  which  it  would  be  against 
)L  ol'  the  olber  to  retam  or  reject  them,  instead  of  doing  what  it  best 
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CHAPTER    VIL 

DUTIES    AND  OBLIGATIONS    OP    AGENTS    IN    EXECUTING    AUTHORITY. 

§  144.  Let  us,  in  the  next  place,  proceed  to  the  consideration 
of  the  duties,  obligations,  and  responsibilities  of  agents.  The 
latter,  so  far  as  their  principals  are  concerned,  naturally  grow  out 
of  the  former.  So  far  as  third  persons  are  concerned,  they  may, 
in  some  measure,  depend  upon,  or  arise  from,  collateral  inquiries. 

§  145.  And  first,  in  relation  to  the  duties  and  obligations  of 
agents  to  their  principals.  These  may  admit  of  veuious  consid- 
erations :  (1.)  What  is  the  proper  mode  of  executing  the  author- 
ity ;  and  what  will  be  held  a  good  execution  thereof.  (2.)  What 
is  the  degree  of  diligence  required  of  agents,  in  the  proper  exer- 
cise of  their  functions.  (3.)  What  are  the  other  incidental  acts, 
which  are  required  of  them  by  law,  in  order  to  fulfil  their  duties 
and  obligations. 

§  146.  First.  As  to  the  proper  mode  of  execution  of  their 
authority  by  agents.  We  have  already  seen  that  an  agent  can- 
not ordinarily  delegate  his  authority,  and,  consequently,  the  act 
most  be  done  by  him  in  person,  as  it  is  a  matter  of  personal  con- 


fer him,  selling  tbem  immediately,  —  a  jury  would  have  no  hesitation  in  saying, 
he  ought  to  be  considered,  if  he  pleased,  not  as  a  purchaser,  but  as  placed  by 
the  yendor  in  a  situation,  in  which,  acting  prudently  for  him,  he  was  an  agent. 
Hie  consequence  then,  is,  that  he  would  be  liable  to  account  for  the  money 
received,  subject  to  freight  and  other  charges ;  thongh,  while  the  goods  were  in 
transitu,  be  had  considered  himself  owner."  Kemp  v,  Pryor,  7  Yes.  jr.  240  to 
842,  247.  See  also  Cornwall  v.  Wilson,  1  Yes.  509,  where  the  same  doctrine  is 
affirmed  by  Lord  Hardwicke,  who  said :  **  But,  though  I  could  incline  to  that,  yet 
the  present  case  turns  on  the  latter  part  of  the  transaction,  what  defendant  him- 
self has  done  by  taking  these  goods  to  himself,  treating  them  as  his  own,  not 
at  &ctor  for  plaintiffs,  as  he  would  have  himself  considered  by  the  custom  of 
merchants ;  as  to  which  it  is  sworn,  (and  it  is  very  true  and  reasonable,)  that 
a  merchant  here,  refusing  the  goods  sent  over  by  his  factor  in  a  foreign  coun- 
try, who  exceeded  the  authority,  having  advanced  and  paid  his  money  on 
these  goods,  may  be  considered  as  having  an  interest  in  the  goods  as  a  pledge, 
and  may  act  thereon  as  a  &ctor  for  that  person,  who  broke  his  orders,  and  may 
therefore  insure  these  goocb,  as  he  has  done ;  which  might  be  reasonable,  as  it 
was  war  time." 

14* 
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fideace.'  Hence  it  follows,  that  if  he  is  aathorized  to  make  a 
contract  for  bin  priocipal  in  writing,  it  mnat,  in  general,  be  per- 
sonally signed  by  bim,  and  it  cannot  be  signed  by  hia  clerk,  either 
in  hia  own  name,  as  agent,  or  in  the  name  of  thi  principal,  so  as 
to  bind  the  latter.*  We  have  also  already  seen  how  a  joint  au- 
thority is  to  be  executed ;  and  therefore  it  is  unneceaaary  to  recur 
to  that  subject  in  this  place.' 

§  147.  But  a  most  material  consideration  is,  as  to  the  partica- 
lar  form  in  which  the  agent,  when  he  acts  personally,  is  to  exe- 
cute the  authority,  ao  as  to  bind  his  principal.  And  as  to  this, 
the  mie  usually  laid  down  in  cases  of  written  contracts,  (subject, 
however,  to  the  qualifications  and  exceptions  hereafter  stated,)  * 
is,  that  in  order  to  bind  the  principal,  and  to  make  it  hia  contract, 
the  instrument  must  purport  on  its  face  to  be  the  contract  of  the 
principal,  and  his  name  must  be  inserted  in  it,  and  signed  to  it, 
and  not  merely  the  name  of  the  agent,  even  though  the  latter  be 
described  as  agent  in  the  instrument ;  or  at  least  the  terms  of 
the  inatmment  should  clearly  show,  that  the  principal  is  intended 
to  be  positively  bound  thereby,  and  that  the  agent  acts  plainly 
as  his  agent  in  executing  it^     Indeed,  the  rule  has  been  laid 

»  Ante.  §§18  and  U;  Pstey  on  Agency,  by  Uoyd,  pp.  17B-1TT;  Coles  e.Tre- 
cothick,  9  Yea.  !36,  !61,  253;  Hendereon  t>.  BanKrall,  1  Y.  &  Jmt.  387;  Colly 
t>.  Batbbone,  2  M.  &  Selw.  S99;  Callin  n.  Bell,  4  Camp.  R.  184;  Coombe'i  caw, 
9  Co.  K.  76,  76 ;  Ex  parte  Satton,  2  Cox,  84. 

<  CcAet  B.  Tr«cothick,  9  Vet.  235,  251,  252;  Blore  v.  Satton,  3  MeriT.  R.  287; 
Hendertoo  k.  Barnwell,  1  Y.  &  Jorv.  387.    But  lee  Ex  parte  Sntton,  2  Cox, 
B.84. 
3  Ante,  §3  42,  44 ;  Com.  Dig.  Atlomeg,  C.  II. 
4P<Wt,§§iei,I62,  269,  270. 

s  Siackpole  v.  Arnold,  11  Man.  R.  27,  29;  Bedford  Commercial  Ins.  Co.  v. 
Covell,  8  Met.  442.  Mr.  Justice  Palmer,  in  delivering  the  opinion  of  the  Conrt 
in  the  first  ca»e,  said ;  "  It  might  be  aufEcient  for  the  decision  of  this  canse  to 
■tate  that  no  person,  in  m&king  a  contract,  it  considered  to  be  the  agent  of  an- 
other, nnleat  he  ttipnlatea  for  hia  principal  by  name,  stating  his  agency  in  the 
jiutminent  which  be  ngns.  This  principle  baa  been  long  settled,  and  has  been 
\  ftpijiwnlly  recognized  ;  nor  lio  I  know  nf  an  inetance  in  the  books  of  an  attempt 
a  perKiu  as  (he  maker  of  any  wrilt«n  contract,  appearing  to  be  signed 
r,  unlssa  the  signer  professod  to  Act  by  procuration  or  anthnrity,  and 
«  of  the  principal,  on  whcae  behalf  he  gave  his  signature.  It  is 
>tever  authority  the  signer  may  have  to  bind  another,  if  be 
>r  attorney,  he  binds  himself  and  no  other  perMn."  [Bat 
■dwell,  5  Com.  B.  Kep.  583.]     The  same  doctrine  was  affirmed 
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down  in  broader  tenns ;  and  it  has  been  said  to  be  an  ancient 
rale  of  the  law,  that,  when  an^  one  has  authority,  as  attorney, 
to  do  any  act,  he  ought  to  do  it  in  his  name  who  gives  the  au- 
thority ;  for  he  appoints  the  attorney  to  be  in  his  place,  and  to 
represent  his  person ;  and,  therefore,  the  attorney  cannot  do  it  in 
his  own  name,  nor  as  his  proper  act ;  but  in  the  name  and  as 
the  act  of  him  who  gives  the  authority.^     [It  has  therefore  some- 


in  Bradlee  v.  Boston  Glass  Manufactory,  16  Pick.  R.  347,  850.  See  also  Ar- 
fndson  v,  Ladd,  12  Mass.  R.  173  to  175  ;  Savage  o.  Rix,  9  New  Hainp.  R.  268, 

269,  270;  Rice  v.  Gove,  22  Pick.  158,  161 ;  Minard  v.  Reed,  7  Wend.  R.  68; 
Pentz  V.  Stanton,  10  Wend.  R.  271 ;  Spencer  r.  Field,  10  Wend.  R.  87.  And 
such  is  now  the  well-SiHtled  law  of  Massachusetts  as  applied  to  bills  of  exchange 
and  promissory  notes.  See  Bank  of  British  North  America  r.  Hooper,  9  Boston 
Law  R.,  May,  1856,  p.  42 ;  5  Gray,  R.  We  shall  presently  see  that  the  doctrine 
here  stated,  if  maintainable  at  all  in  respect  to  contracts  not  under  seal,  must  be 
received  with  many  qualifications  and  limitations.  It  seems  directly  opposed 
to  the  decision  in  Higgins  v.  Senior,  8  Mees.  &  Wels.  834,  844,  and  many  other 
well-considered  authorities.     See  post,  §§  154,  155,  160,  160  a,  161,  162,  269, 

270,  275,  276,  391  to  400;  Taintor  v.  Prendergast,  8  Hill,  R.  72;  Post,  §  268. 
Indeed,  in  the  case  of  the  New  England  Mar.  Insnr.  Comp.  r.  De  Wolf,  8  Pick. 
R.  56,  61,  Mr.  Chief  Justice  Parker  laid  down  the  doctrine  in  a  manner  which 
qualifies  the  conclusion  from  the  general  language  of  the  case  of  Stackpole  v. 
Arnold,  11  Mass.  R.  27,  29,  restraining  it  to  cases  of  sealed  instruments.  He 
there  said  :  **  If  Clapp  had  authority  to  make  the  guarantee  for  the  defendant, 
and  the  words  are  such  as  not  clearly  to  bind  himself  alone,  and  it  can  be  ascer- 
tained that  he  intended  to  act  for  De  Wolf,  the  latter  will  be  bound.  The  au- 
thorities cited  to  maintain  the  position,  that  the  name  of  the  principal  must  be 
ngned  by  the  agent,  are  of  deeds  only,  instruments  under  seal ;  and  it  is  not 
desirable  that  the  rigid  doctrine  of  the  common  law  should  be  extended  to  mer- 
cantile transactions  of  this  nature,  which  are  usually  managed  with  more  atten- 
tion to  the  substance  than  to  the  form  of  contracts."  See  also  Andrews  v.  Estes 
2  Fairf.  R.  267,  where  the  rule  in  Coombe's  case  is  affirmed  to  apply  only  to  con- 
tracts under  seal.  2  Kent,  Comm.  Lect.  41,  p.  631  note  (a),  (4th  edit) ;  Post, 
{§  160, 161.  See  also  Daniells  v.  Burnham,  2  Louis.  R.  243 ;  American  Jurist  for 
January,  1880,  vol  8,  p.  78,  79  ;  Post,  §§  269,  270 ;  Stetson  v.  Patten,  2  Greenl. 
858;  Stanton  v.  Camp,  4  Barbour,  Sup.  Ct.  R.  (N.  Y.)  274 ;  Taber  v.  Cannon, 
S  Metcalf,  R.  456 ;  Dyer  v.  Burnham,  85  Maine,  10 ;  Burnham  v,  Williams,  7 
Queen's  Bench,  103. 

^  Coombe's  case,  9  Co.  R.  75,  77 ;  Comm.  Dig.  Attorney ,  C.  14 ;  Paley  on 
Agency,  by  Lloyd,  180  to  182 ;  2  Kent,  Comm.  Lect  41,  pp.  629  to  631,  (4th 
edit.) ;  Clark  v.  Courtney,  5  Peters,  R.  319,  349,  350 ;  Shack  o,  Anthony,  1  M.  & 
Selw.  573 ;  Parker  v.  Kett,  1  Salk.  95  ;  S.  C.  2  Mod.  R.  466  ;  Lynch  v.  Postleth- 
waite,  7  Miller,  Louis.  R.  298  ;  New  Eng.  Mar.  Insur.  Comp.  o.  De  Wolf,  8  Pick. 
66,  61 ;  Andrews  v,  Estes,  2  Fairf.  R.  267  ;  Abbott  on  Shipp.  P.  2,  ch.  2,  §  5, 
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tames  beeo  thought  not  a  snScient  execntion  for  an  agent  to 
sign  merely  his  principal's  name,  as  if  it  were  his  own  personal 
act,  but  that  he  ought  to  add  some  words  indicating  that  the 
signature  waa  signed  by  an  agent,  and  not  by  the  principaL 
The  propriety  of  such  a  mode  of  execution  may  be  easily  seen,' 

(edit  1829);  AbboU  on  Sbipp.  F.  3,  ch.  1,  §2;  Harper  v.  Hampton,!  Harr.  ft 
John.  K.  632  ;  American  Jurist  for  January,  1830,  vol.  3,  p.  52  to  86  ;  Wilka  o. 
Back,  2  East,  R.  H2;  Slinchfield  v.  Little,  1  Greeal.  R.  iS\  ;  Elwell  v.  Shaw, 
1  Groenl.  339 ;  Heflernan  v.  Addams,  7  Watta,  K.  121 ;  Mean  v.  Morriton,  1 
Breese,  lUiaois  R.  172  ;  Sheldon  v.  Dunlap,  1  Harr.  N.  J.  Bep.  245. 

[I  In  Woodo.  Goodridge,  6  Cuih.  120,  Fletcher,  J.,  said :  "The  first qnestiaii, 
a»  to  the  plaintiff's  title  to  the  land,  is,  whether  the  form  of  executing  the  mort- 
gage and  note  by  the  attoniey  was  a  legal  execution  «i  his  power  as  such ; 
whether  s^ning  the  name  of  the  principal,  Benjamin  Goodridge,  aa  if  it  were 
bis  own  personal  act  and  signatare,  (it  not  appearing  upon  the  instmmenn  to  be 
done  by  Levi  as  attorney,)  was  a  good  execution  of  the  instraments  under  the 
power,  BO  as  to  make  them  valid  as  the  deed  and  note  of  Benjamin,  and  thus 
effectually  to  convey  the  land  to  Bewail  Goodridge  by  the  mortgage,  under  which 
the  plaintilTB  title  ii  derived. 

When  one  writes  the  name  of  dnother  to  a  deed,  in  bis  presence,  at  his  request, 
and  by  his  direction,  the  act  of  writing  it  regarded  aa  the  party's  personal  act,  aa 
much  as  if  he  had  held  the  pien,  and  signed  and  sealed  the  instrument  with  bit 
own  band.  Story,  Ag.  S  SI ;  Bull  v.  Dunsterville,  4  T.  R.  813 ;  Lovelace's  case, 
W.  Jones,  268  ;  Hibblewbile  v.  M'Morine,  S  M.  &  W.  200,  S14,  31fi ;  Gardner 
V.  Gardner,  S  Cusb.  483. 

In  the  present  instance,  the  deed  and  note  were  not  executed  by  Benjamin 
personally  )  nor  in  his  presence,  but  in  bis  absence ;  and,  so  far  as  appears,  with- 
out his  knowledge.  But,  upon  the  face  of  the  papers,  they  appear  to  have  been 
ngned  by  biin  personally  and  with  his  own  hand.  In  fact,  they  were  signed  by 
Levi ;  but  it  does  not  appear,  upon  the  face  of  tbe  papers,  that  in  signing  the 
name  of  Benjamin,  Levi  acted  as  his  agent,  or  intended  to  act  under  the  power 
of  attorney  from  Benjamin,  or  meant  to  execute  the  authority  given  by  that 
power. 

Tbe  deed  and  note,  which  thus  appear  to  be  signed  by  Benjamin  personally, 
whoD,  in  fact,  they  were  signed  by  Levi,  are  not  such  instruments  as  Levi  wai 
authorized  to  make.  He  was  antborijEed  to  make  instrument!  in  tbe  name  of 
BeiijamiD  ;  not  as  made  by  Benjamin  personally;  but  by  Levi,  in  lua  name,  M 
his  attorney.  It  shouhl  appear  upon  the  face  of  the  instrumenja,  that  tbey  wer« 
executed  by  tbe  attorney,  and  in  virtoa  of  the  authority  del^;ated  to  bim  fat 
tbia  purpose.  It  is  not  enough,  iLat  an  attorney  in  fact  has  authority,  but  it  mnst  ■ 
appear,  by  the  instruments  ibeuauUes  wbivb  he  exe<:utus,  that  he  intends  to  ex- 
ecute this  authority.  The  itutruneats  should  be  made  by  tbe  attorney  expresriy 
as  such  attorney :  nnd  th»  pvenMe  of  ins  delegated  authority  riwold  be  distincdy 
avon^d  upon  'H.'  iniiriin. -i:t^  tbemaclvea.  Whatever  may  balbe  Moret  intent 
and  purpose  1.1  ..■:  ■    \.  y    ,r  whatever  may  be  his  oral  dtolarWion  or  probf 
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but  it  caDHot  positively  be  said,  upon  the  authorities,  to  be 
absolutely  necessary  to  the  validity  of  the  instrument.^] 


non  at  the  time,  he  does  not  in  fact  execute  the  instruments  a^  attorney,  and  in 
the  exercise  of  his  power  as  attorney,  unless  it  is  so  expressed  in  the  instruments. 
The  instruments  must  speak  for  themselves.  Though  the  attorney  should  intend 
a  deed  to  be  the  deed  of  his  principal,  yet  it  will  not  be  the  deed  of  the  princi- 
pal, unless  the  instrument  purports  on  its  face  to  be  his  deed.  The  authority 
given  clearly  is,  that  the  attorney  shall  execute  the  deed  as  attorney,  but  in  the 
name  of  the  priilbipaL 

There  is  much  learning  and  much  discussion,  in  the  books  of  the  law,  as  to  the 
proper  mode  of  executing  authority  by  agents.  In  what  form  the  agent  should 
execute  his  authority,  so  as  to  bind  his  principal,  and  not  bind  himself,  has  been 
a  aubject  largely  considered  in  elementary  works,  and  much  discussed  in  numer- 
008  adjudged  cases.  The  rule  commonly  laid  down  by  all  the  authorities  is,  that 
to  bind  the  principal,  the  instrument  must  purport,  on  its  face,  to  be  the  instru- 
ment of  the  principal,  and  executed  in  his  name ;  or,  at  least,  that  the  tenor  of 
the  instrument  should  clearly  show,  that  the  principal  is  intended  to  be  bound 
thereby,  and  that  the  agent  acts  merely  as  his  agent  in  executing  it. 

But  it  is  contended,  that  it  is  nowhere  laid  down  in  any  work  of  authority,  or 
established  by  any  adjudged  case,  that  the  agent  may  put  the  name  of  the  prin- 
cipal, as  his  own  personal  act  and  signature ;  the  execution  of  the  agent,  as  agent, 
not  being  in  any  way  disclosed.  Such  an  execution  does  not  appear  to  be  war- 
ranted by  the  power  delegated  to  execute  the  instrument  as  attorney,  but  in  the 
name  of  the  principal. 

If  such  a  mode  of  execution  is  proper  and  legal,  it  seems  most  remarkable 
that  it  is  nowhere  stated  or  suggested  in  any  work  of  authority.  The  execution 
of  instruments  by  agents,  in  this  way,  would  certainly  be  attended  with  great 
difficulties  and  dangers.  If  the  agent  might  execute  instruments  in  this  mode, 
the  principal,  if  he  found  his  name  signed  to  an  instrument,  would  have  no  means 
of  knowing  by  whom  it  had  been  signed,  or  whether  he  was  bound  or  not  bound 
by  such  signature ;  and  other  persons  might  be  greatly  deceived  and  defrauded, 
by  relying  upon  such  signature  as  the  personal  act  and  signature  of  the  principal, 
when  the  event  might  prove,  that  it  was  put  there  by  an  agent  who  had  mistaken 
his  authority,  and  consequently  that  the  principal  was  not  bound.  When  it 
should  be  discovered  that  the  name  of  the  principal  was  not  written  by  him,  as  it 
pnrports  to  be,  it  might  be  wholly  impossible  to  prove  the  execution  by  attorney, 
M  there  would  be  nothing  on  the  note  to  indicate  such  an  execution.  For  au- 
tfiontki  as  to  the  form  of  execution  of  the  mortgage  and  note,  see  Story,  Ag. 
B  147, 148,  158,  notes,  and  cases  cited ;  Hoflfman's  opinion,  in  8  Am.  Jur.  71-85 ; 
*W3kf  V.  Back,  2  East,  142;  Story,  Notes  §§  11,  66,  71.  In  the  case  of  Stack- 
pole  V.  Arnold,  11  Mass.  27,  29,  Parker,  C.  J.,  said:  "No  person,  in  making  a 
eontract,  is  considered  to  be  the  agent  of  another,  unless  he  stipulates  for  his 
by  name,  stating  his  agency  in  the  instrument  which  he  signs.    This 

1  See  Forsyth  v.  Day,  41  Maine,  882 ;  11  Gush.  597. 
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§  148.  This  rule,  thus  laid  down,  ia  regularly  true  in  regard  to 
all  solemn  inBtrumenta  under  seal,'  although  not,  aa  we  shall 
presently  see,  as  to  instruments  not  under  seaL'  'therefore,  if 
a  person  is  authorized  by  a  power  of  attorney  to  make  a  con- 
veyance under  seal  of  the  lands  of  his  principal ;  and  he  makes 
the  conveyance  by  a  deed  in  his  own  name,'  it  will  be  a  void 
conveyance.'  And  it  will  make  no  dlHerence  in  the  case,  that, 
in  the  deed,  the  agent  describes  himself  as  such ;  as  if  be  says, 
"  Know  all  men  by  these  presents,  that  I,  A.  B.,  a|  agent  of  C. 
J}.,  do  hereby  grant,  sell,  convey.  Sec ;"  or  if  be  signs  and  seals 
it,  "  A.  B.,  for  C.  D. ; "  for,  in  soch  a  case,  it  ia  still  his  own 
deed,  and  not  the  deed  of  his  principaL^     For  the  same  reason, 


priDciple  haj  been  long  settled,  and  has  been  frequentlj  recof^iied ;  nor  do  I 
know  an  inatanL'e  in  the  books  <rf'  wa  ittenipt  to  charge  a  peraoQ  u  the  maker  of 
•Of  writteo  coatnct,  appearing  to  be  signed  by  another,  anless  the  signer  pro> 
ftssed  to  act  by  procnnlion  or  authoriij',  and  stated  the  name  of  the  principal  on 
whose  behalf  be  gave  his  signature." 

There  is  a  dtelum  <^  Lawrence,  J.,  in  the  case  of  Witks  ».  Back,  8  East,  U%- 
14G,  which  would  seem  Id  import,  that  an  ^Dt  might  put  his  priacipal*s  name, 
iritbont  slating  it  to  be  by  attorney.  But  it  is  but  a  dietttm,  the  import  of  which 
it  not  entirely  clear  and 'certain. 

Though  there  is  no  direct  authority  to  the  point,  the  court  are  inclined  to 
think,  that  the  execution  of  the  mortgage  and  note,  in  the  present  case,  were  not 
such  as  the  attorn^  was  aulborized  to  make,  and  not  Huch  as  to  make  them  valid 
tod  binding.'] 

ilbid. 

a  Pott,  $g  154,  1G5,  S75  to  379. 

3  Coonbe's  case,  9  Co.  R.  77  a ;  1  Boll.  Abridg.  AulhorUs,  p-  3S0, 1.  S7  ;  Com. 
Dig.  Allonieg,  C.  U  ;  Frontin  tr.  Small,  2  Ld.  Baym.  U)S  i  S.  C.  2  Str.  R.  70S ; 
Wilks  V.  Back,  %  East,  R.  143 1  Fowler  v.  Shearer,  7  Uass.  R.  14  j  ElweU  r. 
Sbaw,  IG  Mass.  R.  48 ;  S.  C.  1  Greenl.  R.  339  -,  Copeland  v.  Merch.  Insnr.  Co. 
6  Pick.  198 1  Lutz  c.  Linthicum,  3  Peters,  R.  165 ;  S  Kent,  Conun.  Lect.  41, 
pp.  631,  632,  (4th  edit.) )  Stone  v.  Wood,  7  Cowen,  453 ;  Clarke  v.  Courtney,  S 
Peters,  R.  319,  349,  HO;  American  Jurist  for  January,  1890,  toL  3,  p.  71  to  85, 
where  the  leading  cases  are  collected  in  a  learned  ailment  of  Mr.  Frofeaoc 
David  Uoffinan,  of  Baltimore ;  Stiachfield  s.  Little,  1  GreenL  R.  !31 ;  Shddon 
V.  DunUp,  1  Harr.  N.  J.  B.  245 ;  Townsoud  tr.  Hubbard,  4  HIU,  N.  Y.  Bep.  351, 
3B7,  358. 

*Frontin  v.  Small,  2.t^td  Raym.1418;  8.  C.  2  Str.  705 ;  Wilks  w.  Back,! 
East,  R.  142 ;  Bacon  d.  Dubary,  1  Lord  Baym.  >46 ;  Paley  on  Agency,  by  Lh^d, 
ISl  to  JUS;  Buc.  Aliritlj:.  Leaut,  L  j  10;  Com.  Dig.  Alriirnei,,  C.  14;  SpeMer 
«:F1eld.  10  Woml.  R.  47;  While  p.  Cuyl«r,  >  X«nB  B.  116;  Appleton  >.  Bi^ 
S  Eait,  148  ;  Ca^itl  ».  Fitagwd^JdjMUI^I^iUlcidgeooart  w.  AiUqr, 
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if  a  person  be  anthorized  by  a  power  of  attorney  to  make  a 
release,  and  he  draws  and  executes  the  same  in  his  own  name,  it 
will  not  bind  bis  principal,  or  be  the  release  of  the  latter.^  A 
Court  of  Equity,  might,  indeed,  if  the  release  were  for  a  valuable 
consideration,  compel  the  principal  to  make  a  release  in  his  own 
name,  or  compel  the  agent  to  execute  a  proper  release,  or  grant 
other  relief  adapted  to  the  circumstances.^ 

§  149.  Upon  the  same  ground,  where  an  agent  of  the  king  is, 
by  letters-patent,  authorized  to  execute  a  deed  of  lease  for  the 
king,  the  deed  must  be  drawn  and  executed  in  the  name  of  the 
king,  and  the  king's  seal  must  be  affixed  thereto;  for  if  the 
agent  affixes  his  own  seal,  and  says,  "  In  testimony  whereof  I 
have  hereunto  set  my  seal,"  the  execution  will  be  bad ;  for 
unless  it  be  the  king's  seal,  it  cannot  be  his  deed  of  lease.^  The 
same  principle  will  apply  to  the  case  of  a  power  of  attorney 
given  by  a  corporation  to  execute  a  deed.  To  bind  the  corpora- 
tion, the  deed  must  be  under  the  seal  of  the  corporation,  and 


Moore,  818,  pi.  1106 ;  Bogart  v.  De  fiussey,  6  Johns.  B.  94 ;  Tafl  v.  Brewster^  9 
Johns.  B.  884 ;  2  Kent,  Comm.  Lect  41,  p.  681,  (4th  edit) ;  Tippetts  v.  Walker, 
4  Mass.  R.  595 ;  Fowler  v.  Shearer,  7  Mass.  R.  14 ;  Elwell  v.  Shaw,  16  Mass.  B. 
42 ;  Fetter  v.  Field,  1  Louis.  Ann.  R.  80 ;  Clarke  v.  Courtney,  5  Peters,  R.  849 
to  851 ;  Martin  v.  Flowers,  8  Leigh,  Virg.  R  158  ;  Hall  v.  Bainbridge,  1  Mann. 
&  Grang.  42 ;  Townsend  v.  Hubbard,  4  Hill,  N.  Y.  R.  851 ;  Skinner  r.  Gunn, 
9  Porter,  805.  ^ 

1  Com.  Dig.  Attorney,  C.  14;  Moore,  R.  818,  pi.  1106;  Wells  v.  Evans,  20 
Wend.  R.  251.  The  statute  of  Maine,  of  1828,  ch.  220,  (vol.  3,  p.  49,)  provides, 
diat  deeds  made  by^an  agent,  in  his  own  name,  shall  be  valid,  provided  the  agent 
had  authority,  and  it  appears  on  the  face  of  the  deed  that  ^  meant  to  execute 
the  authority. 

2  See  Terby  v.  Grisby,  9  Leigh,  Virg.  R.  887 ;  McNaughten  r.  Partridge,  11 
QHao  R.  228. 

8  Bac.  Abridg.  Leases,  I,  §  10 ;  Paley  on  Agency,  by  Lloyd,  181 ;  Anonymous, 
Ifoore,  R.  70,  pL  191.  The  anonymous  case  in  Moore,  R.  70,  pi.  191,  is  very 
strong  in  point.  There  the  king,  by  his  letters-patent,  had  authorized  his  surveyor 
to  make  leases ;  and  the  surveyor  made  a  lease  beginning,  **  This  Indenture, 
BMide  between  our  Lord  the  King  of  the  one  part,  and  J.  S.  of  the  other  p^ 
vitneseeth,  &c.  That  our  Lord  the  King,  demiseth,  kc."  But  at  the  end,  the 
tiords  were,  *'  In  testimony  whereof,  the  said  (the  surveyor)  hath  hereunto  set 
Its  seal ; "  and  it  was  held,  that  the  lease  was  void ;  for  the  seal  of  the  surveyor 
Has  sot  the  seal  of  the  king ;  and  so  the  lease  was  not  the  lease  of  the  king.  See 
alio  Clarke  v.  Coultney,  5  Peters,  R.  849  to  851 ;  Townsend  v.  Hubbard,  4  Hill, 
R.Y.  Sep.  851,  858.  ^ 
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not  under  the  seal  of  an  attorney.^  [And  in  a  late  American 
case,  a  deed  by  a  corporation,  in  which  the  formal  part  was, 
'<  Know  all  men,  &c.,  that  the  New  England  Silk  Co.,  a  cor- 
poration, by  C.  C.  their  treasurer,  &c.,  do  hereby  grant,  &c.," 
and  signed  thus,  <<  In  witness  whereof,  I,  the  said  C.  C,  in  be- 
half of  said  company,  and  as  their  treasurer,  do  hereto  set  my 
hand  and  seal.  C.  C,  Treasurer  of  New  England  Silk  Co.,"  — 
•  was  held  not  properly  executed,  and  not  the  deed  of  the  cor- 
poration.^] 


1  Bank  of  Columbia  v,  Patterson's  Adm'r,  7  Cranch,  299,  808 ;  Damon  v. 
Inhab.  of  Granby,  2  Pick.  345  ;  Tippetts  v.  Walker,  4  Mass.  R.  595,  597 ;  Hatch 
t;.  Barr,  1  Ohio  R.  390;  Brinley  v.  Mann,  2  Gushing,  337,  a  strong  case  on  this 
point.  Savings  Bank  v,  Davis,  8  Conn.  192;  Flint  v.  Clinton  Company  &  Trus- 
tee, 12  N.  U.  R.  433.  There  is  a  distinction  between  doing  an  act  by  an  agent, 
and  doing  an  act  by  a  deputy,  whom  the  law  deems  such.  An  agent  can  only 
bind  his  principal,  when  he  does  the  act  in  the  name  of  his  principal.  Bat  a 
deputy  may  do  the  act,  and  sign  his  own  name ;  and  it  binds  his  principal ;  for 
the  deputy  in  law  has  the  whole  power  of  his  principal.  Parker  v,  Kett,  Salk.  95 ; 
Craig  V.  Radford,  3  Wheat  R.  594. 

[3  Brinley  v,  Mann,  2  Cush.  337.  Metcalf,  J.,  said :  '*  It  is  a  rule  of  conyey- 
ancing,  long  established,  that  deeds  which  are  executed  by  an  attorney  or  agent 
must  be  executed  in  the  name  of  the  constituent  or  principal.  In  Coombes's 
case,  9  Co.  76  b,  it  was  resolved  *  that  when  any  has  authority,  as  attorney,  to 
do  any  act,  he  ought  to  do  it  in  his  name  who  gives  the  authority ;  for  he  ap- 
points the  attorney  to  be  in  his  place,  and  to  represent  his  person ;  and  therefore 
the  attorney  can|^ot  do  it  in  his  own  name,  nor  as  his  proper  act,  but  in  the  name 
and  as  the  act  of  him  who  gives  the  authority.'  And  in  Fowler  v.  Shearer,  7 
Mass.  19,  Parsons,  C.  J.,  says,  *It  is  not  enough  for  the  attorney,  in  the  form  of 
the  conveyance,  to  declare  that  he  does  it  as  attorney ;  for  he  being  in  the  place 
of  the  principal,  it  must  be  the  act  and  deed  of  the  principal,  done  and  executed 
by  the  attorney  in  nis  name.'  This  doctrine,  which  was  applied  in  Elwell  v. 
Shaw,  16  Mass.  42,  and  in  other  cases  cited  by  the  demandants'  counsel  and  also 
in  Berkeley  v.  Hardy,  8  Dowl.  &  Ryl.  102,  must  be  applied  to  the  deeds  now 
before  us.  Both  of  these  deeds  were  executed  by  C.  Colt,  Jr.,  in  his  own  name, 
were  sealed  with  his  seal,  and  were  acknowledged  by  him  as  hb  acts  and  deeds. 
In  one  of  them,  it  is  true,  he  declared  that  he  acted  in  behalf  of  the  company, 
and  as  their  treasurer ;  and  in  the  other  he  declared  himself  to  be  their  treas- 
urer and  to  be  duly  authorized  for  the  purpose  of  executing  it.  But  this,  as 
we  have  seen,  was  *  not  enough.*  He  should  have  executed  the  deeds  in  the 
name  of  the  company.  He  should  also  have  affixed  to  them  the  seal  of  the  com- 
pany, and  have  acknowledged  them  to  be  the  deeds  of  the  company.  1  Crabb 
on  Real  Property,  §§  703,  705 ;  4  Kent,  Com.  (3d  edit.)  451 ;  Stinchfield  v. 
Little,  1  Greenl.  231 ;  Savings  Bank  t;.  Davis,  8  Connect  191 ;  3  Stewart  on 
Conyeyancing,  lj9.    If  the  deeds  had  been  rightly  executed  in  other  respects, 
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§  150.  The  reason  of  this  doctrine,  although  at  first  view  it 
may  seem  somewhat  artificial,  is  not  wholly  technical,  but  seems 
founded  in  good  sense.  Where  an  interest  is  to  pass  by  an  in- 
strument, it  must  in  terras  purport  to  be  conveyed  by  him,  in 
whom  alone  that  interest  is  vested.  A  power  of  attorney  to 
convey  is  but  a  naked  power,  and  transfers  no  interest  to  the 
attorney  ;  and,  consequently,  as  no  interest  is  vested  thereby  in 
the  agent,  his  own  conveyance  can  pass  none  to  his  grantee. 
It  cannot  pass  the  interest  of  the  principal ;  for  he  is  not  a  party 
thereto,  or  the  grantor  thereof;  and  it  is  not  the  instrument 
which  he  has  authorized  to  be  executed.^     In  this  respect,  the 


the  seal  which  C.  Colt,  Jr.,  affixed  to  each  of  them  (namely,  a  wafer  and  a  paper, 
without  any  stamp  or  impression)  might  have  been  regarded  as  the  seal  of  the 
company,  according  to  the  decisions  in  Mill  Dam  Foundery  v,  Hovey,  21  Pick. 
417,  and  Reynolds  v.  Glasgow  Academy,  6  Dana,  37.  The  case  of  Warner 
9.  Mower,  4  Verm.  885,  cited  by  the  tenant's  counsel,  was  decided  upon  a 
•tatute  of  Vermont,  which  authorizes  certain  corporations  to  convey  real  estate 
by  a  deed  of  their  president,  sealed  with  his  seal.  The  Court,  in  that  case,  ad- 
mitted that  *  the  form  of  the  deed,  at  common  law,  would  not,  probably,  be  con- 
gidered  good.'  **] 

1  Paley  on  Agency,  181-183,  Bac.  Abridg.  Leases^  I.  §  10 ;  Coombe'i  case,  9 
Co.  K.  77 ;  Lutx  V.  Linthicum,  8  Peters,  R.  165.    The  reasoning  of  Lord  Ch. 
Baron  Gilbert  on  this  subject  in  Bac.  Abridg.  Leases^  I.  §  10,  (4  Gwillim's  Bac. 
Abridg.  140,)  is  yery  full  on  this  point    "If  one  hath  power"  (says  he)  "  by 
Tirtue  of  a  letter  of  attorney,  to  make  leases  for  years  generally  by  indenture, 
liie  attorney  ought  to  make  them  in  the  name  and  style  of  his  master,  and  not  in 
Us  own  name.    For  the  letter  of  attorney  gives'  him  no  interest  or  estate  in  the 
la&df,  bat  only  an  authority  to  supply  the  absence  of  his  master  by  standing  in 
his  stead,  which  he  can  no  otherwise  do  than  by  using  hi»  name,  and  making 
tiiem  joAt  in  the  same  manner  and  style  as  his  master  would  do  if  he  were  pres- 
ent   For  if  he  should  make  them  in  hb  own  name,  though  he  added  also,  by 
virtue  of  the  letter  of  attorney  to  him  made  for  that  purpose ;  yet  such  leases 
leem  to  be  void ;  because  the  indenture,  being  made  in  his  name,  must  pass  the 
interest  and  lease  from  him,  or  it  can  pass  it  from  nobody.    It  cannot  pass  it 
fioni  the  master  immediately,  because  he  is  no  party ;  and  it  cannot  pass  it  from 
tiie  attorney  at  all,  because  he  has  nothing  in  the  lands.    And  then  his  adding 
if  virtue  of  the  letter  of  attorney^  will  not  help  it ;  because  that  letter  of  attorney 
made  orer  no  estate  or  interest  in  the  land  to  him,  and  consequently,'  he  cannot, 
by  Tirtne  thereof,  convey  over  any  to  another.    Neither  can  such  interest  pass 
from  the  master  immediately,  or  through  the  attorney ;  for  then  the  same  inden- 
tnre  must  have  this  strange  effect  at  one  and  the  same  instant,  to  draw  out  the 
interest  from  the  master  to  the  attorney,  and  from  the  attorney  to  the  lessee, 
which  certainly  it  cannot  da    And  therefore  all  such  leases  mide  in  that  man- 

AOKNCT.  15  • 
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case  differs  from  that  of  a  power  coupled  with  an  interest  in  the 
property ;  for,  there,  the  deed  of  the  agent  may  convey  the  interest 
vested  in  him  in  connection  with  the  power.^ 

§  151.  The  same  doctrine  will  apply  to  cases,  where  a  deed 
is  to  be  made  to  a'  person  through  the  instrumentality  of  his 
agent.  The  deed  must  be  made  to,  and  in  the  name  of,  the 
principal ;  for  if  it  be  made  to,  and  in  the  name  of,  the  ttgenty 
although  it  describes  him  as  agent  of  the  principal,  as  if  it  be  a 
grant  '^  to  A.  B.  for,  and  as  agent  of,  C.  Di,"  the  deed  will  convey 
nothing  to  the  principal ;  but  it  will  take  effect  as  a  conveyance 
only  to  the  agent  himself,  although  it  may  be  a  trust  for  his 
principal.^  So,  if  an  agent  should  in  a  sealed  instrument  de- 
scribe himself  as  an  agent,  and  covenant  that  he  himself,  or  that 
his  principal  will  do  a  certain  thing,  and  the  deed  is  executed  in 
his  own  name,  he  alone  will  be  liable  thereon,  and  the  term 
^^  agent,"  will  be  deemed  a  mere  descriptio  persons? 

§  152.  But  where  an  act  is  to  be  done  in  paisj  or  in  any  other 
manner  than  by  a  written  instrument,  under  seal,  there,  the  act 
will  be  so  construed,  if  it  may  be,  as  most  effectually  to  accom- 
plish the  end  required  by  the  principal ;  ^  for,  where  the  act  may 
take  effect,  if  construed  one  way,  and  will  be  defeated,  if  con- 
strued another  way,  Ut  res  magis  valeat,  quam  pereaty  it  will,  to 
accomplish  the  intention  of  the  parties,  be  construed  so  as  to 
give  it  validity.^  Thus,  if  a  power  of  attorney  should  authorize 
an  agent  to  make  a  surrender  of  a  copyhold,  or  to  make  livery 
of  seisin  ;  and  the  agent  should,  in  making  the  surrender  or  liv^ 
ery,  say,  I,  A.  B.,  as  attorney  of  C.  D.,  or  by  virtue  of  a  letter  of 


ner  seem  to  be  absolutely  Toid,  and  not  good,  even  by  estoppel,  against  the  a^ 
tomey ;  because  tbey  pretend  to  be  made,  not  in  his  own  name  absolutely,  bat 
m  the  name  of  another,  by  yirtue  of  an  authority,  which  is  not  pursned.  Se« 
also  Clarke  v.  Courtney,  5  Peters,  349,  850. 

1  Hunt  V.  Rottsmaniere's  Adm'r,  2  Mason,  R.  244 ;  S.  C.  8  Mason,  R.  M4 ; 
8.  C.  8  Wheat  R.  174,  202,  208  ;  S.  C.  1  Peters,  R.  1 ;  Post,  §  164. 

2  See  1  Stair,  Inst,  by  Brodie,  B.  1,  tit  12,  §  16 ;  Clarke  v.  Courtney,  5  Petei% 
R.  819,  349,  850.     See  Fox  v.  Frith,  10  Mees.  &  Wels.  136. 

8  Deming  v.  Bullitt,  1  Blackf.  Ind.  R.  241 ;  Hall  v.  Bainbridge,  1  Mann,  h 
Grang.  R.  42 ;  Post,  §  450. 

4  [See  Ish  v.  Crane,  8  Ohio  St  R.  535.] 

*  Paley  on  Agency,  by  Lloyd,  181 ;  Parker  v.  Kett,  1  Salk.  95 ;  S.  C.  IS  Mod 
R.  467 ;  Anderson  v.  Highland  Turnpike  Ca  16  John.  R  86. 
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attorney  from  C.  D.,  do  enrrender,  &c.,  or  do  deliver  to  yoQ  seisin 
of  such  lands  (naming  them) ;  such  an  act  will  be  held  valid  and 
binding  upon  the  principal,  as  his  own  act ;  because  (it  is  said) 
such  acts  are  only  ministerial  or  transitory  acts  in  pais,  the  first 
to  be  done  by  holding  the  court-rod,  and  the  last  by  delivering  a 
turf  or  twig ;  and  when  the  agent  does  them  as  an  attorney,  or 
by  virtue  of  a  letter  of  attorney  from  the  principal,  the  law  pro- 
nounces them  to  be  done  by  the  principal  himself,  and  carries 
the  possession  accordingly.^  So,  the  delivery  of  a  deed  by  an 
agent  for  the  principal,  after  its  due  execution,  as  the  deed  of 
the  principal,  is  governed  by  tiie  same  rule ;  for  the  delivery 
is  an  act  in  pais?  The  better  reason  in  all  such  cases  seems  ^ 
to  be,  that  ad  the  agent,  doing  the  act,  intends  it  to  be  done  as 
the  act  of  his  principal,  his  act  shall  be  construed  accordingly, 
and  not  as  his  own  personal  act,  upon  the  maxim  already 
stated. 

§  153.  And  even  in  the  case  of  deeds,  if  the  name  of  the  prin- 
cipal be  properly  stated  therein,  as  the  grantor,  and  the  seal  and 
signature  of  the  principal  are  affixed  thereto,  the  form  of  the 
words  used  in  the  execution  and  subscription  of  the  deed  by  the 
agent  will  not  be  material.  The  true  and  best  mode  in  such 
cases  undoubtedly  is,  to  sign  the  name  of  the  principal  (<^  A.  B.") 
and  to  add,  *^by  bis  attorney,  C.  D."  But  it  will  be  sufficient,  if 
the  signature  in  such  case  be,  '<  For  A.  B."  (the  principal)  ^'  C. 
D."  (the  agent) ;  for,  under  such  circumstances,  the  order  of  the 
words  is  not  material,^  as  the  deed  purports  on  its  face  to  be  the 
deed  of  the  principal ;  and  the  intention  is  to  execute  it  in  his 
name,  and  as  his  deed.^     Indeed,  in  all  cases,  where  the  instru- 


1  Bao.  Abridg.  Zeofec  for  Yeart^  1,  §  10,  (4  Bao.  Abridg.  by  Gwillim,  140 ; 
Com.  Dig.  AUornty^  C.  14 ;  Coombe's  case,  9  Co.  R.  77 ;  Parker  v.  Eett,  1  Salk. 
U\  S.  C.  12  Mod.  B.  467 ;  Clarke  v.  Courtney,  6  Peters,  R.  319,  850,  851. 

8  Ibid. 

8  Hussey  v.  Scott,  7  Cush.  216 ;  Hunter  v.  Miller,  6  B.  Monroe,  612 ;  Wilbum 
9.  Larkin,  8  Blackfl  55 ;  Martin  v.  Almond,  25  Missouri,  818 ;  Doming  v.  Bullitt, 
1  Black£  242. 

4  Wilks  V.  Back,  2  East,  R.  142 ;  Abbott  on  Shipp.  Part  HI.  ch.  1,  §  2,  note  (c). 
In  thb  case,  the  deed  purported  to  be  the  deed  of  M.  W.  &  J.  B.,  and  it  was  ex- 
ecuted, having  two  seals :  thus,  »*M.  W."  (L.  S.)  "  for  J.  B.  M.  W.  (L.  S.)  ; " 
and  it  was  held  to  be  the  deed  of  J.  B.  Mr.  Justice  Grose  said :  "  Whether  the 
attorney  put  his  name  first  or  last,  cannot  afiect  the  validity  of  the  act  done. 
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ment  purports  on  its  face  to  be  intended  to  be  the  deed  of  the 
principal,  and  the  mode  of  execution  of  it  by  the  agent^  however 
irregular  and  informal,  is  not  repugnant  to  that  purport,  it  would 
probably  be  construed  to  be  the  deed  of  the  principal,  especially 
where  the  In  testimonium  clause  is,  that  the  principal  has  thereto 
afi^ed  his  seal.^ 

§  154.  But  although  the  rule  is  thus  strict  in  relation  to  the 
mode  of  executing  sealed  instruments,  where,  from  the  objects  of 
the  instruments,  as  well  as  the  due  technical  and  legal  operation 
of  the  same,  it  is  essential,  that  they  should  be  in  the  name  of 
the  principal,  and  under  his  seal ;  yet  a  more  liberal  exposition  is 
'  allowed  in  cases  of  unsolemn  instruments,  and  especially  of  com- 
mercial and  maritime  contracts,  which  are  usuaUy  driawn  up  in  a 
loose  and  inartificial  manner.^  In  such  cases,  in  furtherance  of 
the  public  policy  of  encouraging  trade,  if  it  can,  upon  the  whole 
instrument,  be  collected,  that  the  true  object  and  intent  of  it 

ft 

Mr.  JiMtice  Lawrence  said :  '*  Here  the  bond  was  executed  by  W.  for,  and  in 
the  name  of  his  principal,  and  this  is  distinctly  shown  by  the  manner  of  making 
the  signature.  Not  that  even  this  was  necessary  to  be  shown ;  for  if  W.  had 
sealed  and  delivered  it  in  the  name  of  B.,  that  would  ha  Vis  been  enough  without 
stating  that  he  had  so  done.  There  is  no  particular  form  of  words  required  to 
be  used,  provided  the  act  be  done  in  the  name  of  the  principal"  Mr.  Justice 
Le  Blanc  said :  <*  I  cannot  see  what  difference  it  can  make  as  to  the  order  in 
which  the  names  stand.  But  if,  in  this  case,  W.,  instead  of  putting  the  name  of 
his  principal  (B.)  had  made  the  execution  in  his  own  name  only,  as  *  W.  (L.  S.),' 
the  case  might  have  been  different"  Query,  what  would  have  been  the  effect, 
if  the  In  testimonium  clause  had  been,  **  In  testimony  whereof  the  said  J.  B. 
(the  principal),  hath  hereunto  set  his  seal ;  and  the  signature  had  been  *  W. 
(L.  S.)  '"  ?  The  whole  subject  has  been  discussed  with  a  good  deal  of  learning 
by  Mr.  Professor  Hoffman,  in  an 'article  in  No.  5,  of  the  American  Jurist,  p. 
71-81 ;  Mears  v.  Morrison,  1  Breese,  Illinois  R.  1 72 ;  Deming  v.  Bullitt,  1  Black. 
R.  241,  242.  It  is  to  be  remarked,  that  this  doctrine,  as  to  the  manner  of  the 
execution  of  a  sealed  instrument  in  order  to  bind  the  principal,  is  to  be  applied 
to  the  mere  liability  of  the  principal  at  law  on  the  instrument ;  for  there  are 
many  cases,  where,  in  equity,  the  principal  might  be  bound  to  fulfil  the  contract, 
notwithstanding  he  was  not  bound  by  it  at  law.  Van  Reimsdyk  v.  Kane,  1  Grallis. 
R.630;  S.  C.  9  Cranch,  153;  Devinney  v.  Reynolds,  1  Watts  k  Serg.  828; 
McNaughten  v.  Partridge,  11  Ohio  R.  282;  Ante,  §  148;  Post,  §  162. 

1  Ibid,  and  supra,  note ;  Post,  §  150.  See  also  Anon.,  Moore,  R.  70,  pi.  191 ; 
Devinney  v,  Reynolds,  1  Watts  &  Serg.  828 ;  Stanton  v.  Camp,  4  Barbour,  Sup. 
Ct.  R.  274. 

2N.  £.  Mar.  Insnr.  Ca  v,  De  Wolf,  8  Pick.  56;  Ante,  §  147,  note;  Bell  v. 
Bruen,  1  Howard,  Sup.  Ct  R.  169;  S.  C.  17  Peters,  R.  161. 
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are  to  bind  the  principal  and  not  to  bind  the  agent,  courts 
of  justice  will  adopt  that  construction  of  it,  however  infor- 
mally it  may  be  expressed.^  ^Thus,  where  an  agent  duly  au- 
thorized, made  a  promissory  note  thus :  ^<  I  promise  to  pay  J. 
8.  or  order,  &c.,"  and  signed  the  note,  "  Pro  C,  D.  A.  B. ; "  it  was 
held  to  be  the  note  of  the  principal,  and  not  of  the  agent,  al- 
though the  words  were,  ^^  I  promise."  ^  So,  where  A  and  B 
wrote  a  note  in  these  words,  ^^We  jointly  and  severally  promise," 
and  signed  it  A  and  B  for  C,  it  was  held  to  be  the  note  of  C, 
and  not  of  A  and  B  the  agents.^  So,  where  tiie  note  was,  '<  I . 
promise,"  &c,  and  it  was  signed  by  the  agent,  ^<  For  the  Provi- 
dence Hat  Manufacturing  Company,"  A.  B.  (the  agent)  ;  it  was 
held  to  be  a  note  of  the  company,  and  not  of  the  agent.^  So  a 
proAiissory  note  of  a  like  tenor,  signed  by  the  agent  in  this  man- 
ner, "  A.  B.,  agent  for  C.  D.,"  has  been  held  to  be  the  note  of  the 
principal,  and  not  of  the  agent.^  So,  where  a  promissory  note 
was  in  these  words :  ^'  I,  the  subscriber,  treasurer  of  the  Dorches- 
ter Turnpike  Corporation,  for  value  received  promise,  &c. ;" 
and  it  was  signed  **  A.  B.,  Treasurer  of  the  Dorchester  Turnpike 
Corporation ; "  it  was  held  to  be  the  note  of  the  corporation,  and 
not  of  the  treasurer.^  So,  where  a  note  purported  to  be  a  promise 
by  "  The  President  and  Directors "  of  a  particular  corporation, 
and  was  signed  «*  A.  B.,  President,"  [or  J.  W.,  Cashier,^]  it  was 
held  to  be  the  note,  not  of  A.  B.,  but  of  the  corporation.®    But 

^  Ibid.;  Pentz  v.  Stanton,  10  Wend.  R.  271 ;  Mechanics'  Bank  of  Alexandria 
V.  Bank  of  Columbia,  5  Wheat.  R.  826;  Post,  269,  270,  275,  276,  895-400; 
Townscnd  v.  Hubbard,  4  Hill,  N.  T.  Rep.  851 ;  Alexander  v.  Bank  of  Rutland, 
U  Venn.  227. 

*  Long  V,  Cobum,  11  Mass.  R.  97. 

8  Rice  V.  Gove,  22  Pick.  R.  158 ;  Post,  §§  275,  276,  895. 

4  Emerson  v.  Prov.  Hat.  Manuf.  Co.  12  Mass.  R.  287. 

5Balloa  V.  Talbot,  16  Mass.  R.  461;  Despatch  Line  of  Packets  v.  Bellamy 
Manaf.  Co.  12  New  Hamp.  R.  229 ;  Roberts  v.  Button,  14  Verm.  195 ;  Robertson 
r.  Pope,  1  Richardson,  501 ;  Campbell  o.  Baker,  2  Watts,  88.  But  see,  contra, 
DeWitt  V.  Walton,  5  Selden,  571. 

8  Mann  v.  Chandler,  9  Mass.  R.  885.  See  Hills  v.  Bannister,  8  Cowen,  R.  81 ; 
Post,  I  276 ;  Barker  v.  Mechan.  Fire  Ins.  Ca  8  Wend.  B.  94 ;  Mott  v.  Hicks, 
1  Cowen,  R.  518;  Brockway  v.  Allen,  17  Wend.  R.  40. 

7  Farmers'  Bank  v.  Troy  City  Bank,  1  Douglass,  107. 

8  Mott  V.  Hicks,  1  Cowen,  R.  518.  See  also  Bowen  v.  Morris,  2  Taunt.  874; 
Sbdton  V.  Darling,  2  Conn.  R.  485 ;  Brockway  v.  Allen,  1 7  Wend.  R.  40 ;  Post, 
S  278  and  note,  §  279. 

15* 
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if  the  note  had  been,  <<  I,  A.  B.,  President  of  the  Corporation 
(naming  it)  promise  to  pay,  &c.,"  it  would  (it  seems)  have  been 
deemed  to  be  the  personal  note  o&A.  B.,  and  not  of  the  corpora- 
tion.^ [And  where  the  note  read  ^<  I  promise  to  pay," &c.,  signed 
"  C.  N.,  Pres't  of  the  Dorchester  Avenue  Railroad,"  it  was  held  to 
bind  C.  N.  personaUy,  although  given  by  authority  for  the  benefit 
of  the  company.^]  So,  where  the  agent  of  a  corporation  drew  a 
bill  of  exchange  upon  the  president  of  the  corporartion,  styling 
him  such,  and  the  latter  accepted  the  bill,  it  was  held,  that  he 
•was  not  personally  liable,  if  he  had  authority  to  accept  the  bill ; 
but  the  corporation  was  alone  liable.^     So,  where  the  agents  of 


'  Barker  v,  Mechan.  Fire  Ins.  Go.  3  Wend.  R.  94.  But  see  Brockway  v.  Alien, 
17  Wend.  R.  40;  Uilb  v.  Bannister,  8  Cowen,  R.  31;  Post,  §  276;  Mann  v. 
Chandler,  9  Mass.  R.  335.  It  is  not  easy  to  reconcile  all  the  cases  in  the  books 
on  this  subject ;  although  I  cannot  but  think,  that  the  true  principle  to  be  deduced 
from  them  is  that  stated  in  the  text.  See  Paley  on  Agency,  by  Lloyd,  p.  878-385, 
and  Bayley  on  Bills,  (2d  Amer.  edit  from  5th  London  edit)  by  Phillips  &  Sewalli 
oh.  2,  §  7,  p.  68-76,  (edit  1836,)  and  notes,  ibid;  Bowen  v.  Morris,  2  Taunt. 
874  ;  Kennedy  9.  Gouveia,  3  Dowl.  &  Ryl.  508 ;  Dubois  v.  Del.  &  Hudson  Canal 
Co.  4  Wend.  R.  285.  In  Pentz  v.  Stanton,  10  Wend.  R.  271,  where  an  agent 
drew  a  bill  for  a  purchase  of  goods,  on  account  of  his  principal,  and  signed  the 
bill  A.  B.,  agent,  not  stating  the  name  of  his  principal,  it  was  held  that  he,  and 
not  his  principal,  was  personally  bound  by  the  bill,  as  drawer.  But  the  principal 
was  held  liable  for  the  goods,  on  a  count  for  goods  sold  and  delivered,  as  the  form 
of  the  bill  showed  that  exclusive  credit  was  not  given  to  the  agent  There  is  a 
curious  case  cited  in  the  Digest,  Lib.  14,  tit  3, 1.  20,  where  the  question,  whether 
an  agent,  who  wrote  a  letter  to  a  creditor,  stating  himself  to  be  agent  of  his  prin- 
cipal, was  personally  liable  on  the  contract  stated  in  the  letter ;  and  it  was  held 
that  he  was  not,  as  he  wrote  confessedly  as  an  agent  Pothier,  Pand.  Lib.  14,  tit 
8,  n.  2;  1  Domat,  B.  1,  tit  16,  §*8,  art  8.  In  Dubois  v.  Del.  &  Hudson  Canal 
Co.  4  Wend.  R.  285,  an  agent  signed  and  sealed  a  contract,  **  M.  W.,  agent  for 
the  Del.  &  Hudson  Canal  Co. ; "  and  it  was  held,  that  he  was  not  personally  liable 
thereon,  as  he  was  authorized  to  make  the  contract,  although  it  was  not  under  the 
seal  of  the  corporation.  S.  P.  Randall  v.  Van  Vechten,  9  Johns.  R.  60.  But  see 
Hopkins  v.  Mehafiey,  11  Sei^.  &  Rawle,  129 ;  Kean  v.  Davis,  Spencer,  R.  426. 
See  post,  §  274-278. 

2  Haverhill  Mut  Fire  Ins.  Ca  v.  Newhall,  1  Allen,  (Mass.)  130. 

3  Lazarus  t;.  Shearer,  2  Alabama  R.  718,  N.  S.  See  also  Robertson  v.  Pope, 
1  Rich.  501 ;  Wyman  v.  Gray,  7  Harris  &  Johns.  409 ;  Lyman  v.  Sherwood,  20 
Verm.  42.  [A  charter-party  expressed  to  be  "  between  P.,  of  the  good  ship  C, 
and  W.,  agent  for  E.  W.  &  Son,"  to  whom  the  ship  was  to  be  addressed,  and 
signed  by  W.  without  any  restriction,  binds  W.  personally.  Parker  v.  Winslow, 
7  £1.  &  Bl.  944.] 
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a  corporation,  being  duly  aathorized,  made  a  written  contract  as 
follows :  ^^  We  hereby  agree  to  sell,"  &c.,  and  signed  it  as  agents 
of  the  corporation,  it  was  heVl,  that  they  were  not  personally 
bound  tiiereby;  but  the  corporation  was.^  Bo,  where  A,  an 
agent  duly  authorized,  wrote  on  a  note,  <'  by  authority  from  B,  I 
hereby  guaranty  the  payment  of  this  note,"  and  signed  in  bis 
own  name,  A ;  it  was  held  to  be  the  guaranty  of  the  principal, 
and  not  of  the  agent^  So  where  A,  an  agent,  entered  into  and 
signed  an  agreement  '^*as  agent  for  and  on  behalf  of  B,"  and  B 
shortly  afterwards  wrote  on  it  the  words,  "  I  hereby  sanction  this 
agreement,  and  approve  of  A's  having  signed  it  on  my  behalf;" 
it  was  held  to  be  the  agreement  of  B,  and  that  A  was  not  per- 
sonally responsible  thereon.^  So,  where  on  a  sale  of  real  property 
by  a  corporation,  a  memorandum  of  the  sale  was  signed  by  the 
parties,  on  which  it  was  stated,  that  the  sale  was  made  to  A.  B., 
the  purchaser,  and  that  he  and  C.  D.,  ^^  mayor  of  the  corporation, 
on  behalf  of  himself  and  the  rest  of  the  burgesses  and  common- 
alty of  the  borough  of  Caermarthen,  do  mutually  agree  to  per- 
form and  fulfil,  on  each  of  their  parts  respectively,  the  conditions 
of  sale,"  and  then  came  the  signature  of  the  purchaser,  and  of 
"  C.  D.,  mayor ; "  it  was  held,  that  the  agreement  was  that  of  the 
corporation,  and  not  that  of  the  mayor  personally ;  and  that,  con- 
sequently, the  mayor  could  not  sue  thereon.^  So,  where  in 
articles  of  agreement  the  covenants  were  in  the  name  of  a  cor- 
poration without  mention  of  any  agent,  but  the  instrument  was 
signed  by  the  president  of  the  corporation  by  his  private  name  on 
behalf  of  the  corporation,  and  sealed  with  his  private  seal,  it  was 
held,  that  he  was  not  personally  liable  thereon.^  On  the  other 
hand,  unless  some  agency  is  apparent  on  the  face  of  the  instru- 
ment, it  has  been  not  unfrequently  held,  that  the  principal  is  not 
bound,  although  the  agent  had  full  authority  to  make  the  con- 


i  Matoj  v.  Beekman  Iron  Company,  9  Paige,  R.  188;  Evans  v.  Wells,  22 
Wend.  R.  325. 

*  N.  £.  Mar.  Ins.  Ca  v.  De  Wolf,  8  Pick.  56.  See  Passmore  9.  Mott,  2  Binn. 
B.  201 ;  Post,  §§  160  a,  161,  269,  270,  :i75,  276,  395-400. 

3  Spittle  p.  Lavender,  2  Brod.  &  Bing.  B.  452. 

<  Bowen  v.  Morris,  2  Taunt.  874,  387.  See  Kennedy  v.  Gouveia,  3  Dow.  & 
RyL  503;  Hopkins  v.  Mehaffey,  11  Serg.  &  Rawle,  129;  Meyer  t;.  Barker,  6 
Binn.  228,  231.     See  Woodes  v.  Dennett,  9  N.  Uamp.  R.  55 ;  Post,  §§  275,  276. 

3  Hopkins  p.  Mehaffey,  11  Serg.  &  Rawle,  129  ;  Post,  §  273,  note. 
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tract^  Thus,  where  a  wife  had  ftill  aathority  to  sign  notes  for 
her  husband,  and  she  made  a  note  in  her  own  name,  not  referring 
to  her  husband,  either  in  the  body  of  the  note,  or  in  the  signature^ 
it  was  held,  that  the  husband  was  not  bound.^  [So  where  a  bill, 
of  exchange  is  drawn  by  an  agent  in  his  own  name,  it  does  not 
render  his  principal  liable  thereon,  although  drawn  for  his  benefit, 
and  containing  a  direction  to  the  drawee  to  charge  the  amount 
to  the  account  of  the  principal.*]     So,  where  A,  B,  and  C  made 


1  Ante,  §  147,  note. 

s  Minard  v.  Reed,  7  Wend.  R.  6S.  [But  the  contrary  has  recently  been  held 
in  England.    Lindus  v.  Bradwell,  5  Com.  B.  Rep.  588.] 

8  Bank  of  North  America  v.  Hoc^er,  5  Grajr,  567.  Dewey,  J.,  there  said  3 
•«  The  consideration  of  the  questions  arising  in  the  case  of  Eastern  Railroad  o. 
Benedict,  5  Gray,  561,  has  led  to  a  full  examination  of  the  ac^udicated  cases  upon 
the  question  of  the  right  of  the  principal,  or  real  party  in  interest,  to  sue  in  his 
own  name  on  a  written  promise  made  to  his  agent ;  and,  as  connected  therewith, 
the  liability  of  the  principal  to  be  sued  and  chai^d  in  damages  for  the  breach  of 
a  contract  made  by  his  agent 

**  To  a  certain  extent,  we  have  found  the  law  to  authorixe  the  introduction  of 
oral  evidence  as  to  the  parties  in  interest,  and  for  the  purpose  of  showing  from 
whom  the  consideration  moved,  or  for  whose  benefit  the  promise  was  made.  The 
cases  cited,  and  particularly  the  English  cases,  are  very  decisive  in  favor  of  the 
exercise  of  this  right  in  cases  of  ordinary  simple  contracts,  extending  it  perhaps 
s6mewhat  further  than  wo  should  feel  authorized  to  do,  without  modifying  some 
of  the  views  stated  in  Stackpole  v.  Arnold,  11  Mass.  27 ;  unless  those  remarka 
are  to  be  considered  as  made  peculiarly  with  reference  to  bills  of  exchange  or 
negotiable  promissory  notes.  While  the  recent  En{;lish  cases  are  found  to  be 
very  strong  in  favor  of  the  right  to  charge  an  unknown  principal  upon  contracts 
made  by  his  agent,  upon  oral  proof  of  who  is  the  real  party,  yet  there  will  be 
found  to  be  a  leading  distinction  taken  between  cases  of  commercial  paper  in  the 
ibrm  of  bills  of  exchange  and  negotiable  promissory  notes,  and  other  simple  con* 
tracts  ^  holding  that  no  one  but  a  party  to  such  negotiable  paper  can  be  sued  fiir 
the  non-payment  thereof.  Byles  on  Bills,  (5th  edit)  26.  Such  is  the  doctrine  of 
Emly  v.  Lye,  15  East,  7,  where  it  was  held  that  in  the  case  of  a  bill  of  exchange 
drawn  by  one  only,  it  was  not  competent  to  charge  others  as  parties  in  interest, 
but  that  the  liability  was  confined  to  the  party  who  signed  the  instrument  In 
Beckham  v.  Drake,  9  M.  &  W.  92,  where  upon  a  written  contract  it  was  hekl  thai 
the  real  party  in  interest  might  be  shown  by  oral  evidence,  the  court  distinctly  ex- 
cept negotiable  instruments  from  the  application  of  the  rule.  Lord  Abinger  saying: 
'  Cases  of  bills  of  exchange  are  quite  different  in  principle.'  '  By  the  law  mer^ 
chant,  a  chose  in  action  is  passed  by  indorsement,  and  each  party  who  receives 
the  bill  is  making  a  contract  with  the  parties  upon  the  face  of  it,  and  with  no  other 
party  whatever.' 

'*  The  American  cases  will,  we  think,  be  found  to  maintsun  the  same  doctrine. 
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a  note  as  follows :  <<  We,  the  subscribers,  jointly  and  severally, 
promise  to  pay  D,  or  order,  for  the  Boston  Glass  Manufactory, 

Pentz  V,  Stanton,  10  Wend.  276,  u  strong  to  this  point  Oar  own  case  of  Stack- 
pole  V.  Arnold,  11  Mass.  27,  was  a  direct  application  of  this  principle.  That  was 
a  suit  upon  a  negotiable  note,  and  the  defendant's  name  was  not  on  the  paper; 
5  Gray,  565.  The  oral  evidence  ofiered  was  however  full  to  the  point,  that  the 
person  who  signed  the  note  was  in  fact  the  agent  of  the  defendant,  and  that  the 
note  was  given  for  the  defendant's  debt.  But  the  court  held  that  no  action  could 
be  maintained  on  the  note  against  the  defendant.  That  case  has  ever  been  re- 
alized, certainly  to  the  extent  of  its  application  to  negotiable  paper,  as  the  law 
of  Massachusetts.  Bedford  Commercial  Ins.  Co.  t;.  Covell,  8  Met.  443;  Taber  v. 
Cannon,  8  Met.  460.  If  sound,  it  meets  the  present  case,  and  discharges  the  pri- 
vate estate  of  Horace  Gray  from  all  liability  on  the  draft. 

^  It  is  ui^d,  for  the  appellants,  that  that  case  must  be  considered  as  overruled 
by  the  late  case  of  Huntington  v.  Knox,  7  Cush.  371 ;  and  especially  that  it  was 
in  conflict  with  the  principles  stated  by  the  court  in  the  opinion  given  in  that 
case.  It  is  true  that  the  court  do  there  recognize  and  apparently  fully  indorse 
tiie  case  of  Higgins  v.  Senior,  8  M.  &  W.  834 ;  and  taking  the  remarks  of  the 
court  without  reference  to  the  case  to  which  they  were  applied,  they  might  seem 
to  be  somewhat  at  variance  with  the  decision  in  Stackpolc  t;.  Arnold.  But  the 
case  of  Huntington  v,  Knox  was  the  case  of  a  simple  contract  in  writing,  in  refer- 
ence to  the  sale  of  goods.  The  agent  of  the  plaintiff,  in  making  a  memorandum 
of  the  contract,  and  giving  a  receipt  for  money  paid  on  account  of  the  same,  had 
used  his  own  name  exclusively ;  but  his  agency  being  fully  proved  by  oral  evi- 
dence, and  the  interest  of  the  plaintiif  shown  as  the  owner  of  the  article  sold,  the 
question  was,  whether  the  principal  could  maintain  an  action  in  his  own  name; 
and  the  court  decided  that  he  could,  citing  the  case  of  Higgins  v.  Senior  as  a 
direct  authority,  as  it  was,  for  the  case  of  Huntington  v.  Knox  ;  for,  lilce  that,  it 
was  an  action  upon  a  contract  not  negotiable.  The  adoption  of  the  language  of 
tiie  court  in  the  case  of  Higgins  9.  Senior,  as  sound  law,  was  certainly  warranted 
for  the  purposes  to  which  it  was  applied ;  but  it  ought  not  to  be  held  as  going 
further,  much  less  as  overruling  Stackpole  v,  Arnold,  without  any  reference  to  it, 
or  suggestion  of  that  kind.  It  seems  to  us  that  the  two  cases  may  well  stand  to- 
gether, applying  the  law,  as  stated  in  each,  to  its  own  peculiar  facts. 

•*  We  then  recur  to  the  contract  in  the  present  case,  and  find  it  to  be  a  nego- 
tiable draft,  drawn  by  Joseph  Barrell,  in  his  own  name,  without  any  indication 
that  he  is  not  the  principal,  and  payable  to  a  third  person,  who  indorsed  it  to  the 
appellants.  There  is  nothing  in  the  margin  or  the  beading  of  the  draft,  that  in- 
dicates any  other  principal  than  Barrell.  There  is  no  single  circumstance  on  the 
face  of  the  paper,  which  in  any  way  connects  Horace  Gray  or  the  Pembroke  Iron 
Works  with  the  draft,  unless  it  be  the  direction  to  the  drawees,  to  *  charge  the 
nme  to  the  account  of  the  Pembroke  Iron  Works.'  It  has  been  argued  that  this 
direction  indicates  that  the  Pembroke  Iron  Works  are  the  real  drawers.  But  no 
such  inference  can  properly  be  drai^n  from  that  circumstance.  Bills  are  often 
drawn  by  parties  on  funds  of  others  distinct  from  the  drawer,  but  with  whom  ar- 
rangements have  been  made  to  discharge  such  drafts."] 
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the  sum  of ^^  and  Bigned  the  note  in  their  own  names,  with- 
out saying  *^  as  agents,"  it  was  held,  that  they  were  personally 
bound,  and  not  the  corporation.^  So  where  A,  (an  agent,)  made 
a  promise  in  the  following  terms :  ^  I  undertake  on  behalf  of 
Messrs.  E.  &  Co.,  to  pay,"  it  was  held  on  the  face  of  the  paper 
to  be  the  promise  of  A  as  agent  of  the  principals,  and  not  as 
himself  a  principal ;  and  that  A  was  not  liable  on  the  promise 
personally,  unless  it  was  proved  that  he  had  no  authority  to 
make  the  contract,  or  that  he  exceeded  the  authority.^ 

[§  154  a.  So,  where  a  written  contract,  for  the  building  of  a 
church  edifice  was  entered  into  by  the  defendants  as  the  ''  com- 
mittee "  of  a  religious  society,  and  was  subscribed  by  them  as 
such,  the  intent  being  clearly  to  bind  the  corporation  as  princi* 
pal  and  not  the  defendants  as  agents,  and  the  name  of  the  prin- 
cipal and  the  fact  of  the  agency,  as  well  as  the  want  of  individ- 
ual interest  by  the  defendants  in  the  subject-matter  of  the  con- 
tract, all  appeared  on  the  face  of  the  contract ;  it  was  held,  that 
these  facts  might  be  pleaded  in  bar  of  an  action  upon  such  con- 
tract  against  the  members  of  the  committee  individually.^ 

§  155.  The  same  principles  of  construction  will  apply  to  cases 
where  bills  are  drawn,  or  accepted,  or  indorsed  by  agents.  I^ 
from  the  nature  and  terms  of  the  instrument,  it  clearly  appears 
qot  only  that  the  party  is  an  agent,  but  that  he  means  to  bind 
his  principal,  and  to  act  for  him,  and  not  to  draw,  accept,  or 
indorse  the  bill  on  his  own  account,  that  construction  will  be 
adopted,  however  inartificial  may  be  the  language,  in  further- 
ance of  the  actual  intention  of  the  instrument.  But,  if  the 
terms  of  the  instrument  are  not  thus  explicit,  although  it  may 
appear  that  the  party  is  an  agent,  he  will  be  deemed  to  have 
contracted  in  his  personal  capacity.^     And  there  is  no  differ* 


i  Bradlee  v.  The  Boston  Glass  Mannfactorjr,  16  Pick.  347.  This  case  seems 
distinguishable  from  that  of  Rice  v.  Gove,  22  Pick.  R.  168,  principally  in  tb» 
circumstance,  that  the  signatures  of  A,  B,  C,  did  not  purport  to  be  as  agents. 
See  also  Savage  v.  Bix,  9  N.  Hamp.  R.  268 ;  Trask  v.  Roberts,  1  B.  Monroe,  201, 
as  to  the  effect  of  the  words  jointly  and  severally.  Post,  §§  275,  276 ;  Ante,  147, 
and  note. 

2  Downman  v.  Jones,  7  Queen's  Bench,  108. 

<  SUnton  V.  Camp,  4  Barbour,  Sup.  Ct  R  (N.  T.)  274. 

4  Paley  on  Agency,  by  Lloyd,  ch.  6,  §  1,  p.  878-402;  Stackpole  v.  Arnold, 
11  Mass.  R.  27,  29;  Bedford  Ckwi.  Ins.  Co.  v.  Covel,  8  Met.  442;  Leadbitter  v. 
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eDce  on  this  pointy  whether  the  instrument  be  a  deed  or  an  un- 
sealed contract.^  Thus,  if  an  agent  should  execute  a  deed  in 
hiaown  name,  and  should  thereby,  *^for  and  on  behalf"  of  his 
principal,  covenant,  &c.;  he  would  be  personally  bound  thereby, 
and  not  his  principal.^  So,  if  an  unsealed  instrument  should 
purport  to  be  a  memorandum  of  agreement  between  A.  B.  on 
behalf  of  C.  D.,  of  the  one  part,  and  E.  F,  of  the  other  part,  to 
execute  a  lease  of  certain  premises  of  the  principal,  it  would  be 
held  to  be  the  contract  of  the  agent,  and  binding  on  him  person- 
dly.^  A  fortiorif  an  agent  will  be  held  to  be  personaUy  bound, 
if  the  name  or  character  of  the  principal  should  not  ^ppeeur  on 
Ihe  instrument ;  or,  if  it  should  appear  that  no  other  person  than 
himself  could  be  legally  bound  by  it,  although  he  should  sign  his 
name  thereto  as  agent,  or  as  acting  in  an  official  capacity.^ 

§  156.  We  shaU  have  occasion,  hereafter,  to  consider  ^me- 
what  more  at  large  the  cases,  in  which  an  agent  incurs  a  per- 

Farrow,  S  M.  &  Sehr.  945 ;  Kennedy  v.  GouTeia,  8  Dowl.  &  Rjl.  608 ;  Stevens 
V.  Hill,  5  Esp.  R.  247 ;  2  Kent,  Comm.  Lect  41,  pp.  680,  681,  (4th  edit)  ;  Tip- 
pets v.  Walker,  4  Mass.  R.  595;  White  9.  Skinner,  18  John.  R.  807;  Ante,  § 
154 ;  Post,  §§  269,  275,  276  ;  Dusenbury  v,  Ellis,  8  Johns.  Cas.  70 ;  Hastings  u, 
Lovering,  2  Pick.  R.  214,  221 ;  Mills  r.  Hunt,  20  Wend.  R.  481 ;  Newhall  v.  Dun- 
lap,  2  Shepley,  R.  280 ;  Higgtns  v.  Senior,  8  Mees.  &  Wels.  884,  844 ;  Aikin 
V.  Bedford,  17  Martin,  R.  502;  Pentz  v.  Stanton,  10  Wend.  R.  271 ;  Eaton  v. 
Bell,  6  Bam.  &  Aid.  34.  A  similar  doctrine  aeoms  to  pervade  the  Scottish  law, 
and  in  its  application  to  particular  cases,  has  given  rise  to  no  small  diversity  of 
opinion.  I^e  Thompson  on  Bills  of  Exchange,  pp.  218,  219,  (2d  edit)  1886; 
Post,  §  275  a. 

1  Bnrrell  v,  Jones,  8  Bam.  &  Aid.  47 ;  Iveson  v,  Conington,  1  B.  &  Cressw. 
160;  Post,  §§  269,  278-276,  290;  Ante,  §  154 ;  Pentz  9.  Stanton,  10  Wend.  R. 
870,  271. 

8  Appleton  V.  Binks,  5  East,  R.  148;  Cayhill  v.  Fitzgerald,  1  Wilson,  28,  58; 
Ctm  V.  Ruddle,  2  Vera.  280 ;  Norton  v.  Herroa,  Ryan  &  Mood.  R.  229  ;  S.  C. 
1  Car.  &  Payne,  648 ;  Tanner  v.  Christian,  4  £11.  &  Bl.  591,  29  Eng.  Law  &  Eq. 
B.  103 ;  Kennedy  r.  Qoaveia,  8  DowL  &  RyL  508  ;  Duvall  v.  Craig,  2  Wheat.  R. 
45;  8  Chitty  on  Comm.  &  Manufl  211,  212 ;  2  Kent,  Cbmm.  Lect.  41,  pp.  861, 
862,  (4th  edit)  ;  Post,  |  269. 

8  Nanon  V.  Herron,  1  Car.  &  Payne,  648 ;  S.  C.  1  Ryan  &  Mood.  R.  229 ; 
Tanner  «.  Chrietian,  4  £11  &  Bl  591,  29  Eng.  Law  &  Eq.  108 ;  Cooke  v.  Wilson, 
88  Id.  861 ;  1  J.  Scott,  N.  a  158 ;  Hopkins  v.  Mehaffey,  11  Seig.  &  R.  129 ;  Post, 
H  269,  270,  274,  note. 

<  Norton  su  Herrou,  1  Car.  k  Payne,  648 ;  Paloy  on  Agency,  by  Lloyd,  886- 
888 ;  Bayley  on  Bills,  by  PhilKps  &  Sewall,  from  dth  London  edit,  ch.  2,  §  7,  pp. 
72,  78,  and  notes ;  Pentz  v.  SUnton,  10  Wend.  R.  271 ;  Post,  §§  280-287. 
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Bonal  liability,  on  contracts  made  bjr  hiroself;!  and  therefore 
shall  content  ourBeWes,  in  this  place,  with  a  few  other  illustra- 
tions, founded  dpon  written  instniments,  to  justify  the  foregoing 
statements.  Thus,  if  a  liroker  should  sell  goods,  and  draw  upon 
the  buyer  for  the  amount,  in  bis  own  name,  in  favor  of  his  prin- 
cipal, if  the  bill  should  be  dishonored,  he  wonld  be  personally 
liable,  unless  some  special  words  were  used  in  the  bill  to  prevent 
it ;  and  this  liability  would  not  only  extend  to  third  persons,  but 
even  to  his  principal,  although  he  was  known  to  be  a  mere 
agent-  For,  in  such  a  case,  the  bill  imports,  on  its  face,  a  per- 
sonal lialjility,  as  drawer,  in  favor  of  all  persons,  who  are,  or 
become  parties  to  the  bill ;  and  there  ie  nothing  in  the  character 
of  an  agent,  which  excludes  such  personal  liability,  if  he  chooses 
voluntarily  to  incur  it  in  favor  of  his  principal,  as  well  as  in  favor 
of  tbh-d  persons.'  So,  if  a  known  agent  should  draw  a  bill  on  a 
third,  person,  in  favor  of  the  payee,  and  direct  the  drawee  to 
place  the  amount  to  the  debit  of  his  principal,  he  would  be  per- 
sonally liable  on  the  bill  to  the  payee,  unless  he  use  other  words 
to  exclude  it^ 

§  157.  Precisely  the  same  personal  liability  will  attach  to  an 
agent,  who,  in  his  own  name,  signs  a  note  as  maker,  or  a  bill  as 
drawer,  or  accepts  a  bill,  or  indorses  a  bill  or  note  generally;  for, 
in  such  a  case,  although  he  is  a  known  agent,  the  making,  or 
accepting,  or  indorsing  of  the  instrument,  is  treated  as  an  admis- 
sion that  it  is  his  personal  act,  not  only  in  respect  to  third  per- 
sons, but  also  in  respect  to  bis  principaL'     [In  a  recent  case 

■  Pott,  3G0,  370,  2T3-!rG ;  Ante,  J$  IS4,  155. 
■      >  Bajriey  on  Billt,  (Bth  edit.)  ch.  2,  §  7,  p.  68 ;  Post,  §  369 ;  Le  Fevra  «.  Uoyi, 
5  Taunt  749 ;  Mayhew  D.  Prince,  11  Has»!  R  04;  Stackpole  d.  Amokl,  11  Has. 
R.  27,  29 ;  Thompson  on  Billi  of  Exchange,  pp.  218,  327,  238,  (8d  «djt.  18M) ; 
Post,  §  269.     But  Me  Sharp  v.  Emmett,  6  Whart  3BS. 

a  Leadbitler  e.  Farrow,  6  M.  &  Selw.  S4fi ;  Bayhj  on  Billi,  (0th  edit.)  eh.  t, 
§  7,  D.  46 ;  Eaton  n.  BeU,  0  Bam.  &  Ah3.  84 ;  Pott  $  369. 

4Stackpolei>.  Arnold,  11  Haga.B.S7, 39;  Gonpfc.  Haidan,  7  Taant  R.  IM; 
Leadbilter  d.  Farrow,  5  M.  &  Sdw.  315  ;  Miibor  v.  Masalaa,  3  W.  BL  lOTSj  L« 
FciTO  II.  Llo)'d,  5  Taunt.  R-  749  ;  HuubiK'k  e.  Mollman,  2  Duer,  360;  8M*«iif  ». 
Hi1l,S  Vap.  li.  247.  But  weKMnanDUwortb,  5  Price,  R.  A64.  Inre^MOttt 
the  printipal,  tba  dodlUgflBtfHHknRh  require  to  be  qualified ;  for  if,  m 
D  anil  tht^/Z^^^^^^^^^ftaiim  to  create  a  pnsonal  liabiK^, 
t  F.  Moore,  94,  bdcm  tbe  Pnij 
,  7  Taunt  10»,  Uuniiaa 
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before  the  Privy  Ck)nncil,  the  facts  were  that  B,  acting  as  agent 
in  Malta  for  C,  for  the  parpose  of  buying  and  remitting  to  C,  in 
England)  bills  on  England,  on  account  of  money  received  by  B 
in  Malta.  In  the  course  of  such  agency  B  purchased  bills  in 
Malta  and  indorsed  them  to  C  without  any  reservation  in  the 
indorsement.  It  was  held,  that  in  the  absence  of  any  special 
circumstances  showing  that  any  liability  was  intended  by  B,  he 
was  not  liable  to  C  upon  the  dishonor  of  the  bills,  by  the  gen- 
eral principles  of  the  law  merchant.^] 

§  158.  Upon  the  same  ground,  where  A,  the  consignee  and 
agent  of  a  ship,  entered  into  an  agreement  of  charter-party  with 
the  master  of  the  ship ;  and  the  agreement  stated,  that  it  was 
agreed  between  the  master,  of  the  one  part,  and  A,  consignee 
and  agent  of  the  ship  and  cargo,  on  behalf  of  B,  the  principal, 
on  the  other  part;  and  A  signed  the  agreement  in  his  own 
name^  and  not  as  agent;  it  was  held,  that  the  agent,  A,  was 
personally  bound  by  the  instrument ;  for  the  agent  and  master 
only  were  parties  to  it.^  So,  where  an  agent,  by  a  writing, 
acknowledged  himself  to  have  received  goods  for  his  principal, 
and,  by  the  same  writing,  bound  himself  to  pay  for  the  same  at 
a  day  certain,  he  was  held  personally  liable.^ 

§  159.  The  doctrine  has  been  carried  constructively  a  step  far- 
ther ;  for,  it  has  been  held,  that  a  bill,  drawn  by  the  principal 
upon  an  agent,  with  the  description  of  his  office  or  agency  an- 
nexed, and  directed  to  be  placed  to  the  account  of  the  principal, 
will,  if  he  accepts  it  generally,  bind  him-  personally;  and  the 
description  will  be  treated  as  a  mere  designation  of  the  person, 
and  not  as  a  qualification  of  his  personal  liability.^    [So,  where 

mtontioa  to  make  the  agent  liable.  See  Miles  v.  O'Hara,  1  Serg.  &  R.  82 ;  Kid- 
toa,  V.  Dilwortb,  6  Price,  R.  564 ;  Post,  §  269 ;  Sharp  v,  Emmett,  5  Whart.  R. 
98S.  In  this  last  case  it  was  held,  that  if  an  agent  remits  a  bill  in  payment,  for 
goods  aold  on  acconnt  of  his  principal,  and  indorses  the  bill,  he  does  not  thereby 
Hrwft  responsible  thereon  to  his  principal,  if  he  received  no  consideration  for 
gomiteeiDg  the  bill,  and  does  not  expressly  undertake  to  do  so. 
A  Coitrique  o.  Buttigieg,  10  £.  F.  Moore,  P.  C.  94. 

•  KoBBedy  «•  Gooveia,  8  Dow.  &  Ryl.  508;  Paley  on  Agency,  by  Lloyd,  881, 
Mf ;  Moy«r  v.  Barker,  6  Binn.  R.  228,  284.  See  Thompson  on  Bills  of  Ex- 
dbagA,  SIS,  227,  228,  (2d  edit  1886). 

•  I>yor,  &  StO  b ;  Post,  §  269-278. 

«  ThonM  su  Bishop,  2  Str.  R.  955 ;  S.  C.  Cas.  Temp.  Hard.  1 ;  Bayley  on  Bills, 
(Mh  edit)  ch.  2,  §  7,  note  48 ;  Paley  on  Agency,  by  Lloyd,  ch.  6,  §  1,  pp.  878, 
AonroT.  16 
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a  bill  of  exchange,  purporting  to  be  "  for  valae  received  in  ma- 
chinery snpplied  to  the  adventurers  in  Hayter  and  Holne  Moore 
Mines,"  was  directed  to  the  defendant  as  an  individual,  and  he 
wrote  across  the  bill  the  words  "  Accepted  for  the  Ck)rapany,  W. 
C,  Purser,"  he  was  held  personally  liable  as  acceptor,  although 
he  was  not  a  member  of  the  company,  and  had  authority  as 
purser  to  accept  the  bill.*] 


879.  This  case  seems  to  press  the  doctrine  to  the  utmost  limit  of  the  law,  if, 
indeed,  upon  principle,  it  is  sustainable  at  all.  Post,  §  269,  note.  In  Mott  v. 
Hicks,  1  Cowen,  R.  513,  where  the  principal  made  a  note  payable  to  an  agent, 
(in  his,  the  agent's,  own  name,)  or  order,  and  the  payee  indorsed  the  note  **  A.  B., 
agent ; ''  it  was  held,  that  the  indorsee  could  not  recover  personally  against  A.  B. 
on  this  indorsement,  he  well  knowing  all  the  facts,  and  that  the  instrument  was 
merely  to  give  currency  to  the  note.  See  also  Rheinhold  v.  Dertzell,  1  Yeates, 
R  39  ;  Miles  v.  O'Hara,  1  Serg.  &  Rawle,  32 ;  Kidson  v.  Dilworth,  5  Price,  B. 
564,  572,  573.  See  also  Bayley  on  Bilb,  2d  Amer.  from  the  5th  English  edit  by 
Phillips  &  Sewall,  in  notes  to  p.  73,  (edit.  1836.)  See  Thompson  on  Bills,  pp. 
218,  227,  228,  (2d  edit.  1836). 

[}  Mare  v.  Charles,  34  £ng.  Law  &  Eq.  138.  Lord  Campbell  said :  **  I  am 
of  opinion  that  the  defendant  is  personally  liable  as  acceptor  of  these  bills,  and  I 
come  to  this  conclusion  on  .principle  and  authority.  The  bills  are  drawn  on  him 
as  an  individual.  In  the  body  of  them,  to  be  sure,  the  consideration  is  stated  to 
be  for  **  machinery  supplied  the  adventurers  in  Hayter  and  Holne  Moore  Mines.'' 
The  defendant  accepts  the  bills  in  these  words,  **  Accepted  for  the  companies. 
William  Charles,  purser.**  Now,  I  think  that  this  will  bear  the  interpretation 
that  the  defendant  makes  himself  personally  liable  as  acceptor ;  and  we  ought  to 
put  such  a  construction  on  the  words  as  will  not  make  the  acceptance  void,  iK  ret 
tnagis  valeat  quam  pereaL  The  defendant  must  be  supposed  to  have  known  that 
the  bills  would  be  entirely  void  unless  he  made  himself  personally  liable  on  them. 
There  is  nothing  like  a  disclaimer  of  personal  liability,  as  might  have  been  the 
case  if  the  words  ^^perproc.**  had  been  used.  It  seems  to  me  to  make  no  differ* 
ence  that  the  consideration  is  for  goods  supplied  to  the  company.  This  only 
shows  that  the  company  are  the  parties  ultimately  indebted,  and  that  as  between 
the  defendant  and  them  there  was  an  arrangement  that  he  was  to  be  repaid 
what  he  might  have  paid.  In  that  sense  he  accepts  for  the  company.  This  case 
fidls  within  the  principle  of  Thomas  n.  Bishop,  which  may  have  been  doubted  on 
the  other  side  of  the  Atlantic,  but  has  always  been  looked  upon  as  good  law  hare. 
It  is  not  necessary  to  say  whether  we  agree  with  all  the  observations  in  NichoUs 
0.  Diamond.  The  acceptance  was  there'  *^  per  procy"  which  might  have  amounted 
to  a  disclaimer  of  personal  liability,  if  the  defendant  had  not  been  a  member  of 
the  company.  We  need  not  decide  whether,  if  such  words  had  been  used  here, 
the  defendant  would  have  been  liable.**  See  also  Kicholls  v.  Diamond,  9  £xcL 
R  154 ;  24  Eng.  Law  &  Eq.  B.  408 ;  Owen  o.  Van  Uster,  1  £ng.  Law  &  Eq.  B. 
896 ;  10  Com.  B.  Bep.  318.] 
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§  160.  As,  on  the  one  hand,  we  have  seen,  that  agents  cannot, 
ordinarily,  bind  their  principals  by  a  written  contract  under  seal, 
executed  in  the  agent's  own  name,^  and  thus  give  a  title  to  an 
action  against  them ;  so  on  the  other  hand,  the  principal  cannot, 
ordinarily,  avail  himself  of  such  a  contract  under  seal,  and  sue 
the  other  contracting  party  thereon ;  for  it  is  treated  as  a  con- 
tract  merely  between  the  parties  named  in  it,  although  one  is 
known  to  be  acting  in  the  character  of  an  agent.^  But  even  in 
cases  of  contracts  so  made  under  seal  by  an  agent,  there  are 
exceptions  to  the  rule  ;  and  it  does  not  universally  follow,  that, 
although  no  action  lies  by,  or  against,  the  principal  thereon, 
therefore  no  obligations  are  created  thereby  between  the  prin- 
cipal and  the  other  contracting  party ;  for,  in  many  cases,  such  a 
contract  will  be  collaterally  binding  on  the  principal,  and  create 
an  implied  obligation  on  his  part  to  fulfil  its  stipulations,  and 
entitle  him  also  to  corresponding  rights  against  the  other  con- 
tracting party,  although  the  direct  remedy  for  a  breach  of  the 
original  contract  may  be,  or  must  be,  exclusively  sought  by,  or 
against  the  immediate  parties  thereto.^  The  learned  author  of  a 
very  valuable  work  on  Shipping,  speaking,  on  this  subject,  says : 
^  I  apprehend,  the  owners  of  the  ship  may  be  made  responsible, 
either  by  a  special  action  on  the  case,  or  by  a  suit  in  equity  for 
the  faithful  performance  of  the  stipulations  of  a  charter-party, 
made  by  the  master  under  the  circuipstances  before  mentioned;"^ 
that  is,  in  cases,  where  the  owners  have  authc^zed  the  master 
to  enter  in  the  charter-party.  If  this  be  so,  there  can  be  no  rea- 
son, why  the  owners  shoi:dd  not  reciprocally  have  an  action  on 
the  case,  or  a  bill  in  equity,  to  compel  the  charterer  to  fulfil  his 
obligations,  under  the  charter-party.^ 


i  Ante,  f  147-154. 

*  United  States  v.  Parmele,  1  Paine,  Cir.  R.  252 ;  Clarke's  Executors  v.  Wilson, 
8  Wash.  Cir.  R.  560 ;  New  England  Marine  Ins.  Company  v,  De  Wolf,  8  Pick. 
56,  61 ;  Andrews  v,  Estes,  2  Fairf.  R.  267;  Clark  v,  Courtney,  5  Peters,  R.  319, 
349,  350 ;  Ante,  §  147-154. 

>  Post,  §§  161,  162,  note,  §§  278,  422 ;.  Abbott  on  Shipping,  Pt.  2,  ch.  2,  §  5-8, 
(edit  1829)  ;  Id.  Pt  8,  ch.  1,  §  2 ;  Id.  Pt  4,  ch.  1,  §  5,  (6th  edit  by  Mr.  Sergt 
Shee,  1840.) 

4  Abbott  on  Shipping,  Pt  2,  ch.  2,  §  5. 

ft  Post,  S§  422,  460,  note ;  1  Bell,  Comm.  B.  3,  Pt  1,  ch.  4,  §  1,  pp.  506,  507, 
(5th  edit)  ;  Id.  §  2,  pp.  538-547 ;  Dubois  v.  Delaware  &  Hudson  Canal  Com- 
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§  160  a.  In  respect  to  written  contracts,  not  under  seal,  a  far 
more  liberal  doctrine  has  been  established.  It  is  very  clear  from 
the  authorities,  that  it  is  not  indispensable,  in  order  to  bind  the 
principal,  that  such  a  contract  should  be  executed  in  the  name, 
and*as  the  act,  of  the  principal.  It  will  be  sufficient,  if,  upon 
the  whole  instrument,  it  can  be  gathered,  from  the  terms  thereof, 
that  the  party  describes  himself  and  acts  as  agent,  and  intends 
thereby  to  bind  the  principal,  and  not  to  bind  himself.^  Indeed, 
the  doctrine,  maintained  in  the  more  recent  authorities,  is  of  a 
far  more  comprehensive  extent.  It  is,  that  if  the  agent  possesses 
due  authority  to  make  a  written  contract,  not  under  seal,  and  he 
makes  it  in  his  own  name,  whether  he  describes  himself  to  be  an 
agent,  or  not,  or,  whether  the  principal  be  known,  or  unknown, 
he,  the  agent,  will  be  liable  to  be  sued,  and  be  entitled  to  sue 
thereon,  and  his  principal  also  will  be  liable  to  be  sued,^  and  be 
entitled  to  sue  thereon  in  all  cases,^  unless  from  the  attendant 
circumstances,  it  is  clearly  manifested,  that  an  exclusive  credit  is 
given  to  the  agent,  and  it  is  intended  by  both  parties,  that  no 
resort  shall  in  any  event  be  had  by  or  against  the  principal  upon 


pany,  4  Wend.  K  285.  But  see  Schack  i;.  Anthony,  1  M.  &  Selw.  573.  This 
case  seems  at  variance  with  the  doctrine  maintained  in  Abbott  on  Shipping,  and 
the  case  of  Randall  v.  Van  Yecht-en,  19  Johns.  R.  60,  and  that  of  Dubois  v.  Dela- 
ware &  Hudson  Canal  Company,  4  Wend.  R.  285.  It  seems  to  me  difficult  to 
support  the  doctrin^f  the  principal  is  not  a  party  to  the  sealed  instrument,  exe- 
cuted by  the  agent,  and  yet  is  bound  by  its  obligations,  that  an  action  of  assump- 
sit is  not  maintainable  against  him  for  a  breach  of  his  implied  promise  to  perform 
the  obligations  thereof;  and,  e  conoersOf  that  he  may  not  maintain  a  like  suit 
against  the  other  contracting  party  for  any  breach  of  the  implied  obligations  oa 
his  part  The  decision  in  Schack  v,  Anthony,  1  Maule  &  Selw.  573,  is  but  a  dry 
declaration  of  the  rule,  promulgated  by  the  Court  without  any  reasoning  in  its 
support,  and  founded  on  no  antecedent  authorities.  See  also  Mooraom  v.  Kymar, 
2  Maule  &  Selw.  308  ;  Post,  §§  273,  277,  278,  294,  422,  450  and  note.  See  also 
Hall  V.  Bainbridge,  1  Mann.  &  Grang.  42. 

1  Ante,  §  147  ;  Stackpole  v.  Arnold,  11  Mass.  R.  27,  29.  See  also  other  cases, 
where  the  doctrine  is  laid  down  in  this  qualified  manner,  cited  ante,  §  147,  note; 
Rice  V.  £rove,  22  Pick.  R.  158  ;  Daniels  v,  Burnham,  2  Mill.  Louis.  R.  244;  Min* 
ard  V.  Reed,  7  Wend.  R.  68 ;  Pentz  v.  Stanton,  10  Wend.  R.  271 ;  Spencer  v. 
Field,  10  Wend.  R.  87. 

3  See  Lindus  v.  Bradwell,  5  Com.  B.  |lep.  583. 

3  See  Phelps  v,  Prothero,  32  Eng.  Law  &  £q.  R.  474 ;  Huntington  v.  Knox,  7 
Cush.  874  ;  Fuller  v.  Hooper,  3  Gray,  334. 
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it^  The  doctrine  thus  asserted,  has  this  title  to  commendation 
and  support,  that  it  not  only  furnishes  a  sound  rule  for  the  expo- 
sition of  contracts,  but  that  it  proceeds  upon  a  principle  of  reci- 
procity, and  gives  to  the  other  contracting  party,  the  same  rights 
and  remedies,  against  the  agent  and  principal,  which  they'pos- 
sess  against  him. 

§  161.  Admitting,  then,  the  rule,  usually  laid  down,  to  be  gen- 
erally true,  that,  in  order  to  bind  the  principal  and  to  make  him 
personally  liable  upon  a  written  contract  made  by  his  agent,  or 
to  enable  the  principal  to  sue  or  to  be  sued  thereon,  it  should  be 
executed  in  his  own  name,  and  appear  to  be  his  own  contract; 
yet,  it  must  be  equally  admitted,  that  there  are  many  qualifica- 


i  See  Dupont  v.  Mount  Pleasant  Ferry  Company,  9  Richardson,  258.  This 
more  comprehensive  doctrine  is  very  fully  stated  and  expounded  in  Higgins  v, 
Senior,  8  Mees.  &  Wels.  884,  845,  which  will  be  cited  more  at  large  hereafler, 
(sect.  270.)  It  is  there  said:  "  There  is  no  doubt,  that  where  such  an  agree- 
ment is  made,  it  is  competent  to  show,  that  one  or  both  of  the  contracting  parties 
were  agents  for  other  persons,  and  acted  as  such  agents  in  making  the  contract, 
80  as  to  give  the  benefit  of  the  contract  on  the  one  hand  to,  and  charge  with 
liability  on  the  other,  the  unnamed  principals ;  and  this,  whether  the  agreement 
be  or  be  not  required  to  be  in  writing  by  the  Statute  of  Frauds.  And  this  evi« 
dence  in  no  way  contradicts  the  written  agreement  It  does  not  deny  that  it  is 
binding  on  those,  whom,  on  the  face  of  it,  it  purports  to  bind ;  but  shows,  that  it 
abo  binds  another,  by  reason  that  the  act  of  the  agent,  in  signing  the  agreement, 
in  pursuance  of  his  authority,  is  in  law  the  act  of  the  principal."  See  Ford  v, 
Williams,  21  How.  U.  S.  R.  288;  Trueman  r.  Loder,  11  Adolph.  &  Ellis,  589; 
Post,  §§  269,  270,  272,  278-280,  895-400;  Nelson  v.  Powell,  8  Doug.  R.  410; 
Thomson  v,  Davenport,  9  Barn.  &  Cressw.  78 ;  Cothay  v,  Fennell,  10  Bam.  & 
Cressw.  671 ;  Garrett  v.  Handley,  4  Barn.  &  Cressw.  664  ;  Batemen  v.  Phillips, 
15  East,  R.  272;  Higgins  v.  Senior,  8  Mees.  &  Wels.  884,  844  ;  Jones  v.  Little- 
dale,  6  Adolph.  &  £11.  486;  Beebee  v.  Roberts,  12  Wend.  R.  418;  Taintor  v. 
Prendergast,  8  Hill,  R.  72,  78 ;  Inhabitants  of  Gariand  v.  Reynolds,  2  Applet  R. 
45;  Taunton  &  South  Boston  Turnpike  r.  Whiting,  10  Mass.  R.  827 ;  Commer- 
cial Bank  v,  French,  21  Pick.  486,  491 ;  Fisher  r.  Ellis,  8  Pick.  822 ;  Fairfield  v, 
Adams,  16  Pick.  881 ;  New  England  Marine  Ins.  Company  v.  De  Wolf,  8  Pick. 
R.  56,  61,  62.  See  also  2  Kent,  Comm.  Lect  41,  pp.  681,  682,  (4th  edit.)  and 
note  (a)  ;  Hopkins  i;.  Lacouture,  4  Mill.  Louis.  R.  66 ;  Williams  v.  Winchester, 
19  Martin,  R  24  ;  Hyde  t;.  Wolf,  4  Mill  Louis.  R.  286 ;  Muldon  v.  Whitlock,  1 
Cowen,  R.  290 ;  Porter  v.  Talcott,  1  Cowen,  R.  859 ;  Collins  v.  Butts,  10  Wend. 
R.  899 ;  Sullivan  i;.  Campbell,  2  Hall,  R.  271 ;  American  Jurist  for  January, 
1880,  vol.  8,  p.  78-80 ;  Edmond  ».  Caldwell,  3  Shepley,  R.  840 ;  Smith  on  Merc. 
Law,  pp.  184-186,  (8d  edit.  1 848) ;  Hicks  v.  Whitmore,  12  Wend.  R.  548;  Hays 
V.  Lyon,  7  Watts,  R.  524 ;  Small  v.  Attwoo^,  1  Younge,  407,  457. 

16* 
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tioDS  of*  it  and  exceptions  to  it,  as  well  established  as  the  rule 
itself.^  A  few  cases  may  be  sufficient  in  this  place,  (as  the  sub- 
ject will  necessarily  occur  in  other  connections  hereafter)^  to 
illustrate,  not  only  the  qualifications  and  exceptions  to  the  gen- 
eral rule  as  to  sealed  instruments,  but  also  the  more  Uberal  doo* 
trine  applicable  to  unsealed  instruments.  Thus,  for  example,  a 
written  contract  made  by  a  factor  in  his  own  name,  for  the  pur- 
chase or  sale  of  goods  for  his  principal,  will  bind  the  principal, 
and  he  may  sue  and  be  sued  thereon,  exactly  as  if  he  were 
named  in  it ;  for  it  is  treated  as  the  contract  of  the  principal,  as 
well  as  that  of  the  agent.^  [So  on  a  written  order  to  deliver 
property  to  ''  D.  A.  N.,  president  of  the  Eastern  Railroad  Com- 
pany," accepted  by  the  drawee,  the  company  may  maintain  an 
action  in  their  own  name,  the  consideration  moving  from  tbem.^] 

1  Po«t,  892-402. 

«  Post,  269,  270,  275,  276,  89fi-400. 

3  Ante,  §  110  ;  Paley  on  Agency,  by  Lloyd,  207,  208 ;  8  Chitty  on  Comm.  and 
Manuf.  198,  210,  211 ;  1  Bell,  Comm.  §§  212,  386,  886, 408, 409, 416,  (4th  edit.)  ; 
Id.  490,  491,  494,  587,  558,  (5th  edit.)  ;  2  Kent,  Comm.  Lect  41,  pp.  622,  624, 
680,  (4th  edit.) ;  1  Liverm.  on  Agency,  ch.  5,  §  1,  pp.  214,  217 ;  Aikyns  v.  Amber, 
S  £sp.  R.  898 ;  Paley  on  Agency,  by  Lloyd,  ch.  2,  §  2,  p.  Ill,  note  (3), ch. 4,  §  1, 
p.  824 ;  Snee  v,  Prescott,  1  Atk.  248  ; '  Morris  v.  Cleasby,  4  M.  &  Selw.  566  ; 
Allen  v.  Ayers,  3  Pick.  298 ;  Taintor  v.  Prendergast,  8  Hill,  R.  72 ;  Commercial 
Bank  v.  French,  21  Pick.  R.  486 ;  Higgins  v.  Senior,  8  Mees.  &  Wels.  844 ;  Post, 
§  269-275,  892-402. 

[4  Eastern  Railroad  v,  Benedict,  5  Gray,  561.  Dewey,  J.,  there  said:  *^  The 
only  ground  of  objection  to  maintaining  the  present  action  is,  that  the  acceptaoct 
of  this  order  by  the  defendants  created  a  liability  on  the  same  solely  in  favor  of 
D.  A.  Neale,  and  one  that  could  be  enforced '  only  by  an  action  in  his  name. 
This  is  said  to  result  from  the  nature  of  the  draft  accepted  by  the  defendants.  It 
is  said  that  the  name  of  the  plaintiffs  does  not  appear  on  the  face  of  the  paper, 
as  the  payees  thereof;  and  that  no  oral  evidence  can  be  properly  admitted  to 
show  that  they  were  the  real  party  in  interest,  and  that  D.  A.  Neale  was  merely 
their  agent,  contracting  in  their  behalf. 

^*  To  a  certain  extent,  and  under  some  circumstances,  the  adjudicated  cases  seem 
to  furnish  abundant  authority  to  the  point,  that  where  a  contract  is  made  with  a& 
agent,  the  principal  may  sue  thereon  in  his  own  name.  Thus  in  Skinner  9, 
Stocks,  4  Barn.  &  Aid.  437,  it  was  held  that  an  action  might  be  maintained  either 
in  the  name  of  the  person  with  whom  the  contract  was  made,  or  in  the  name  of 
the  party  really  in  interest.  In  Sims  v.  Bond,  5  Barn.  &  Ad.  898,  and  2  Nev.  h, 
Man.  614,  Lord  Chief  Justice  Denman  says:  *  It  is  a  well  established  rule  ol 
law,  that  where  a  contract,  not  under  seal,  is  made  with  an  agent  in  hb  own 
name,  for  an  undisclosed  principal^ither  the  agent  or  the  principal  may  sue 
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So,  if  an  agent  shonid  procure  a  policy  of  insurance  in  his  own 
name,  for  the  benefit  of  his  principal,  the  agent,  as  well  as  the 


upon  it ;  the  defendant,  in  the  latter  case,  being  entitled  to  be  placed  in  the  same 
situation,  at  the  time  of  the  disclosure  of  the  real  principal,  as  if  the  agent  had 
been  the  contracting  party.'  In  Paley  on  Agency,  (Sd  Amer.  ed.)  824,  we  find 
the  «me  principle  stated,  that  the  principal  may  sae  in  his  own  name  to  enforce 
rights  acquired  by  his  agent  in  a  course  of  dealing  in  his  behalf!  Angell  &  Ames 
on  Corp.  §  816,  is  to  the  same  effect 

^  We  may  assume  it  to  be  quite  clear  and  well  supported  by  authority,  that  in 
the  case  of  oral  contracts  the  principal  may  sue  in  his  own  name  upon  a  contract 
made  with  his  agent  It  is  equally  well  settled  that  the  same  rule  applies  to  cases 
of  sales  by  written  bills,  or  other  memoranda  made  by  the  agent,  using  his  own 
name,  and  disclosing  no  principal.  Huntington  v.  Knox,  7  Cush.  871 ;  Edwards 
V.  Golding,  20  Verm.  80  ;  Hubbert  v.  Borden,  6  Whart  79  ;  Salmon  Falls  Manuf. 
Ca  V.  Goddard,  14  How.  454,  455.  In  Wilson  v.  Hart,  7  Taunt  260,  Park,  J., 
says,  *  It  is  the  constant  course  to  show  by  parol  evidence  whether  a  contracting 
party  is  agent  or  principal.'  In  Potter  v.  Yale  College,  8  Conn.  60,  Chief  Jus- 
tice Hosmer  says,  '  1  admit  the  principle,  that  where  an  agreement  is  made  with 
an  agent,  for  the  sole  and  exclusive  benefit  of  his  principal,  the  principal  has  the 
legal  interest' 

'*  In  the  case  of  Beckham  v.  Drake,  9  M.  &  W.  70,  this  subject  was  much  consid- 
ered in  the  very  full  arguments  of  the  counsel,  as  well  as  in  the  several  opinions 
given  by  the  members  of  the  court ;  and  the  result  was,  that  it  was  held,  that  the 
parties  really  contracting  are  the  parties  to  sue  in  a  court  of  justice,  although  the 
contract  be  in  the  name  of  another,  and  that  this  rule  was  to  be  applied  not  only 
to  oral  contracts,  but  to  cases  of  ordinary  mercantile  contracts  in  writing.  Parke, 
B.,  says :  *  The  case  of  bills  of  exchange  is  an  exception,  which  stands  upon  the 
law  merchant ;  and  promiiisory  notes  another,  for  they  are  placed  on  the  same 
SK)ting  by  the  statute  of  Anne.'    9  M.  &  W.  96. 

"  It  is  unnecessary,  in  the  present  case,  to  decide  whether,  upon  a  mere  naked 
written  promise,  made  with  one  person,  without  any  reference  in  the  instrument 
to  an  agency,  the  action,  upon  proof  of  such  agency  in  fact,  might  be  maintained 
ia  the  name  of  the  principal.  We  are  aware  that  it  is  contended  that  the  prom- 
ise is  directly  and  exclusively  a  promise  to  D.  A.  Neale,  and  that  the  addition  of 
*  president  of  the  Eastern^  Railroad  Company '  must  be  rejected  as  merely 
deMcriptio  persona.  But  this  position,  we  think,  is  not  maintainable.  This  writ- 
ten instrument  may  properly  be  held  to  disclose  an  agency,  and  to  indicate 
enough  to  authorize  an  action  in  behalf  of  the  railroad  company,  upon  actual 
proof  that  the  bargain  was  made  on  their  account 

^  The  case  of  Commercial  Bank  v.  French,  21  Pick.  486,  strongly  illustrates  and 
sustains  thb  view.  That  was  an  action  on  a  promise  to  pay  *  the  cashier  of  the 
Commercial  Bank;'  and  the  objection  taken  was,  that  the  action  could  only  be 
maintained  in  the  name  of  the  cashier.  But  it  was  held,  that  such  description 
sufficiently  indicated  the  contract  to  bo  one  in  which  the  bank  was  the  party  in 
interest  and  authorixed  to  maintain  the  acti<m  in  its  own  name.    It  is  true  that 
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principal,^  may  sue  thereon  ;  for  it  is  treated  properly  as  a  coa- 


the  prombe  was  there  made  *  to  the  cashier/  and  not  to  '  A.  B.,  cashier  of  the 
Commercial  Bank ; '  and  some  importance  was  given,  in  the  opinion,  to  that  cir- 
cumstance ;  but  the  principle  upon  which  the  opinion  was  based  would  equally 
l^ive  applied  to  the  case  of  a  promise  to  '  A.  B.,  cashier/  &c.  It  was  said  by  the 
court :  *  The  principle  b,  that  the  promise  must  be  understood  according  to  the 
intention  of  the  parties.  If  in  truth  it  be  an  undertaking  to  the  corporation, 
whether  by  a  right  or  a  wrong  name,  whether  the  name  of  the  corporation  or 
some  of  its  officers  be  used,  it  should  be  declared  on  and  treated  as  a  promise  to 
the  corporation/    21  Pick.  490,  491. 

**  In  Figott  V,  Thompson,  8  Bos.  &  Pul.  141,  where  commissioners  for  dnunitag 
certain  lands  were  authorized  to  receive  tolls,  and  the  defendant  had  agreed  in 
writing  to  pay  *  to  the  treasurer  of  the  commissioners '  certain  tolls,  it  was  held, 
that  the  action  was  properly  brought  in  the  name  of  the  commissioners. 

^  In  the  case  of  Trustees  of  Ministerial  &  School  Fund  in  Levant  v.  Parks,  1 
Fairf.  441,  it  was  held,  that  a  note  of  hand,  made  payable  to  an  individual  as 
treasurer  of  a  corporation,  might  properly  be  sued  in  the  name  of  the  corpora- 
tion ;  and  in  State  v.  Boies,  2  Fairf.  474,  it  was  held,  the  action  was  properly 
brought  in  the  name  of  the  State  of  Maine  upon  a  note  given  ^to  James  Irish, 
land-agent  of  Maine.'  In  the  case  of  Garland  v.  Reynolds,  20  Maine,  45,  which 
was  an  action  brought  upon  a  note  given  *  to  Enoch  Huntington,  treasurer  of  the 
committee  of  the  surplus  revenue,'  it  was  held,  that  the  action  might  be  main- 
tained in  the  name  of  the  town  for  which  the  committee  were  acting. 

**  In  Vermont  Central  Railroad  v.  Clayes,  21  Verm.  SO,  an  action  upon  a  note 
of  hand,  payable  to  *  the  Commissioners  of  the  Vermont  Central  Railroad  Com- 
pany,' the  consideration  of  which  was  a  subscription  for  shares  in  that  company, 
was  maintained  in  the  name  of  the  company,  to  whom  the  note  had  been  deliv- 
ered by  the  commissioners.  And  in  Rutland  &  Burlington  Railroad  v.  Cole,  24 
Verm.  SS,  upon  a  note  of  hand  payable  *  to  the  order  of  Samuel  Henshaw, 
treasurer/  &c.,  it  appearing  by  other  evidence  that  Henshaw  was  treasurer  of 
the  corporation,  and  that  the  consideration  of  the  promise  proceeded  from  the 
corporation,  the  action  was  held  well  brought  by  them. 

"  The  defendants  have  referred  to  the  case  of  Moss  v,  Livingston,  4  Comst  208, 
«s  adverse  to  the  maintenance  of  the  present  action.  That  was  an  action  brought 
by  an  indorsee  of  a  bill  of  exchange  accepted  by  *  John  R.  Livingston,  president 
of  Rosendale  Manufacturing  Company/  and  he  was  held  personally  liable.  Many 
cases  will  be  found  of  that  character ;  and  in  reference  to  negotiable  instruments, 
the  doctrine  seems  to  be  maintained  by  numerous  adjudications,  that,  in  such 
cases,  for  the  purpose  of  charging  the  party  who  has  thus  signed  hb  own  name, 
the  addition  of  *  treasurer '  may  be  rejected  as  mere  descripiio  personcR.  That 
case  is  not  however  a  parallel  one  with  the  present ;  as  here  no  third  party  b 
sought  to  be  charged,  and  the.  only  inquiry  is,  whether  enough  appears  upon  the 
face  of  the  instrument  to  iauthorize  the  real  party  in  interest,  upon  fully  showing 
that  interest,  to  sue  in  hb  own  name. 

1  But  see  Finney  v.  Bedford  Commercial  Ins.  Co.  8  Met  848. 
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tract,  to  which  the  principal  as  well  as  the  agent  is  a  party.^ 

>  

**  That  the  corporation  may  be  held  liable  upon  a  note  signed  by  <  G.  L.  Chand- 
ler, treasurer  of  the  Dorchester  Tarnpike  Corporation/  upon  its  appearing  that 
it  was  the  real  contract  of  the  corporation,  was  the  doctrine  of  our  own  case  of 
Mann  v.  Chandler,  9  Mass.  336 ;  The  cases  of  Gilmore  v.  Pope,  6  Mass.  491,  and 
Taunton  &  South  Boston  Turnpike  v.  Whiting,  10  Mass.  327,  in  both  of  which 
this  court  held  that  an  action  «night  be  maintained  by  a  corporation  upon  a  writ- 
ten contract  promising  to  pay  their  agent,  are  more  directly  in  point ;  as  they  are 
cases  where  the  qnestion  arose  upon  the  right  of  the  plaintiffs  to  sue  upon  the 
contract,  which  is  the  present  case. 

**More  reliance  was  placed  by  the  defendants  upon  the  case  of  Stackpole  v.  Ar- 
nold, 11  Mass.  27.  The  notes,  the  subject  of  that  action,  were  signed  by  Zebedee 
Cook,  some  by  his  own  name,  and  one  by  the  name  of  Cook  &  Foster,  a  house  ia 
which  he  was  a  partner ;  and  contained  on  their  face  no  allusion  to  John  Arnold^ 
the  defendant,  as  a  principal,  nor  anything  indicating  an  agency  in  his  behalf. 
They  were  negotiable  notes,  as  appears  by  a  recurrence  to  the  files  in  that  case, 
although  not  so  stated  in  the  printed  report.  It  was  an  attempt  to  change  a  third 
party  whose  name  did  not  appear  in  the  instrument  The  question  was  as  to  the 
competency  of  oral  eYidence  to  show  that  the  notes  were  given  for  premiums  on 
policies  of  insurance,  procured  at  the  rec^uest  and  for  the  use  of  the  defendant, 
on  property  belonging  to  him ;  and  that  the  party  signing  the  notes  acted  as 
agent  of  the  defendant  merely.  The  objection  taken,  and  sustained  by  the 
cxmrt,  was,  that  oral  testimony  could  not  be  received  to  control  and  vary  the 
written  contract,  so  as  to  make  them  the  notes  of  Arnold.  The  rule  of  law  was 
stated  to  be  that  *  no  person,  in  making  a  contract,  is  considered  to  be  tne  agent 
of  another,  unless  he  stipulates  for  his  principal  by  name,  stating  his  agency  in 

1  Ante,  §§  109,  111 ;  Post,  §§  272,  392-402 ;  3  Chitty  on  Comm.  and  Manu£ 
201 ;  Wolff  V.  Horncastle,  1  Bos.  &  Full.  323 ;  Lucena  v.  Crawford,  3  Bos.  & 
FolL  9S ;  De  Yignier  o.  Swanson,  1  Bos.  &  Full  346,  n. ;  Bell  v.  GiLion,  1  Bos. 
&  PnlL  345;  2  Kent,  Comm.  Lect  41,  pp.  630,  631,  (4th  edit);  Paley  on 
Agency,  by  Lloyd,  21,  22 ;  Marsh,  on  Insur.  B.  1,  ch.  8,  §  3,  pp.  311,  312,  (2d 
adit)  ;  8  Chitty  on  Cooun.  and  Manuf.  ch.  3,  p.  212.  In  the  case  of  the  United 
States  V.  Parmele,  1  Paine's  Cir.  R.  252,  Mr.  Justice  Livingston  admitted,  that 
the  principal  might  sue,  in  case  of  a  written  contract  of  his  factor.  But,  argu* 
emdo^  be  expressed  a  doubt,  whether  he  could  sue  on  the  instrument  itself,  as  one 
to  which  he  was  a  party.  His  language  was :  '*  But  the  court  does  not  know, 
that  such  suit,  (by  the  principal,)  was  ever  sustained  on  the  contract  itself,  when 
one  in  writing  took  place  between  the  fiictor  and  vendor,  in  which  the  name  of 
the  principal  did  not  appear.  What  use  might  be  made  of  such  a  paper  as  evi- 
dence, is  one  thing.  But,  that  a  suit  can  be  brought  upon  it  in  the  name  of  any 
but  a  party  to  it,  has  not  been  shown  ;  nor  is  it  believed  that  such  is  the  law." 
The  doctrine,  however,  which  is  here  doubted  by  the  learned  Judge,  is  now  very 
firmly  established,  as  may  be  abundantly  seen  in  the  authorities  cited ;  Ante, 
{  160  a,  note,  and  post,  §  270,  note,  §  278.  And  see  Huntington  v.  Knox,  7  Cush. 
875 ;  McDonald  v.  Bear  Kiver  Co.  13  California,  235. 
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So,  if  the  master  of  a  ship,  by  a  written  contract  in  his  own 
name,  should  contract  for  or  order  repairs, ^he  owner  may  be 
sued  therefor,  as  well  as  the  naaster ;  and  the  contract  will  be 
treated  as  the  several  contract  of  each.^  So,  a  bottomry  bond, 
properly  entered  into  by  the  master  of  the  ship,  in  his  own  name, 
will  bind  the  owner ;  and  a  charter-party,  made  by  the  master 
in  his  own  name,  or  a  bill  of  lading  sigved  in  his  own  name,  in 
the  usual  course  of  the  employment  of  the  ship,  will  bind  the 
owner.^  It  is  true,  that,  fron\  a  technical  principle  of  the  com- 
mon law,  the  owner  cannot  be  sued  directly  on  a  bottomry  bond 
or  a  charter-party  executed  by  the  master  under  seal ;  because  it 
is  not  the  deed  of  the  owner.^    But,  the  owner  is,  nevertheless, 


the  instrument  which  he  signs.'  It  was  further  stated  that  no  person  could  be 
charged  as  the  maker  of  any  written  contract  signed  by  another,  unless  the  rigner 
professed  to  act  by  procuration  or  authority,  and  stated  the  name  of  the  principal 
on  whose  behalf  he  made  his  signature,  11  Mass.  29.  This  last  position  matt  be 
taken  with  some  qualification. 

^  But  the  doctrine  of  Stackpole  v.  Arnold  is  not  to  be  applied  to  this  case,  for 
two  reasons :  1st  Because  that  was  a  case  of  a  naked  signature  of  the  name  of 
the  party  signing,  without  any,  even  the  slightest,  indication  that  it  was  made  in 
behalf  of  another  person.  2.  It  was  a  negotiable  promissory  note,  as  to  which  a 
distinction  prevails  in  the  introduction  of  oral  evidence  to  show  a  party  in  interest 
whose  name  is  not  disclosed  on  the  face  of  the  note.  We  have  no  reason  to  sup- 
pose that  the  court,  in  the  opinion  given  in  that  case,  intended  to  overrule  their 
own  previous  decisions  in  the  cases  of  Gilmore  v.  Pope,  and  Taunton  k  South 
Boston  Turnpike  v.  Whiting,  above  referred  to. 

**  Looking  at  the  present  case  in  reference  to  the  weight  of  judicial  authority, 
and  fully  conceding  that  there  has  not  been  an  entire  uniformity  of  the  authori* 
ties  as  to  the  point  now  in  issue,  we  have  come  to  the  opinion  that,  in  a  case  like 
the  present,  of  an  instrument  not  negotiable,  given  in  the  form  in  which  this  is, 
the  plaintiffs,  the  real  parties  in  interest,  may  maintain  an  action  thereon  in  their 
own  name.''] 

1  Abbott  on  Shipp.  Ft  2,  ch.  3,  §  1-3,  (edit  1S29) ;  Ante,  §  116;  Post, 
§  294;  James  v.  Bixby,  11  Mass.  86,  87;  Ingersoll  o.  Van  Bokkelin,  7  Cowen, 
R.  670. 

<  Abbott  on  Shipp.  Ft  2,  ch.  2,  §§  1,  2, 8,  5-8,  (edit  1839) ;  Ante,  §  116-119; 
8  Kent,  Comm.  Lect  46,  p.  161-168,  (4th  edit);  1  Bell,  Comm.  §  446-466, 
(4th  edit.)  ;  1  Bell,  Comm.  B.  8,  Pt  1,  ch.  4,  §  1,  pp.  606,  507,  (6th  edit)  » 

3  Ante,  §116;  Abbott  on  Shipp.  Pt  2,  ch.  2,  §  5 ;  Blood  v.  Goodrich,  9  Wend. 
B.  68 ;  1  Li  verm,  on  Agency,  ch.  2,  §  8,  pp.  86,  86,  (edit  1818)  ;  8  Kent,  Comm. 
Lect  46,  pp.  162,  168,  (4th  edit)  ;  1  Bell,  Comm.  §  482,  (4th  edit.);  Id.  p.  689, 
(6th  edit.) ;  Gardner  v.  Laefalan,  8  Sim.  R  126,  128 ;  Meyer  v.  Barker,  6  Binn. 
884 ;  Pickering  v.  Holt,  6  Greenl.  R.  160. 
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bound  by  it ;  and  all  the  obligations  and  covenants  contained  in 
it  are  binding  on  him,  although  the  form  of  the  remedy  against 
him  may  be  different  from  what  it  is  against  the  master.^  It  is 
not  improbable  that  this  liability  of  the  principal  was  suggested 
by,  if  not  derived  from,  the  Edicts  of  the  Roman  Preetor,  respect- 
ing the  exercitorial  action  and  institorial  action,  which  we  have 
already  had  occasion  to  consider.^ 

§  162.  The  true  principle,  however,  upon  which  all  these  cases 
stand,  undoubtedly  is,  that  the  principal  authorizes  the  agent  to 
contract  in  his  own  name,  and  thereby  to  bind  the  principal  also; 
and  then  the  common  law  acting  upon  th^  intention  of  the  par- 
ties, makes  the  party  who  would  be  ultimately  liable,  immedi- 
ately liable  to  the  other,  whenever  its  forms  of  proceeding  will 
enable  it  to  do  so.^  In  this  respect,  there  is  a  strong  analogy  to 
ate  jurisdiction  exercised  by  Courts  of  Equity,  in  cases  of  assign- 
ment of  choses  in  action,  where  the  debtor  is  made  directly  liable 
to  the  assignee,  although  he  might  not  be  so  at  law.  The  gen- 
eral interests  of  trade  and  commerce  require  this  expansion  of 
the  law  of  agency ;  and  the  Edicts  of  the  Prcetor,  were  unques- 
tionably founded  on  this,  as  a  matter  of  public  policy ;  Facilitis 
hoc  in  Magistroj  quam  InstUorCj  admittendum  propter  utilitatem; 
Dicendum  tamen  erit  eo  usque  producendam  utilUatem  navigate 
tium.^  Indeed,  it  may  be  asserted,  as  a  general  rule,  that  in  all 
cases,  where  an  agent  has  contracted  within  the  sphere  of  his 
agency,  and  the  principal  is  not  by  the  form  of  the  contract 
bound  at  law,  a  Court  of  Equity  will  enforce  it  against  the  prin- 
cipal, upon  principles  ex  (squo  et  bonofi 


1  Abbott  on  Shipp.  Ft  2,  ch.  2,  §  5,  (edit  1829) ;  Id.  Ft.  S,  ch.  1,  §  2.    But 
1  Liverm.  on  Agency,  294-296,  (edit.  1818)  ;   Scback  v.  Anthony,  1  M.  & 

Selw.  573 ;  Leslie  v.  Wiliwn,  3  Brod.  &  Bing.  R.  171 ;  1  Bell,  Comm.  B.  8,  Ft.  1, 
eh.  4,  {  1,  pp.  506, 507,  (5th  edit) ;  Ante,  §  160 ;  Fost,  §§  162,  278,  294, 422, 450, 
note. 

2  Ante,  fS  86, 116, 117, 122 ;  Fost,  §  163  ;  Abbott  on  Shipp.  Ft  2,  ch.  2,  §  3, 
11;  Id.  Ft  8,  ch.  1,  f  2,  (edit  1829) ;  Dubois  v.  Del.  &  Hudson  Canal  Co.  4 
Wend.  B.  285 ;  Randall  v.  Van  Vechten,  19  Johns.  R  60. 

3  See  Abbott  on  Shipp.  Ft  2,  ch.  2,  §  5-8,  (edit  1829) ;  Id.  Ft  8,  ch.  1,  §  2 ; 
Higgins  V.  Senior,  8  Mees.  k  Wels.  K  834,  844 ;  Ante,  §  160  a,  and  note ;  Fost, 
§  870  and  note. 

4Dig.  Lib.  14,tit  1,1.  1,§5. 

5  Clark's  Ez'ors  v.  Van  Reimsdyk,  9  Cranch,  R.  158 ;  AbboU  on  Shipp.  Ft  2, 
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§  163.  The  Roman  law  seems,  however,  in  some  of  its  juridical 
regalations,  to  have  proceeded  upon  principles  somewhat  differ- 
ent from  ours,  as  to  actions  by  and  against  parties  contracting 
through  the  instrumentality  of  agents.  In  general,  the  principal, 
although  bound  by  the  act  of  his  agent,  was  not  personally  and 
directly  liable  to  the  other  contracting  party,  nor  could  he  en- 
force the  contract  against  the  latter.^  The  only  direct  remedy 
(Actio  Directa)  was  between  the  immediate  parties  to  the 
contract;  that  is,  the  agent  and  the  other  contractor.  Thus 
Pothier  states  it  as  the  undoubted  rule  (and  he  is  confirmed  by 
other  civilians) ;  Ex  contractu  ProcuratoriSy  actio  reguiariter  pro» 
curatori  et  adversus  procuratorem  quceritur ;  nan  autem  Domino^ 
aut  adversus  Dominum,^  There  were  exceptions  to  the  rule,  as^ 
has  been  before  intimated ;  but  they  were  principally  introduced 
by  the  Preetor,  as  a  matter  of  equity,  and  hence  called  Actiones 
UtileSj  in  which  the  contract  of  an  agent  would  be  enforced 
against  his  principal ;  as,  for  example,  in  cases  of  exercitors  or 
owners  of  ships,  by  the  Actio  Exercitorial  and  in  other  agenciee 
of  a  common  nature  in  trade,  such  as  the  Actio  Institoria  against 
shop-keepers,  and  others  acting  through  agents,  {Institores  or  iVo- 


ch.  2,  §  5,  (edit.  1829)  ;  Id.  Pt  8,  ch.  1,  §  2  ;  Ante,  §  160,  note;  Dabois  v.  l>ila- 
ware  &  Hudson  Canal  Ck)mi>.  4  Wend.  R.  285.  It  seems,  that  in  Louisiana,  a 
power  executed  by  the  agent  in  his  own  name,  will  bind  his  principal,  when  he 
acts  in  the  business  intrusted  to  him,  and  according  to  the  power  conferred ;  fbr 
in  that  law  the  liability  of  the  principal  depends  upon  the  act  done,  not  upon  the 
form  in  which  it  has  been  executed.  The  only  difference  in  that  law  it,  tiiat 
where  the  agent  contracts  in  his  own  name  he  adds  his  own  personal  responsibil- 
ity to  that  of  the  person  who  has  empowered  him.  Hopkins  v.  Lacoature,  4 
Louisiana  R.  64  ;  Hyde  v.  Wolff,  4  Ix>ui8iana  R.  234.  This  seems  also  to  be  tlie 
rule  of  the  foreign  continental  law ;  and  Pothier  lays  it  down  as  clearly  the  law 
of  France.  Pothier  on  Oblig.  n.  82,  448;  2  Emerig.  on  Assur.  eh.  4,  §  19,  p. 
465-467.  It  was  also  clearly  the  doctrine  of  the  Roman  law,  in  which,  in  such 
cases,  the  Actio  Utills  Institoria  was  allowed  against  the  principal,  and  the  Aeti» 
Exercitoria,  against  the  owner,  which  are  analogous  to  our  suits  in  Equity. 
Pothier  on  Oblig.  n.  82,  447,  448 ;  Dig.  Lib.  14,  tit  8, 1.  d»  §  17 ;  Pothier,  Pa&d. 
Lib.  14,  tit.  S,  n.  17,  18 ;  Dig.  Lib.  14,  tit  1, 1. 1,  §  7-9  and  12;  Pothier,  Ptod. 
Lib.  14,  tit  1,  n.  9-18 ;  2  Kent,  Comm.  Lect  41,  p.  680,  note  (d,)  (4th  edit) ; 
Ante,  §  160 ;  Post,  §  168,  note,  §§  278,  422, 450. 

iPost,  §§261,271,425,  426. 

«  Pothier,  Pand.  Lib.  8,  tit  8,  n.  9, 10 ;  1  Stair,  Inst  by  Brodie,  B.  1,  tit  12, 
§  16  ;  Ersk.  Inst  B.  8,  tit  3,  §  48. 
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raiaresj)  in  favor  of  commerce.^  And  it  would  seem,  that  in  the 
modern  nations  recognizing  the  civil  law  as  the  basis  of  their 
jurisprudence,  the  like  action  (Actio  Utilis)  will  generally  lie  by 
or  against  the  principal  upon  the  contract  of  his  agent ;  and  that 
it  is  competent  for  the  agent  to  contract  in  his  own  name  di- 
rectly, or  in  the  name  of  his  principal  only.  Such,  certainly,  is 
the  law  in  Scotland  and  in  France.^  In  cases  of  this  sort,  where 
the  agent  contracts  in  the  name  of  his  principal,  having  due  au- 
thority, the  principal  is  directly  bound,  and  the  agent  is  not  (in 
general)  personally  liable.  But  if  the  agent  makes  the  contract 
for  his  principal  in  bis  own  name,  he  incurs  a  personal  responsi- 
bility, although  there  is  an  accessorial  obligation  on  the  par^  of 
the  principal.^ 

§  164.  Hitherto,  for  the  most  part  we  have  been  considering 
cases  of  pure  agency,  where  the  authority  is  unclothed  with  any 
real  or  apparent  interest  in  the  property  itself.  But  where  the 
authority  is  coupled  with  an  interest  in  the  property  itself,  there 
(as  we  have  seen)^  the  authority  over  it  may  be,  and,  in  gen- 
eral, properly  is,  executed  in  the  name  of  the  agent  himself,  and 

I  Enk.  Insr.  B.  8,  tit.  8,  §§  48,  46  ;  1  Stair,  Inst.  B.  1,  tit  12,  §§  16,  IS,  19 ; 
FoUiier,  Pand.  Lib.  8,  tit  8,  n.  1,  2,  6,  9,  and  10,  and  note  ibid.  (8) ;  Pothier  on 
Oblig.  n.  8S,  44S--450 ;  Ante,  §  11 7. 

s  1  Stair,  Inst  by  Brodie,  B.  1,  tit.  12,  J  16 ;  Potbier  on  Oblig.  n.  447,  448 ; 
Id.  n.  74,  82.  Pothier  on  Oblig.  (by  Evans,)  n.  82,  speaking  on  this  subject, 
fays :  **  We  contract  through  the  ministry  of  another,  not  only  when  a  person 
merely  lends  us  his  ministry,  by  contracting  in  our  name,  and  not  in  his  own,  as 
iHieii  we  contract  by  the  ministry  of  a  tutor,  curator,  agent,  &c.,  in  their  quality 
as  toch.  We  are  also  deemed  to  contract  by  the  ministry  of  another,  though  he 
ooatrmcts  himself  in  his  own  name,  when  he  contracts  in  relation  to  the  affairs 
which  we  have  committed  to  his  management;  for  we  are  supposed  to  have 
adopted  and  approved,  beforehand,  of  all  the  contracts  which  he  may  make 
respecting  the  affairs  committed  to  him,  as  if  we  had  contracted  ourselves,  and 
are  held  to  have  acceded  to  all  the  obligations  resulting  therefrom.  Upon  this 
principle  is  founded  the  Actio  Exercitoria,  which  those,  who  have  contracted 
with  the  master  of  a  ship  for  matters  relative  to  the  conduct  of  such  ship,  have 
against  the  proprietor,  who  has  appointed  the  master.  Upon  the  same  principle 
is.  founded  tJie  Actio  Insdtoria,  which  those,  who  have  contracted  with  the  man- 
ager of  a  commercial  concern,  or  a  manufactory,  have  against  the  employer,  (le 
eommettant,)  and  the  Actio  Utilis  Institoria,  which  relates  to  contracts  made  with 
a  manager  of  any  other  kind."    Post,  §  271. 

8  Pothier  on  Oblig.  n.  447-449. 

4  Ante,  1 150 ;  Post,  §§  899,  400. 
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not  in  that  of  the  principal.  Perhaps  •some  of  the  cases  of 
factors,  and  masters  of  ships,  and  insurance  agents,  may  be 
explained  upon  this  broad  principle  ;  for  they  are  in  some 
eases  clothed  with  a  legal  interest  in  the  property,  or  the  con- 
tract^ Thus,  if  the  principal  has  clothed  a  factor  with  the  legal 
title  to  the  property,  subject  to  his  own  equitable  ownership,  or 
has  authorized  the  factor  to  sell  it  in  his  own  name,  there  cannot 
be  a  doubt  that  he  may  so  sell  it ;  and  the  legal  title  will  pass  to 
the  purchaser.^  The  master  of  a  ship,  too,  who  sells  the  ship  or 
cargo,  or  a  part  thereof,  in  a  case  of  necessity,  generally  sells  it 
in  his  own  name,  and  is  presumed  to  be  clothed  with  this  super* 
induced  authority  in  snch  extremities,  by  virtue  of  his  office.' 
But  the  more  common  cases  in  which  the  principle  is  applied, 
are,  where  there  is  an  authority  coupled  with  an  interest  in  mort- 
gages and  other  conveyances  of  real  or  personal  property  to  the 
grantee,  in  which  is  also  contained  an  authority  to  the  grantee 
to  sell  the  property  under  certain  circumstances.  In  such  casesy 
the  legal  estate  in  the  property  being  in  the  grantee,  he  is  at  lib- 
^y  to  sell  it  in  his  own  name,  and  to  confer  thereby,  under  the 
curcumstances  contemplated  by  the  conveyance,  an  absolute  title 
to  the  purchaser.^  But,  where  no  interest  whatever  in  the  prop- 
'erty  is  conveyed  to  the  grantee  of  the  authority,  although  the  in- 
strument is  designed  to  be  a  security  for  debts  due  to  him,  the 
sale  by  the  grantee,  to  bind  the  principal,  must  be  in  his  name, 
and  not  in  that  of  the  grantee.'^ 

§  165.  In  the  next  place,  let  us  consider,  what  in  other  respects 
will  be  held  to  be  a  good  execution  of  the  authority.  And  here 
it  may  be  laid  down  as  a  general  rule,  that,  in  order  to  bind  the 
principal,  (supposing  the  instrument  to  be  in  other  respects  prop- 


1  Ante,  §§  116, 150,  161 ;  Post,  §§  278,  298,  299,  899-401. 

2  Post,  §§  897,  400,  401 ;  Paley  on  Agency,  by  Lloyd,  Ft  1,  ch.  8,  f  5,  pp.  207, 
208 ;  Ft  2,  ch.  8,  §  6,  pp.  288,  289 ;  Coates  v,  Lewes,  1  Camp.  R.  444 ;  Baring  v. 
Corrie,  2  Barn.  &  Aid.  137 ;  8  Chitty  on  Comm.  and  Mannf.  ch.  8,  pp.  206,  208 ; 
Martini  o.  Coles,  1  M.  &  Selw.  140,  147  ;  Pickering  v.  Busk,  15  £ast,  88. 

8  The  Gratitndine,  8  Rob.  257-268 ;  The  Schr.  Tilton,  6  Mason,  B.  481 ;  Ante, 
116-118. 

«  See  Hunt  r.  Bousmaniere's  Adm'or,  2  Mason,  R.  244 ;  S.  C.  8  Mason,  R. 
294 ;  8  Wheat.  R.  174  ;  S.  C.  1  Peters,  R.  1, 18 ;  Ante,  (  150 ;  Post,  S§  399, 
400. 

5  Ibid. 
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erly  execated,)  the  act  done  mast  be  within  the  scope  of  the  au- 
thority committed  to  the  agent.^  In  other  words,  his  authority 
or  Gomniission  must  be  punctiliously  and  properly  pursued ;  and 
its  limitations  and  extent  duly  observed,  although  a  circumstan- 
tial variance  in  its  execution  will  not  defeat  it^  K  the  act  varies 
•ubstantially  (and  not  merely  in  form)  from  the  authority  or  com- 
mission in  its  nature,  or  extent,  or  degree,  it  is  void,  as  to  the 
principal,  and  does  not  bind  him.^  [And  where  the  agent  of  a 
corporation  was  authorized  to  borrow  money  from  a  bank,  and 
to  execute  the  note  of  the  corporation  therefor,  and  he  borrowed 
the  money  accordingly,  but  executed  a  bond  therefor  under  the 
seal  of  the  corporation,  it  was  held  that  he  did  not  pursue  his 
.authority,  and  that  bis  act  was  not  binding  on  his  principaL^] 
Of  coarse,  this  doctrine  is  to  be  taken  with  an  exception  of  the 
cases  of  a  general  authority,  where  there  are  secret  instructions 
-limitijBg  it,  to  which  our  attention  has  been  already  directed.^ 
Thus,  for  example,  if  an  agent  is  authorized  to  do  an  act  upon 
condition,  and  he  does  it  absolutely ;  or,  vice  versd^  if  he  is  aU- 
rtborized  to  do  an  act  absolutely,  and  he  executes  it  upon  condi- 
tion,—  in  such  cases  the  act  will  not  bind  the  principal.^  On  the 
other  band,  if  a  general  discretion  is  reposed,  the  act  of  the 
agent,  however  indiscreet,  becomes  obligatory,  unless,  indeed, 
"there  is  such  gross  misconduct,  as  amounts  to  a  fraud  upon  the 
principal,  and  that  misconduct  is  known  to  the  person  contracting 
with  the  agent^ 

•  §  iL66.  But  the  question  may  often  arise,  whether  an  act  is 
wholly  void,  or  not,  when  the  agent  does  more  than  he  is  author- 
ized to  do,  or  less  than  he  is  authorized  to  do.     There  are  some 


1  Ante,  §126-133. 

S  Com.  Dig.  Attorney^  C.  15;   North  River  Bank  v,  Aymar,  3  Hill,  R.'  262; 
Ifixon  V.  Hyuerott,  5  John.  R.  58  ;  Batty  v,  Carswell,  2  John.  IL  48. 

3  Com.  Dig.  Attorney,  C.  11,  14,  15 ;  North  River  Bank  v.  Aymar,  3  Hill,  R. 
262 ;  Nixon  o.  Hyserott,  5  John.  R.  58 ;  Batty  v.  Carswell,  2  John.  R.  48.. 
'     4  Mayor  and  Aldermen  of  Little  Rock  v.  State  Bank,  3  Arkansas  R.  227. 

9  Ante,  §§  73, 126-133 ;  Pothier  on  Oblig.  n.  79 ;  Tradesnum's  Bank  v.  Astor, 
11  Wend.  R.  87. 

•  <:a  Litt  258  b;   Paley  on  Agency,  by  Lloyd,  29;  Com.  Dig.  AUorney,  C.  13, 
14 ;  Howard  v.  BaiUie,  2  H.  Bl.  623. 

T  1  Liverm.  on  Agency,  ch.  5,  §  1,  pp.  96,  97,  (edit.  1818);  Ante,  §§  73,  12?- 
188. 
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distinctions  on  this  subject,  which  deserve  to  be  examined,  not 
because  they  present  any  diversity  in  the  general  principle,  but 
because  they  present  some  diversity  in  the  application  of  it. 
Lord  Ck>ke  has  laid  down  the  rule  in  the  following  terms: 
^<  Regularly,  it  is  true  that,  where  a  man  doth  less  than  the 
commandment  or  authority  committed  unto  him,  there,  the  com- 
mandment or  authority  l)eing  not  pursued,  the  act  is  void.  And, 
where  a  man  doeth  that,  which  he  is  authorized  to  do,  and  more, 
there  it  is  good  for  that,  which  is  warranted,  and  void  for  the 
rest.  Yet  both  these  rules  have  divers  exceptions  and  limita- 
tions." ^  And  Lord  Coke  is  well  warranted  in  suggesting,  that 
there  are  exceptions  and  limitations.  Where  there  is  a  complete 
execution  of  the  authority,  and  something  ex  abundanti  is  added, 
which  is  improper,  there  the  execution  is  good,  and  the  excess 
only  is  void.  But  where  there  is  not  a  complete  execution  of  a 
power,  or  where  the  boundaries  between  the  excess  and  the 
rightful  execution  are  not  distinguishable,  there  the  whole  will 
be  void.^ 

§  167.  Some  illustrations  of  this  doctrine  may,  perhaps,  be 
useful.  Thus,  if  a  man  has  a  power  to  settle  a  jointure  upon 
his  wife  for  life,  and  he  should  execute  it  by  an  appointment  for 
ninety-nine  years,  if  she  should  so  long  live,  even  if  it  would  be 
a  void  execution  of  the  power  at  law,  it  would  be  upheld  in 
equity  pro  tanto.  For  in  such  a  case  he  has  done  less  than  his 
power,  and  the  boundaries  are  clear  and  distinguishable;  for  if 
the  wife  should  oujilive  the  ninety-nine  years,  the  estate,  for  the 
residue  of  her  life,  would  be  undisposed  of.^  So,  if  the  power 
were  to  lease  for  twenty-one  years,  and  the  party  should  make  a 
lease  for  forty  years,  it  would  be  a  good  execution  of  the  power 

in  equity,  although  not  at  law,  for  the  twenty-one  years,  and  void 

* 

'  Co.  Litt  268  a;  Com.  Dig.  Attorney^  C.  15;  Paley  on  Agency,  by  Lloyd 
179f  and  note  (n.)  ;    1  Li  verm,  on   Agency,  ch.  5,  §  1,  pp.  98,  101,  102,  (edit 

1818.) 

9  Harg.  note  (202)  to  Co.  Litt  258  a ;  Alexander  v.  Alexander,  2  Yes.  644 ; 
Com.  Dig.  Attorney  y  C.  15  ;  1  Li  verm,  on  Agency,  ch.  5,  §  1,  pp.  101,  102,  (edit 
1818.)  Mr.  Sugden,  in  his  work  on  Powers,  has  considered  this  subject  at  lai^, 
with  reference  to  powers  of  appointment  and  the  execution  of  powers  under  the 
Statute  of  Uses.     See  Sugden  on  Powers,  (8d  edit)  ch.  5,  per  tot,  and  especially 

7  and  8  of  the  same  chapter.     Id.  ch.  6,  §§  7  and  8,  (6th  edit.)  p.  S 73-456. 

'  Alexander  v.  Alexander,  2  Yes.  644 ;  Post,  §  1 73. 
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as  to  tbe  residue ;  for  it  distinctly  appears  liow  much  he  has 
exceeded  it.^  So,  if  a  power  of  appointment  is  executed  in  defi- 
nite proportions  among  persons  who  are  objects  of  the  power, 
and  others  who  are  mere  strangers,  it  will,  in  many  cases,  be 
good  as  to  the  proper  objects,  and  void  as  to  the  strangers, 
because  the  excess  is  clearly  ascertained ;  and  the  donee  of  the 
power  shall  not  be  allowed,  by  his  own  wrongful  act,  to  defeat 
the  rightful  execution  pro  tanto?  And  where  a  distinct  limitation 
.or  appointment  is  made  according  to  the  power,  and  another 
distinct  limitation  or  appointment  is  made  in  the  same  instru- 
ment, exceeding  the  power,  the  former  will  be  good  even  at  law, 
and  the  latter  will  be  held  void.' 

§  168.  Upon  the  same  ground,  if  a  warrant  of  attorney  is 
given  to  make  livery  to  one  person,  and  the  attorney  make  livery 
to  two ;  or  if  the  authority  is  to  make  livery  of  Blackacre,  and 
the  attorney  makes  livery  of  Blackacre  and  Whiteacre,  the  exe- 
cution is  good,  so  far  as  it  is  authorized  by  the  power,  and  void 
as  to  the  residue ;  ^  for  the  excess  is  clearly  ascertainable.  So, 
if  a  letter  of  attorney  be  to  make  livery  absolutely,  and  the 
attorney  make  it  upon  condition,  this  is  a  good  execution  of  the 
power,  and  amounts  to  a  sufficient  livery,  and  the  condition  is 
void.*  But  the  contrary  would  be  true,  if  the  livery  were  to  be 
made  upon  condition,  and  the  attorney  were  to  make  it  abso- 
lute ; '  or,  if  it  were  to  make'  livery  to  two,  and  he  made  it  to 
one  ooly.^ 

__L.M_m—^i-       M^um    I      -m\  ^M i _  _  '  

1  Alexander  v,  Alexander,  2  Yes.  644 ;  Sugden  on  Powers,  ch.  5,  §  8,  p.  549, 
MO,  (Jd  edit.)  ;  Id.  cb.  9,  §  1,  voL  2,  p.  59-79,  (6tb  edit)  ;  Campbell  v.  Leach, 
AmU.  R.  740 ;  Jenkins  v.  Kemishe,  Hardres,  R.  895 ;  Boe  v.  Prideaux,  10  East, 
168 ;  Dig.  Lib.  17,  tit  1,  1.  83. 

2  Sugden  on  Powers,  (Sd  ed.)  cb.  5,  §  8,  p.  546-549  ;  Id.  cb.  9,  §  1,  toL  2, 
p.  59-79,  (6tb  edit)  ;  Adams  v,  Adams,  Cowp.  R.  651. 

3  Sagden  on  Powers,  (8d  edit.)  cb.  5,  §  8,  p.  550-556 ;  Id.  cb.  9,  §  1,  vol.  2, 
p.  69-79,  (6th  edit)  ;  Commons  o.  Marshall,  6  Bra  Pari.  R.  168. 

4  Perkins  on  Convey,  n.  189 ;  1  Livenn.  on  Ageqcy,  cb.  5,  §  1,  pp.  101, 102, 
(•dit  1818.) 

»  1  liverm.  on  Agency,  102,  (edit  1818)  ;  Perkins  on  Convey,  n.  188,  189. 

6  Perkins  on  Convey,  n.  188  ;  1  Liverm.  on  Agency,  cb.  5,  §  1,  p.  102,  (edit. 
1818) ;  Co.  Lit  258  a. 

7  1  Liverm.  on  Agency,  cb.  5,  §  1,  p.  108,  (edit  1818) ;  2  Roll.  Abridg. 
Feoffment,  p.  9, 1.  50.  See  also  Dig.  Lib.  45,  tit  1,  L  1,  §  5.  A  case  somewhat 
analogous  to  some  of  the  foregoing  is  put  in  the  Roman  law.    Si  mibi  Pampbi- 
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.  §  169.  Upon  the  same  gronnd,  if  an  agent  were  anthorized  to 
procure  insurance  upon  a  ship  for  two  thousand  dollars,  and  be 
should  procure  a  policy  for  two  thousand  dollars  on  the  ship, 
and  two  thousand  dollars  on  the  cargo,  the  policy  would  be 
held  good  as  to  the  ship,  and  void  as  to  the  cargo,  at  least  unless 
under  special  circumstances.^  On  the  other  band,  if  an  agent 
were  authorized  to  sign  a  note  for  his  principal,  payable  in  six 
months,  and  be  should  sign  one  payable  in  sixty  days,  it  would 
be  utterly  void.^  [So,  if  being  authorized  to  draw  a  bill  at  four 
months,  be  draws  one  payable  in  less  then  four  months  from  the 
time  it  is  drawn,  but  antedates  it,  making  it  apparently  drawn 
according  to  his  authority.^]  So,  if  an  agent  were  authorized  to 
purchase  goods  on  a  credit  of  three  and  six  months,  and  to  give 
notes  accordingly  in  the  name  of  the  principal ;  and  he  were  to 
purchase  the  goods  and  give  notes  payable  at  four  and  five 
months,  it  would  be  utterly  void,  since  in  neither  respect  is  it  in 
conformity  to  the  authority,  as  to  the  time  of  credit  given  to  the 
principal,  although  the  credit  may  possibly  be  equally  beneficial 
to  him  ;  for,  as  to  that,  the  agent  has  no  right  to  judge.^ 

§  170.  The  general  principle,  which  pervades  all  these  cases, 
is  the  same ;  that  the  principal  is  not  bound  by  the  unauthor- 
ized acts  of  his  agent,  but  is  bound  where  the  authority  is  sub- 
stantially pursued,  or  so  far  as  it  is  distinctly  pursued.  But  the 
question  may  often  arise,  whether,  in  fact,  the  agent  has  exceeded 
what  may  be  deemed  the  substance  of  his  authority.  Thus,  if  a 
man  should  authorize  an  agent  to  buy  one  hundred  bales  of  cot- 
ton for  him,  and  he  should  buy  fifty  at  one  time  of  one  person, 
and  fifty  at  another  time  of  a  different  person ;  or  if  he  should 
buy  fifty  only,  being  unable  to  purchase  more  at  any  price,  or  at 
the  price  limited ;  the  question  might  arise,  whether  the  authority 
was  well  executed.     In  general,  it  may  be  answered  that  it  was; 


lum  stipulanti,  tu  Pamphiium  et  Stichum  spoponderis ;  Stichi  abjectionem  pro 
flupervacuo  habendam  put9.  Nam  ri  tot  sunt  stipulationes  quot  corpora ;  dnas 
sunt  quodammodo  stipulationes,  una  utHis,  alia  inutilis.  Neque  ritiatur  utiiis  per 
hanc  inutilem.  Dig.  Lib.  45,  tit  1, 1.  1,  §  5  ;  1  Li  verm,  on  Agency,  ch.  5,  §  1, 
p.  102,  note,  (edit  1818.) 

)  Liverm.  on  Agency,  ch.  5,  §  1,  pp.  101,  102,  (edit  1818.) 

s  Batty  t;.  Carswell,  2  John.  R.  48 ;  Dig.  Lib.  45,  tit  1,  L  1,  §  4. 

3  Tate  t;.  Evans,  7  Missouri,  419. 

*  Post,  §  175-178  ;  Instit  Lib.  3,  tit  27,  §  8. 
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because,  in  such  a  case,  it  would  ordinarily  be  implied,  that  the 
purchase  might  be  made  at  different  times,  of  different  persons ; 
or  that  it  might  be  made  of  a  part  only,  if  the  whole  could  not 
be  bought  at  all,  or  not  within  the  limits  prescribed.^  So,  if  a 
commission  to  an  agent  were  to  purchase  fifty  shares  of  the 
stock  of  a  bank,  and  the  agent  should  contract  with  one  person, 
who  is  the  owner  of  thirty  shares,  for  the  purchase  of  that  num- 
ber, intending  to  buy  the  remaining  twenty  shares  from  some 
other  person,  the  principal  would  be  bound  by  that  contract, 
although  the  agent  should  afterwards  fail  in  his  attempts  to  buy 
the  remaining  twenty.^  So,  if  a  merchant  should  direct  his  cor- 
respondent to  procure  insurance  for  him  of  two  thousand  dollars 
upon  a  particular  voyage,  for  a  particular  ship,  and,  after  one 
underwriter  had  subscribed  one  thousand  dollars,  the  others 
should  decline  the  risk ;  in  such  a  case,  the  authority  would  be 
well  executed  for  the  one  thousand  dollars,  and  the  principal 
would  be  bound  to  pay  the  premium.^  So,  if  the  principal 
should  authorize  his  agent  to  become  surety  in  a  certain  sum 
for  him,  and  he  should  become  surety  in  a  less  sum,  it  has  been 
thought  that  the  principal  would  be  bound  by  the  stipulation ; 
and  such,  indeed,  is  the  rule  of  the  Roman  law.^ 

§  171.  But  cases  may  arise,  in  which  it  would  be  as  manifest 
from  the  objects  of  the  purchase,  that  the  whole  or  no  part  of  the 
property  was  to  be  bought,  and  even  bought  of  the  same  person. 
As  for  example,  if  a  person  should  authorize  his  agent  to  buy  a 
ship,  it  would  be  presumed  that  a  purchase  of  the  whole,  and 
not  of  a  part,  was  intended ;  for  the  convenient  use  of  a  ship 
may  be  most  materially  impaired  by  a  divided  ownership ;  and, 
perhaps,  the  whole  objects  of  the  purchase  would  thereby  be  de- 
feated.^    The  same  rule  would  apply  to  the  case  of  a  commis- 

*  1  Liverm.  on  Agency,  ch.  5,  §  1,  pp.  99,  100,  (edit.  1818) ;  Dig.  Lib.  17, 
tit.  1,  i.  SS. 

«  1  Liyerm.  on  Agency,  ch.  6,  §  1,  pp.  99,  100,  (edit  1818)  ;  2  Kent,  Gomm. 
Lect  41,  pp.  618,  619,  (4th  edit.) 

3  1  Liverm.  on  Agency,  ch.  5,  §  1,  p.  100,  (edit  1818) ;  Dig.  Lib.  17,  tit  1, 
L  88. 

*  Post,  §  174;  1  Liverm.  on  Agency,  ch.  6,  §  1,  p.  100,  (edit  1818);  Dig. 
Lib.  17,  tit  1,  L  88 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  46.  See  also  Gordon  v. 
Buchanan,  5  Yeiger,  811 ;  Lathrop  v.  Harlow,  28  Missouri,  213. 

«  Post,  §  180. 
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sion  or  anthority  to  bny  a  plantation.  It  wonld  not  be  a  good 
ezecotion  of  the  commission  to  buy  a  part  thereof  only,  or  to  bny 
an  undiTided  share  of  it,  or  any  interest  in  it  less  than  the  fee. 
In  all  such  cases,  it  wonld  generally  be  presumed,  that  the 
entirety  of  the  property  constituted  an  essential  element  in  the 
purchase.^     But  of  this  more  hereafter.^ 

§  172.  The  true  inquiry,  therefore,  in  all  such  cases,  is,  what, 
under  all  the  circumstances,  is  the  true  nature  and  limits  of  the 
authority.  If  it  is  exceeded  in  any  substantial  manner,  it  will 
not  be  obligatory  on  the  principal.^  Let -us  suppose  a  case,  where 
A  should  authorize  B  to  purchase  ten  bales  of  cotton  at  ten  cents 
per  pound ;  and  B  should  purchase  the  ten  bales  at  eight  cents 
per  pound ;  no  one  would  doubt,  that  the  purchase  would  be 
•binding  upon  the  principal;  because  the  meaning  of  the  parties 
is  presumed  to  be,  that  the  price  should  not  exceed  the  ten  cents. 
In  such  a  case,  the  maxim  may  well  apply,  Omne  majus  in  se 
cantinet  minus.  MajoH  sumnuB  minor  inest^  But  if  B  should,  in 
such  a  case,  purchase  at  twelve  cents,  the  purchase  would  not  be 
binding  on  the  principal,  or  at  least,  not  binding  unless  B  should* 
offer  the  bales  of  cotton  to  A  for  the  price  of  ten  cents.^  In  the 
former  case,  the  bargain  would  be  advantageous  to  the  principal ; 
in  the  latter  case  it  would  be  injurious ;  and  the  law  will  con- 
strue the  intention  favorably  in  the  case,  where  the  less  price  is 
given,  because  it  is  for  the  advantage  of  the  piincipal,  and  must 
be  presumed  to  have  been  within  the  scope  of  the  authority ;  but 
it  will  never  construe  it  to  have  been  the  intention  of  the  princi- 
pal to  allow  the  agent  to  exceed  the  authority  given  to  him,  when 
it  is  to  his  disadvantage.^ 

§  173.  Upon  somewhat  similar  grounds  of  the  apparent  iaten- 
Hion,  an  agent,  who  has  not  a  mere  authority,  but  has  an  autfaoir- 

i  1  LiyenxL  on  Agency,  ch.  5,  §  1,  p.  100,  (edit  1818)  ;  Post,  176, 177. 

3  Post,  §176-178. 
S  Ante,  §  165. 

4  1  Liverm.  on  Agency,  ch.  6,  §  1,  >  96-98,  (edit  1818) ;  Instit  Lib.  8,  tat 
27,  §  8 ;  2  Kent,  Oonun.  Lect  41,  617,  618,  (4th  edit)  ;  Post,  §§  174, 176L 

^  Pothier  on  Oblig.  n.  77,  78 ;  Co.  Lit.  258  (a)  ;  1  Liverm.  on  Agency,  eh.  5, 
§  1,  p.  97-99  ;  Dig.  Lib.  17,  tit  1,  L  S8 ;  1  Bomat,  B.  1,  tit  15,  §  8,  arts.  6,  7 ; 
8  Kent,  Comm.  Lect  41,  p.  617-619,  (4th  edit.);  Jyst  Inst  Lib.  8,  tit  27, 
8§8,9. 

•Ibid.;  Post, §175. 
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ity  coupled  with  an  interest,  may  do  less  than  the  terms  of  his 
authority  seem  directly  to  warrant,  and  yet  bind  his  principal.^ 
Thus,  if  in  England  a  copyholder  for  life  has  a  license  to  lease 
for  five  years,  he  may  lease  for  three  years ;  for  it  will  be  pre- 
sumed, that  the  authority  was  limited  in  its  extent  to  the  dura- 
tion of  five  years,  and  comprehended  any  immediate  period.' 
So,  a  license  to  a  copyholder  for  life  to  lease  for  five  years,  if  he 
should  so  long  live,  will  be  well  executed  by  a  lease  for  five  years, 
omitting,  if  he  should  so  long  live ;  for  the  law  will  imply  the 
limitation  in  such  a  case.' 

§  174.  The  Roman  law  adopted  similar  distinctions.  The 
general  rule  in  that  law  was,  (as  we  have  already  seen,)  that  the 
limits  of  the  authority  must  be  strictly  observed.^  If  an  author- 
ity was  given  to  buy  at  a  limited  price,  that  price  could  not  law- 
fully be  exceeded.  Diligenier  igUur  fines  mandati  custodiendi 
sunt  Nam  qui  ezcessity  cUiud  quid  facere  videturfi  Prceterea  in 
causa  mandati  etiam  illud  vetitur^  ut  interim  nee  melior  causa 
mandanUs  fieri  possit ;  interdum  melior  ;  deterior  vero  numquamJ 
Melior  autem  causa  mandantis  fieri  potest^  sij  cum^  tibi  mandassem^ 
ut  Slichum  decem  emeresy  tu  eum  minoris  emeris ;  vel  tantidem^  ut 
aliud  quicquam  servo  accederet ;  utroque  enim  casUy  aut  non  ultra 
pretium^  aut  intra  pretium  fecistiJ  Et  quidem  si  mandavi  tibij  ut 
atiquam  rem  mihi  emeres  nee  de  pretio  quidquam  statui^  tuque 
emistij  utrinque  actio  nascitur?  But  the  Roman  lawyers  were 
divided  in  opinion,  whether,  if  the  stipulated  price  was  exceeded, 
the  principal  was  bound  if  the  agent  ofiered  to  remit  the  excess. 
However,  the  better  opinion  was  that  maintained  by  Proculus, 

• 

1  See  ante,  §  164  ;  Post,  §  489. 

<  Com.  Dig.  Attorney,  C.  12,  15 ;  1  Roll.  Abridg.  Authority,  6.  1,  1.  47 ;  Ante, 
§  167. 

«  1  Roll.  Abridg.  Authority,  G.  2,  I.  50 ;  Com.  Dig.  Attorney,  C.  15 ;  Ante, 
§  167. 

4  Ante,  $§  48,  70. 

«  Ante,  §  70;  Dig.  Lib.  17,  tit  1, 1.  5  ;  Pothier,  Pand.  Lib.  17,  tit.  1,  n.  41. 
The  Institutes  say,  (Lib.  S,  tit.  27,  §  8,)  Is,  qui  exequitur  mandatum,  non  debet 
ezcedere  fines  mandati.    Ante,  §§  43,  70. 

6  Dig.  Lib.  17,  tit.  1, 1.  S ;  Pothier,  Pand.  Lib.  17,  tit.  1,  n.  49  ;  Just.  Inst.  Lib. 
8,  tit.  27,  §§  8,  9. 

7  Dig.  Lib.  17,  tit  1, 1.  5,  §  5  ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  48  ;  Just  Inst 
Lib.  S,  tit  27,  §  8 ;  1  Domat,  B.  1,  Ut  15,  §  3,  art  6. 

9  Dig.  Lib.  17,  tit  1, 1.  8,  §  1. 
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that,  in  such  case,  the  principal  was  bonnd.^  Quod^  si  pretium 
statuij  tuque  pluris  emistij  quidam  negaverunty  te  mandati  habere 
actionem^  etiam  si  paratus  esses j  idj  quod  exedit^  remittere  ;  namqute 
iniquum  est^  non  esse  tnihi  cum  iUo  actfonem^  si  noKt ;  ifli  vero^  si 
velitj  mecum  esse?  Sed  Procfdus  recte  eum^  usque  ad  pretium 
staiutum,,  acturum  ezistimat ;  qum  sententia  sane  benignior  est? 
Again  ;  RogatuSy  ut  fidejuberet ;  si  in  minorem,  summam  se  obK' 
gavity  recte  tenetur.  Si  in  majorem,  Julianus  verius  putat,  quod  m 
plerisque  responsum  esty  eunij  qui  majorem  summam^  quam  rogatus 
eraty  fidejussissety  hactenus  mandati  actionem  habercj  quaiem^ 
rogatus  esset ;  quia  id  fecissetj  quod  manddum  ei  est ;  nam  usque 
ad  earn  summam  in  quam  rogatus  eraty /idem  ejus  spectasse  videtur^ 
qui  rogavit? 

§  175.  But  the  mere  fact,  that  the  bargain,  which  is  made,  wiH 
be  more  beneficial  for  the  principal,  will  not  avail  the  agent  if  it 
be  different  from  the  substance  of  the  authority.^  Thus,  if  A 
authorizes  B  to  purchase  a  particular  house  at  a  certain  price, 
and  B  purchases  another  house  at  a  lower  price,  which  is  really 


1  2  Kent,  Comm.  Lect.  41,  p.  618,  (4  th  edit.)  ;  1  Li  verm,  on  Agency,  ch.  5, 
§  1,  pp.  98,  99,  (edit.  1818)  ;  Just.  Inst  Lib.  8,  tit  27,  §  8.  Mr.  Livermore  thinks 
that  the  same  rule  prevails  in  our  law ;  and  he  puts  the  case  thus :  "  If  I  hare 
directed  my  agent  to  cause  insurance  to  be  effected  for  me,  and  he  pays  a  higher 
premium  than  that  prescribed  by  the  order,  the  commisrion  will  be  well  executed, 
.the  excess  being  a  charge  upon  him."  Ibid.  And  he  cites  a  case  from  Yalm, 
Comm.  tome  2,  lir.  8,  tit.  6,  Des  Assur.  art.  8,  to  that  effect.  Perhaps  it  may 
not  be  quite  certain  that  our  law  would  decide  this  case  in  the  same  way,  although 
the  decision  is  full  of  equity.  It  might  be  difficult  to  say,  that  the  principal  could 
insist  upon  his  right  to  adopt  the  policy,  made  contrary  to  his  orders,  without  rat- 
ifying it  in  toto.  And,  on  the  other  hand,  it  might  be  difficult  to  say,  that  the 
agent  could  compel  the  principal  to  adopt  any  indivisible  contract  of  this  nature, 
made  contrary  to  his  orders,  by  a  remission  of  part  of  the  premium.  See  Pind- 
ley  V,  Breedlove,  16  Martin,  K  105.  Mr.  Chancellor  Kent,  however,  is  of  opin- 
ion, (and  his  opinion  is  deservedly  of  very  great  authority,)  that  the  decree  of 
the  French  Court  was  right,  and  that  the  defence  was  unjust  2  Kent,  Comm. 
Lect.  41,  p.  618,  (4th  edit) 

s  Dig.  Lib.  17,  tit  1, 1. 8,  §  2 ;  Pothier,  Pand.  Lib.  17,  tit.  1,  n.  45 ;  1  Stair,  Inst 
by  Brodie,  B.  1,  tit  12,  §9. 

3  Dig.  Lib.  17,  tit  1, 1.  4,  and  1.  5,  §  8, 1.  ZZ ;  Pothier,  Pand.  Lib.  17,  tit  1,  n. 
45,  46  ;  Just  Inst  Lib.  8,  tit  27,  §  8  ;  1  Liverm.  on  Agency,  ch.  5,  §  1,  pp.  97, 
98,  (edit  1818)  ;  1  Domat,  B.  1,  tit  15,  §  8,  art.  7. 

4  Dig.  Lib.  17,  tit  1, 1.  88;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  46. 
6  Ante,  §170. 
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a  better  honse,  still  A  is  not  bound  thereby ;  for  the  estate  is  not 
that  which  was  authorized  to  be  bought  Si  mandavero  tibi^  ut 
domum  Sejanam  ceniufh  emeres^  tuque  TUiatuim  emeris  longi 
majoris  preiii^  cetUum  tamen^  out  etiam  minaps  nan  videris  implesse 
mandaium} 

§  176.  Upon  a  broader  ground,  any  deviation  from  the  author- 
ity which  would  defeat  the  manifest  inducements  of  the  princi- 
pal to  make  the  purchase,  would  be  void,  whether  the  bargain 
were  beneficial  or  not  Therefore,  if  an  authority  is  given  to 
purchase  a  house  with  an  adjoining  wharf  and  store,  and  the 
agent  should  buy  the  house  only,  although  at  an  advantageous 
bargain,  the  principal  would  not  be  bound  to  take  the  house, 
especially  if  tti^  wharf  and  st9re  constituted  an  apparent  induce- 
ment to  the  purchase.'  So,  if  an  agent  were  authorized  to  pur- 
chase a  certain  farm  in  fee,  and  he  should  purchase  an  interest 
for  life,  or  for  years,  or  an  undivided  right  or  share  of  one  tenant 
in  common  therein,  the  principal  would  not  be  bound  thereby;  for 
it  would  be  presumed,  that  the  main  inducement  to  the  purchase 
was  the  purchase  of  the  entirety  of  the  estate  and  title.^  It 
would  be  an  abuse  of  the  meaning  of  the  maxim,  Majori  sumnua 
minor  inest^  to  apply  it  to  such  cases.^  So,  if  the  principal  should 
authorize  the  agent  to  purchase  a  house  for  him,  it  would  not  be 
a  proper  execution  of  the  authority  to  purchase  a  part  of  the 
house  only,  for,  it  must  be  presumed,  unless  the  contrary  should 
appear,  that  the  principal  intended  the  purchase  of  the  whole 
house,  and  not  of  a  part  only.^  But  if  the  whole  house  were 
purchased,  it  would  not  make  any  difference  as  to  binding  the 
principal,  that  it  was  purchased  in  parts  of  the  different  own- 
ers.^ 

§  177.  However,  in  the  case  of  an  authority  to  purchase  a 

fiurm,  or  tract  of  land,  owned  and  sold  in  parts,  it  seems,  that 

• 

1  Dig.  Lib.  19,  tit  1, 1.  5,  §  2 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  43 ;  Pothior  on 
Oblig.  n.  78 ;  1  Liyerm.  on  Agency,  103,  (edit  1818.) 

•  2  Kent,  Comm.  Lect41,  pp.  618,  619,  (4th  edit) 
3Ibid. 

4  Ante,  §  1 72. 
.  «  Dig.  Lib.  17,  tit  1,  1.  36,  §  2 ;   Pothier,  Pand.  Lib.  17,  tit  1,  n.  44 ;  Pothier, 
Txait^  de  Mandat,  n.  96 ;  Ante,  §  171. 

6  Dig.  jUbw  17,  tit  1,  L  3J»,  36,  §§  1,  2;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  44 ; 
Post,  S  177. 
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by  the  Roman  law  a  purchase  of  a  part  would  be  within  the 
authority,  unless  there  was  a  plain  restriction,  that  the  whole 
should  be  purchased  or  none.  At  least,  so  the  Digest  seems  to 
import ;  Quod  si  funduniy  qui  per  partes  venitj  emendum  tibi  nuin^ 
dassem^  sed  iioj  ut  non  aliter  mandato  ienear^  quam  si  totum  fim- 
dum  emeresy  si  totum  emere  non  potuerisj  in  pariibus  emendis  tibi 
negotium  gesseris ;  sive  habueHs  in  eo  fundo  partem^  sive  non; 
et  eveniet^  ut  isj  cui  tale  mandatum  datum  esty  periculo  suo  in^ 
terim  partes  emat;  et  nisi  totum  emeriti  ingratus^  eas  retineat} 
Quod  si  mandassem  tibi^  ut  fundum  mihi  emereSj  nan  addito 
eoj  ut  non  aliter  mandato  tenear^  quam  si  totum  emeres ;  et  tu 
partem,  vel  quasdam  partes  ejus  emeris  ;  turn  habebimus  sine 
dubio  invicem  mandati  actionem,  quamvis  aliquas  partes  emere 
non  potuisses? 

§  178.  The  ground  of  this  distinction  is  not  very  apparent 
But  it  probably  may  have  rested  upon  the  presumption,  that 
where  the  house  or  land  is  owned  and  to  be  sold  in  parts,  the 
authority  ought,  in  the  absence  of  all  controlling  restrictions 
to  be  treated  as  an  authority  to  purchase  the  parts  in  Beveralty, 
as  far  as  the  agent  can.     In  our  law,  it  is  most  probable,  that 


1  Dig.  Lib.  17,  tit  1, 1.  36,  §  2 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  44  ;  Pothier, 
Traits  de  Mandat,  n.  95 ;  Liyemi.  on  Agency,  ch.  5,  §  1,  pp.  100,  101,  (edit 
1818)  ;  2  Kent,  Comm.  Lect  41,  pp.  618,  619,  (4th  edit) 

*  Dig.  Lib.  17,  tit  1,  1.  86,  §  S ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  44.  Mr. 
Livermore  has  stated  the  wholo  of  this  doctrine  with  singular  clearness  and  acca* 
racy,  and  supposes  it  to  be  coincident  with  our  law.  **  Therefore,"  says  he,  **  if  I 
have  commissioned  you  to  buy  for  me  a  certain  plantation,  and  yon  have  bought 
a  part  of  it  only,  this  purchase,  which  yon  have  made  in  my  name,  will  not  be 
obligatory  upon  me ;  for  this  business  is  of  an  entire  nature ;  and  although  I 
might  have  a  desire  to  be  the  owner  of  the  entire  plantation,  yet  its  value  may  be 
very  much  lessened,  or  in  my  estimation  lost,  by  a  divuion  of  it  If,  however, 
when  I  employed  you  to  purchase  thb  plantation,  I  knew,  that  it  was  owned  by 
several  tenants  in  common,  who  proposed  to  sell  their  interests  separately,  I  shall 
be  bound  by  your  contracts  if  you  have  purchased  the  estate  of  some  of  die 
tenants  in  common,  but  have  not  been  able  to  purchase  of  the  others ;  unlev 
there  were  an  express  provision,  that  I  should  be  obliged  only  in  case  of  all  the 
estate^  being  purchased.  It  is  the  same  thing,  if  the  estate,  which  the  agent  hat 
obtained,  is  less  than  that  which  he  was  authorized  to  purchase.  As,  if  I  have 
given  you  an  authority  to  purchase  for  me  the  estate  of  J.  S.  in  a  certain  dwell* 
ing-house,  of  which  he  has  the  fee-simple,  and  you  procure  me  a  lease  for  life,  or 
a  term  of  years ;  this  will  not  be  in  pursuance  of  your  authority."  1  Liverm.  oa 
Agency,  ch.  5,  §  1,  pp.  100,  101,  (edit  1818.) 
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the  construction  would  ordinarily  be  the  other  way,  unless  under 
peculiar  circumstances ;  as,  where  the  purchaser  was  already  a 
part-owner  of  the  house  or  land  ;  and  the  object  might  fairly  be 
presumed  to  be  to  enlarge  his  interest  in-  it,  by  purchasing  the 
shares  of  the  other  part-owners,  as  he  might  be  able,  from  time 
to  time. 

§  179.  Similar  considerations  would  apply  to  the  converse 
case,  where  an  agent  is  authorized  to  sell  the  land  of  his  prin- 
cipal ;  for  a  sale  of  a  part  at  one  time,  and  a  sale  of  another 
part  at  another  time,  might,  in  some  cases  be  deemed  good,  and 
in  others  be  deemed  bad,  according  to  the  just  presumption  of 
intent,  and  the  consideration,  whether  a  partial  sale  would  be 
injurious,  or  not,  to  the  sale  of  the  residue.  Thus,  for  example, 
if  A  should,  by  his  will,  devise  all  his  lands  to  be  sold,  it  might 
be  a  good  execution  of  the  authority,  to  sell  a  part  at  one  time, 
and  h  part  at  another.^  So,  if  there  be  a  feoffment  of  different 
parcels  of  land,  with  a  letter  of  attorney  to  make  livery  thereof, 
the  attorney  may  make  livery  of  a  part  thereof  at  one  time,  and 
for  a  part  thereof  at  another  time.^     So,  if  A  should  authorize 


1  Comm.  Dig.  Attorney,  C.  15  ;  Co.  Litt.  113  a. 

«  Comm.  Dig.  Attorney,  G.  15  ;  Aattey  v.  Trevellion,  Moore,  R.  278,  280.  It 
mta  held,  in  Corlies  v.  Widdifield,  6  Cowen,  R.  181,  that,  if  a  factor  has  the 
goods  of  different  principals  for  sale  on  credit,  he  may  sell  the  whole  to  one  pur- 
chaser, and  take  his  note,  payable  to  himself,  for  the  aggregate  amount,  and  it 
will  not  be  a  violation  of  his  duty.  But  that  case  had  some  peculiarities  in  it, 
affecting  the  general  doctrine  so  laid  down.  And  it  may  deserve  much  consid- 
eration, whether  uniting  in  one  note  the  claims  of  diff*erent  principals  might  not 
materially  affect  the  rights  of  each.  The  Court  in  that  very  case,  seemed  to  be 
of  opinion,  that,  at  least  under  some  circumstances,  the  act  might  have  been  a 
riolation  of  duty.  See  Jackson  r.  Baker,  1  Wash.  Cir.  R  395,  445  ;  Ante,  §  38, 
note.  In  Johnson  v,  O'Hara,  5  Leigh,  Virg.  R.  456,  it  was  proved  to  be  the  usage 
in  Petersburg,  (Virginia,)  for  a  commission  merchant,  not  only  to  sell  on  credit, 
hot  to  take  one  note  for  the  goods  sold  for  different  persons,  payable  to  himself 
or  order,  and  that  he  might  procure  such  note  to  be  discounted  in  his  own 
name.  But  in  so  procuring  the  note  to  be  discounted,  the  Court  held  that  he 
made  it  his  own,  and  was  liable  for  the  proceeds  to  his  principal,  although  the 
maker  of  the  note  had  failed.  Post,  §  204  a,  205.  [In  the  case  of  Clarke  v.  Tip- 
(Mn,  9  Beavan,  R  284,  it  is  said,  that  among  the  most  important  duties  of  a  factor 
are  those  which  require  him  to  give  to  his  principal  the  free  and  unbiased  use  of 
hb  own  discretion  and  judgment,  to  keep  and  render  just  and  true  accounts,  and 
to  keep  the  property  of  hia  principal  unmixed  with  his  own,  or  the  property  of 
other  persons.] 
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his  agent  to  sell  all  his  houses  and  lands  in  a  partienlar  place, 
where  he  owned  divers  distinct  houses  and  tracts  of  land  in 
severalty,  a  sale  of  one  house  or  tract  at  one  time,  and  the 
sale  of  another  house  or  tract  at  another,  would,  or  at  least 
might  be  good.  But  a  sale  of  an  undivided  portion  of  any 
one  house,  or  tract  of  land,  would  hardly  be  deemed  justified 
by  the  power,  from  its  apparent  tendency  to  injure  the  sale  of 
the  residue,  and  to  diminish  the  value  of  the  residue,  even  to  the 
owner  himself. 

§  180.  In  cases  of  mercantile  sales  of  personal  property,  a 
very  liberal  construction  of  the  authority  would,  undoubtedly, 
be  generally,  although,  perhaps,  pot  universally  adopted.^  Thusi 
if  A  should  consign  a  cargo  of  goods  to  B  for  sale ;  there 
could  be  no  doubt  that  B  might  sell  different  parcels  thereof 
to  different  persons,  and  at  different  times  ;  and  the  sales 
would  be  held,  by  implication,  fairly  within  the  scope  of  the 
authority.  This  is  the  known  usage  of  trade ;  and  it  would 
probably  be  adopted  as  a  just  rule  of  interpretation  of  the  au- 
thority, independent  of  any  known  usage  in  the  particular  place 
of  sale.  But,  if  an  agent  were  authorized  to  seU  a  ship,  it 
would,  upon  grounds  of  inconvenience,  be  presumed  that  a 
sale  of  the  whole,  and  not  of  a  part  only,  was  authorized ;  be- 
cause the  use  of  the  ship  for  beneficial  purposes  might,  (as  has 
been  already  intimated,)  be  greatly  embarrassed  by  a  divided 
ownership.^ 

§  181.  Where  an  agent  has  a  general  authority  to  receive  pay- 
ment of  a  debt,  he  is  ordinarily  bound  to  receive  the  whole  of  it 
in  money  only ;  for  that  is  the  only  way  which  will  enable  him 
completely  to  discharge  his  duty  to  his  principal.^  But  circum- 
stances may  vary  this  duty.  As,  for  ekample,  if  he  is  a  creditor 
of  his  principal,  and  the  latter  has  authorized  him  to  deduct  from 

-* --  !■  II 

i  Ante,  §§  60,  78,  74,  82. 

2  See  1  Liverm.  on  Agency,  ch.  5,  §  1,  pp.  99,  100,  (edit.  1818)  ;  Ante,  §  171. 
Mr.  Lloyd,  in  his  edition  of  Paley  on  Agency,  has,  in  his  note  to  pp.  179,  180, 
(note  n.)  said,  that  inquiries  as  to  the  due  execution  of  powers  on  this  point,  (of 
doing  more  or  less  than  the  power  directs,)  "  can  have  little  place  in  mercantile 
questions,  where  the  act  done  is,  for  the  most  part,  indivisible."  It  is  apparent, 
from  what  is  said  in  the  text,  that  this  remark,  in  its  general  latitude,  is  incorrect, 
if  not  unfounded. 

3  Ante,  §§  98, 103,  109,  and  note;  Post,  §§  215,  418,  429,  430,  and  note. 
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the  sum  received  the  amount  due  to  himself^  it  will  be  sufficient 
for  the  agent  to  receive  the  balance  in  cash,  which  will  remain 
due  to  the  principal  after  deducting  the  sum  due  to  himself ; 
and  as  to  the  other  part  of  the  debt,  he  may  settle  it  with  the 
debtor  as  he  pleases,  provided  he  gives  credit  therefor  to  the 
principal ;  since  it  can  make  no  difference  to  his  principal  how 
it  is  received,  or  whether  it  is  ever  received  by  the  agent  or  not.^ 
§  182.  Secondly.  What  is  the  degree  of  diligence  required  of 
agents,  in  the  proper  exercise  of  their  functions  ?  The  doctrine, 
upon  this  subject,  is  often  laid  down  in  very  loose  and  indeter- 
minate terms.  It  is  often  said,  that  an  agent  is  bound  to  use 
the  utmost  care  and  diligence  in  the  execution  of  his  trust.^  So, 
in  the  Roman  law,  terms  equally  indeterminate  are  often  used. 
Thus,  it  is  said,  in  the  Digest,  that  some  contracts  make  the 
party  liable  for  deceit  only ;  some  both  for  deceit  and  neglect. 
Nothing  more  than  responsibility  for  deceit  is  demanded  in 
deposits,  and  precarious  possessions,  or  possessions  at  wilL 
Both  deceit  and. neglect  ^are  inhibited  in  mandates,  lending  for 
use,  custody  after  sale,  taking  in  pledge,  hiring,  also  in  portions, 
guardianships,  and  voluntary  services.^  Among  these  some 
require  (even  more  than  ordinary)  diligence.  Contractus  quidam 
dolum  malum  dimtazat  recipiunt ;  quidam^  et  dolum  et  culpam. 
Dolum  tantumj  deposUum  et  precarium  ;  dolum  et  culpam^  manda- 
tum^  commodatum^  venditumj  pignori  acceptum^  locatum^  item  dotis 
datioj  tutelce  negotia  gesta.  In  his  quidam  et  diligentiam,^  And, 
again,  it  is  said,  after  enumerating  other  contracts ;  Sed  ubi 
tUriusque  tUilitas  vertitur^  ut  in  emptOf  ut  in  locato^  ut  in  dote^  ut 


1  Barker  v.  Greenwood,  2  Younge  &  Coll.  419,  420 ;  Stew^  v.  Aberdein, 
4  Mees.  &  Wels.  K  211,  22S ;  Post,  §  413,  note. 

•  Paley  on  Agency,  by  Lloyd,  Pt  1,  ch.  1,  §  2,  pp.  4,  6 ;  Madeira  v.  Towns- 
ley,  12  Martin,  R.  84.  Lord  Holt,  in  applying  the  doctrine  to  the  analogous 
cases  of  hiring,  says,  "  That  if  goods  are  let  out  for  a  reward,  the  hirer  is  bound 
to  the  utmost  diligence,  such  as  the  most  diligent  father  of  a  family  uses."  Coggs 
V.  Bernard,  2  Lord  Baym.  916 ;  Jones  on  Bailm.  86.  And  in  Buller's  Nisi  Prius, 
72,  it  is  laid  down,  that  *<  The  hirer  is  to  take  all  imaginable  care  of  the  goods 
delivered  for  hire."  Jones  on  Bailm.  6  ;  Id.  86.  See  also  1  Bell,  Comm.  §  894, 
pp.  867-870,  (4th  edit.) 

8  Jones  on  Bailm.  15,  16. 

4  Dig.  Lib.  60,  tit  17, 1.  23.  The  Florentine  copy  has  quideh;  the  Vulgate 
editions,  quidam,    Jones  on  Baihn.  18-20. 
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in  pignore^  ut  in  societate^  et  dolus  el  culpa  prcestaiur}  Upon  the 
true  meaning  of  these  passages  commentators  have  been  greatly 
divided.^  Even  in  case  of  mere  gratuitous  mandates,  the  Code 
is  supposed  to  have  required  very  exact  diligence,  and  to  have 
made  .the  mandatary  liable  for  slight  neglect.^  Aprocuratore 
dolum  et  omnem  culpam,  non  etiam  improvisum  casunij  prcestandum 
esse^  juris  auctoritate  manifeste  declaritur,^ 

§  183.  The  true  rule  undoubtedly  is,  that  as  the  contract  of 
agency  is  one  for  the  benefit  of  both  parties,  the  agent  is  under- 
stood to  contract  for  reasonable  skill  and  ordinary  diligence,  and 
he  is  consequently  liable  for  injuries  to  his  employer,  occasioned, 
by  the  want  of  reasonable  skill,  and  also  for  ordinary  negligence ;  ^ 
[but  not  for  injuries  caused  by  his  mistake  in  a  doubtful  matter 
of  law.^]  By  reasonable  skill,  we  are  to  understand,  such  as  is, 
and  no  more  than  is,  ordinarily  possessed  and  employed  by  per- 
sons of  common  capacity,  engaged  in  the  same  trade,  business, 
or  employments  By  ordinary  diligence,  we  are  to  understand, 
that  degree  of  diligence  which  persons  of  common  prudence  are 
accustomed  to  use  about  their  own  business  and  affairs.^ 

1  Dig.  Lib.  18,  tit  6,  L  5,  §  2. 

s  Jones  on  Bailm.  14, 17,  18-29  ;  Ersk.  Inst  B.  1,  tit.  1,  §  21 ;  Id.  tit  S,  §  86; 
1  Liverm.  on  Agency,  ch.  8,  §  2,  pp.  837,  888,  (edit  1818.) 

8  1  Stair,  Inst  B.  1,  tit  1 2,  §  10 ;  Ersk.  Inst.  B.  8,  tit  8,  §  86  ;  Story  on  Bailm. 
§178;  Heinecc.  Elem.  Jur.  Inst  Lib.  8,  tit  14,  §  788;  1  Domat,  B.  1,  tit  15, 
§  8,  art  4. 

4  Cod.  Lib.  4,  tit  85,1.  18;  Heinecc.  Elem.  Pand.  Lib.  17,  tit  1,  §288; 
Heinecc.  Elem.  Jur.  Inst  Lib.  8,  tit  14,  §  788. 

fi  Jones  on  Bailm.  9, 10,  28  ;  Id.  86,  119 ;  Story  on  B^lm.  §§  28,  455 ;  1  Bell, 
Comm.  §  889,  p.  864  ;  Id.  §  411,  p.  887,  (4th  edit)  ;  Molloy,  B.  8,  ch.  8,  §  10; 
Chitty  on  Comm.  and  Manuf.  215 ;  Chapman  v.  Walton,  10  Bing.  R.  57  ;  1  Lir- 
erm.  on  Agency,  881-841,  (edit  1818);  Paley  on  Agency,  by  Lloyd,  77,  78; 
Madeira  v,  Townsley,  12  Martin,  R.  84  ;  Leverick  v.  Meigs,  1  Cowen,  K  645 ; 
Broussard  v,  Declouet,  18  Martin,  R.  260 ;  Lawler  v.  Keaquick,  1  John.  Cas. 
174  ;  Savage  v.  Birckhead,  20  Pick.  K  167. 

6  Mechanics'  Bank  v.  Merchants'  Bank,  6  Mete.  18. 

7  Story  on  Bailm.  §  481-484;  Jones  on  Bailm.  94,  98,99;  Denew  v.  Da- 
verell,  8  Camp.  R.  451 ;  Leare  v.  Prentice,  8  East,  848 ;  1  Stair,  Inst  by  Brodie, 
B.  1,  tit  12,  §  10,  and  note ;  1  Liverm.  on  Agency,  ch.  8,  §^,  pp.  887-841,  (edit 
1818) ;  Id.  852 ;  Simpson  v.  Swan,  8  Camp.  R.  291 ;  Madeira  v.  Townsley,  12 
Martin,  R.  84;  Dartnall  v,  Howard,  4  Barn.  &  Cressw.  845;  1  Liverm.  on 
Agency,  ch.  8,  §  2,  p.  852-854,  (edit  1818);  Park  r.  Hammond,  6  Taunt  R. 
495 ;  Cheviot  v.  Brooks,  1  John.  R.  864 ;  Chapman  v.  Walton,  10  Bing.  R.  57. 

8  Jones  on  Bailm.  5-7 ;  Id.  121 ;  Story  on  Bailm.  §  11. 
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§  184..  This  seems,  also,  to  have  been  the  rule  of  the  Roman 
law,  where  Culpa  or  Levis  Culpa^  is  deemed  to  be  equivalent  to 
ordinary  neglect,  or  the  want  of  ordinary  diligence.^  And  in 
regard  to  skill,  although  the  language  of  the  Roman  lawyers  is, 
LnperUia  culpce  adnumeratur ;  spandet  peritiam  artis;  spondei 
diligeniiam gerendo  negotio  parent;^  yet,  this  is  to  be  understood 
with  the  proper  qualification,  that  the  agent  contracts  for  the 
reasonable  skill  belonging  to  persons  in  general,  engaged  in  the 
like  business  or  employment  In  negotio  gerendo  opus  sit  dili- 
gentia  atque  industria  ;  et  iSj  qui  mandate  diiigentiam  rei  gerendce 
convenientem  exigere  ;  et  qui  suscipit  mandatum^  hoc  ipso  induS' 
iriam  et  diiigentiam  ad  rem  exequendam  necessariam  insefutur 
ram^  recipere  videtur ;  ^  which  words  seem  to  import  no  more 
than  reasonable  diligence  and  skill,  adequate  to  the  ordinafy 
performance  of  the  task  required.  In  another  place  it  is  added  : 
Nihil  enim  amplius,  quam  bonam  fidem  prcestare  eum  oportet^  qui 
procurd0  However,  the  civilians  are  not  agreed  upon  this 
point;  and  therefore,  what  is  here  propounded  must  be  deemed 
open  to  much  doubt  and  discussion.^  The  same  rule,  at  least  in 
regard  to  diligence,  prevails  in  the  Scotch  law,®  in  that  of  France, 
and,  indeed,  in  all  the  continental  nations  of  Europe,  which  de- 
rive their  jurisprudence  from  the  Roman  law.^ 


1  Jones  on  Bailm.  21-23 ;  Heinecc.  Elem.  Inst  Lib.  8,  tit  14,  §  788 ;  Id.  Fand. 
Lib.  17,  tit  1,  §  233  ;  Ersk.  Inst  B.  3,  tit  3,§§  36,  37 ;  Pothier,  Observ.  Gdndrale 
at  the  end  of  his  Treatise  on  Obligations;  1  Pothier,  CEuv.  (edit  1781,)  4to. 
p.  455  ;  Story  on  Bailm.  §  24  ;  1  Bell,  Comm.  §  389,  p.  364,  (4th  edit.)  ;  Id.  pp. 
481,  482,  (5th  edit) 

*  Jones  on  Bailm.  23,  note  (m)  ;  Id.  68,  note  (w) ;  Id.  99,  note  (1) ;  Dig.  Lib. 
50,  tit  17,1.  132. 

8  Yinn.  ad  Inst  Lib.  4,  tit.  27,  §  11,  n.  2.  See  Pothier,  Traits  de  Mandat  n. 
46,  48  ;  Id.  Louage,  n.  425  ;  Story  on  Baihn.  §  481-435  ;  1  Domat,  B.  1,  tit  4, 
§  8,  n.  1,  art  1 ;  Id.  B.  1,  tit  15,  §  3,  art.  4,  5 ;  1  Liverm.  on  Agency,  ch.  8,  §  8, 
pp.  836,  837  ;  Id.  352  ;  1  Bell,  Comm.  §  394,  pp.  867-370,  (4th  edit)  ;  Id.  pp. 
481,  482,  (5th  edit) 

4  Dig.  Lib.  17,  tit  1, 1.  10,  Introd. 

5  Ibid. 

•  Ersk.  Inst  B.  8,  tit  1,  §  21 ;  Id.  tit  8,  §  86 ;  1  Bell,  Comm.  §  411,  p.  387, 
(4th  edit)  ;  Id.  §  889,  p.  364;  Id.  pp.  481,  482,  (5th  edit) 

'  Pothier,  Oblig.  n.  141,  142;  Pothier  on  Oblig.  App'x  Observ.  Gdn^rale; 
1  Pothier,  (Euv.  455,  (2d  edit  4to.  1781);  Story  on  Bailm.  §§  24,  480-485 ; 
Jones  on  Bailm.  80,  81. 

18* 
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§  185.  Whether  the  proper  degree  of  diligence  and  skill,  which 
the  law  requires  of  agents  in  performing  their  duties,  has  been 
applied  in  a  particular  trade,  employment,  or  business,  is  for  the 
most  part  a  matter  of  fact,  open  for  inquiry,  and  sometimes  in- 
volving points  of  great  delicacy  and  difficulty.  The  general 
usages  of  trade,  the  common  habits  of  the  particular  business, 
and  the  special  mode  of  dealing  between  the  principal  and  agent, 
will  often  explain  and  expound  the  duties,  required  of  the  agent, 
as  to  diligence  and  skill.^ 

§  186.  The  case  of  a  factor,  employed  to  make  sale  of  goods 
on  consignment,  may  furnish  a  fit  illustration  of  the  general  doc- 
trine. He  is  bound  not  only  to  good  faith,  but  to  reasonable 
diligence.  It  is  not  sufficient,  that  he  has  been  guilty  of  no 
£paud,  or  of  no  such  gross  negligence,  as  would  carry  with  it  the 
insignia  of  fraud.  He  is  required  to  act  with  reasonable  care 
and  prudence  in  his  employment,  and  to  exercise  l^s  judgment 
after  proper  inquiries  and  precautions.  If  he  shut  his  eyes 
against  the  light,  or  sell  to  a  person  without  inquiry,  when  ordi- 
nary diligence  would  have  enabled  him  to  learn  the  discredit  or 
insolvency  of  the  party,  he  will  not  be  discharged  from  responsi- 
bility to  his  principal.  [He  is  also  bound  in  absence  of  any 
special  directions  as  to  price,  to  sell  for  the  fair  market  value.^] 
So,  also,  he  will  not  be  permitted  to  sell  his  own  goods  to  a  pur- 
chaser, and  take  security  for  the  price,  and  at  the  same  time  to 
sell  the  goods  of  his  principal  to  the  same  party  without  any 
security.  For,  he  is  bound  to  exercise  at  least  as  much  diligence 
and  care,  as  to  his  factorage  transactions,  as  he  does  as  to  his 
own  private  concerns.  And,  in  the  supposed  case,  it  would 
afford  ground  for  presumption  that  the  factor  had  knowlege  of 
some  latent  defect  of  credit,  although  in  the  commercial  world 
in  general  the  purchaser  stood  with  a  fair  character.  But  this 
presumption  would  not  ordinarily  arise  from  the  mere  fact  of  the 
factor's  taking  security  for  advances  made  to  the  same  purchaser 
in  money,  or  even  receiving  a  premium  for  such  advances.  He 
may  well  refuse  to  lend  his  own  money  without  security,  or  a 


»  Ante,  §§  95  and  96  ;  1  Lirenn.  on  Agency,  ch.  8,  §  2,  p.  836-841,  (edit 
1818) ;  Nichols  v.  House,  2  Louisiana  R.  882 ;  8  Chitty  on  Comm.  and  Manuf. 
215-218. 

2  Bigelow  p.  Walker,  24  Verm.  149. 
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premium  upon  grounds  altogether  distinct  from  any  doubt  of  the 
solvency  of  the  party.  In  order  to  affect  the  factor  with  the  im- 
putation of  negligence,  it  is  sufficient,  if  he  have  notice  of  facts 
which  ought  to  put  a  person  of  ordinary  prudence  on  his  guard. 
For  the  same  rule  prevails  here  as  in  equity,  that  the  factor 
will  be  held  affected  with  the  notice,  if  the  facts  be  such  as 
ought  to  have  put  him  upon  further  inquiry  before  he  sold  the 
goods.^ 

§  187.  Another  illustration  may  be  derived  from  the  case  of 
insurance  brokers,  or  agents  employed  to  procure  insurance. 
Their  duty  is  to  take  care  that  the  policy  is  procured  in  such  a 
manner,  and  in  such  terms,  as  to  cover  the  contemplated  voyage 
and  risks ;  and  they  are  bound  to  possess  reasonable  skill  on  this 
subject.  So,  they  are  to  take  care  that  the  underwriters  are 
persons  in  good  credit  at  the  time  of  the  insurance,  otherwise, 
they  must  J^ear  the  loss  arising  from  their  insolvency.^  But  if 
the  un'derwriters  are  in  good  credit  at  the  time,  their  subsequent 
insolvency  will  not  make  the  broker  responsible  to  his  employer.' 

§  188.  But  new  cases  and  new  exigencies  are  perpetually  aris- 
ing, in  which  it  is  not  easy  to  say  that  there  is  any  established 
general  rule  ;  or  that,  if  a  general  rule  is  established,  it  can  with 
propriety  govern  such  new  cases,  under  all  their  circumstances. 
Resort  must  then  be  had  to  the  general  principle  of  law  on  the 
subject,  aided  by  a  search  into  those  kindred  doctrines,  which 
may  furnish  analogies  to  guide  or  instruct  us  in  arriving  at  the 
proper  conclusion.  It  may,  however,  be  generally  stated,  that 
where  an  agent  has  used  reasonable  diligence  and  skill  he  is  not 
liable  for  accidents,  or  losses,  or  damage,  happening  without  his 
default,  such,  for  example,  as  for  losses  by  robbery,  by  fire,  or 
by  other  accident,  either  at  sea  or  on  the  land.^  There  are 
special  exceptions ;  such,  for  example,  as  the  case  of  conmion 


^  Liverm.  on  Agency,  ch.  S,  §  2,  p.  S54-856,  (edit  1818)  ;  Burrill  v.  Phillips, 
1  Gallia.  R.  S61 ;  MoUoy,  fi.  3,  ch.  8,  §  5 ;  Leverick  u.  Meigs,  1  Cowen,  R.  645  ; 
Clarke  v.  Tipping,  9  Beavan,  R.  284. 

«  Poet,  §§  191,  218*, 

3  1  Valin,  Comm.  Lib.  8,  tit  6,  art  8,  p.  S3 ;  Post,  §  191. 

4  Paley  on  Agency,  by  Lloyd,  4,  5,  15-17  ;  1  Domat,  B.  1,  tit  15,  §  3,  art  4 ; 
Ersk.  Inst  B.  3,  tit  1,  §  21 ;  Coggs  v.  Bernard,  2  Ld.  Raym.  917;  Story  on 
Bailm.  §§  23,  25-31 ;  Jones  on  Bailm.  44,  119-122;  1  Liverm.  on  Agency,  ch.  8, 
§  2,  pp.  857,  358,  (edit  1818)  ;  &Iolloy,  B.  3,  ch.  8,  §  7. 
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carriers;  and  other  exceptions  may  arise,  from  the  particular 
contract  or  dealing  between  the  parties,  which  may  enlarge,  or 
narrow  the  doty  and  responsibility  of  the  agent^  In  this  last 
particular  our  law  adopts  the  rule  of  the  civil  law :  Nisi  si  quid 
nominatim  convenitj  vel  plus,  vel  minus,  in  singulis,  contraciibus  ; 
nam  hoc  servabitur,  quod  initio  convenit ;  legem  enim  contractus 
dedU?  However,  an  agreement,  that  the  agent  should  not  be 
liable  for  his  own  frauds,  would  be  held  utterly  void,  as  incon- 
sistent with  morals  and  public  policy.  Legem  enim  contractus 
dedit ;  excepto  eo,  quod  Celsus  putat,  non  valere,  si  convenerit,  ne 
dolus  prtBStetur,  Hoc  enim  bonce  fidei  judicio  contrarium  est ;  et 
itur  utimur?    Ulud  ntdld  pactione  effici  potest,  ne  dolus  pmsteturA 

§  189.  It  is  in  this  connection,  that  we  are  most  commonly 
called  upon  to  consider,  when  an  agent  is  bound  to  act  upon  the 
instructions  of  his  principal ;  or,  in  other  words,  when  he  is  bound 
to  execute  the  orders  sent  or  delivered,  to  him.  And^^he  doctrine 
under  this  head,  subject  to  the  qualifications  hereinafter  stated,^ 
may  be  reduced  to  one  general  principle ;  which  is,  that  every 
agent  is  bound  to  execute  the  orders  of  his  principal,  whenever, 
for  a  valuable  consideration,  (for  we  are  not  treating  of  mere 
gratuitous  agency,)  he  has  undertaken  to  perform  them.^  This 
duty  may  arise  in  various  ways ;  either  by  express  agreement, 
or  by  clear  implication.  The  former  requires  no  explanation. 
The  latter  may  arise  either  from  the  common  usages  of  the  par- 
ticular agency  ;  or  from  the  general  modes  of  dealing  between 
the  particular  parties ;  or  from  the  natural  implications,  arising 
from  the  nature  and  objects  of  a  single  transaction. 

§  190.  The  most  familiar  illustrations  of  this  doctrine  will  be 


1  Jones  on  Bailm.  120-122;  Story  on  Bailm.  §  25-88;  Nicholson  v.  Willan, 
0  East,  R.  513 ;  Bridge  v,  Austin,  4  Mass.  R.  114 ;  1  Liverm.  on  Agency,-ch.  8, 
§  2,  pp.  857,  358,  (edit  1818)  ;  Post,  §  194. 

>  Dig.  Lib.  50,  tit.  17, 1.  28 ;  Stoiy  on  Bailm.  §§  84,  85 ;  1  Liverm.  on  Agency, 
ch.  8^  2,  p.  858-860,  (edit.  1818.) 

3  Dig.  Lib.  50,  tit.  17,1.  28. 

4  Dig.  Lib.  2,  tit  14,  L  27,  §  23;  1  Liverm.  on  Agency,  cff.  8,  §  2,  p.  860,  (edit 
1818.) 

fi  Post,  §  194-196. 

0  Le  Guen  v,  Croverneur,  1  John.  Cas.  487,  n.;  Bell  v.  Palmer,  6  Cowen,  R. 
128 ;  La  Farge  v.  Kneeland,  7  Cowen,  R.  456  ;  Allen  v.  Saydam,  20  Wend.  R. 
321. 
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found  in  the  cases,  where  an  agent  is  called  upon  by  orders  to 
procure  insurance  for  his  principal.  We  have  already  seen  in 
what  cases  an  agent  may,  in  his  discretion,  insure  for  his  princi- 
pal ;  ^  we  are  now  to  consider  when  he  is  absolutely  bound  to 
insure.  And  it  is  now  clearly  settled,  that  there  are  several 
cases,  in  which  an  agent  is  bound  to  obey  an  order  to  insure. 
One  is,  where  the  agent  has  expressly  contracted  to  procure  in- 
surance.* Another  is,  where  a  merchant  abroad  has  effects  in 
the  hands  of  his  correspondents  here,  and  he  has  a  right  to  ex- 
pect that  he  will  obey  an  order  to  insure ;  because  he  is  entitled 
to  call  his  money  out  of  the  other's  hands,  when,  and  in  what 
manner,  he  pleases.  Another  is,  where  the  merchant  has  no 
effects  in  the  hands  of  his  correspondent;  yet,  the  course  of 
dealing  between  them  has  been  such,  that  the  one  has  been 
used  to  send  orders  for  insurance,  and  the  other  to  comply  with 
them ;  in  sueh  a  case  the  former  has  a  right  to  expect,  that  his 
orders  for  insurance  will  still  be  obeyed,  unless  the  latter  gives 
him  notice  to  discontinue  that  course  of  dealing.^  Another  is, 
where  the  merchant  abroad  sends  bills  of  lading  to  his  corre- 
spondent here,  and  ingrafts  on  them  an  order  to  insure,  as  the 
implied  condition,  on  which  the  bills  of  lading  are  to  be  ac- 
cepted ;  in  such  a  case  the  agent  is  bound  to  obey,  if  he  accepts 
them  ;  for  it  is  one  entire  transaction.*  Another  may  be  added, 
which  is,  where  the  general  usage  of  trade  requires  the  agent  to 
insure.  And,  here  we  may  remark,  that  it  seems  to  be  the  duty 
of  an  agent  who  is  ordered  or  bound  to  procure  insurance,  to 
give  notice  to  his  principal,  if  he  is  unable  to  effect  it ;  for,  other- 


i  Ante,  §  111 ;  Lucena  v.  Crawford,  8  Bos.  &  Pull.  75  ;  S.  C.  5  Bos.  &  Fall 
269 ;  De  Forrest  v.  Fulton  Ins.  Co.  1  Hall,  R.  84,  100-136. 

«  Tickel  V.  Short,  2  Ves.  289  ;  Marsh  on  Insur.  B.  1,  ch.  8,  §  2,  pp.  296,  297. 

3  Ralston  v.  Barclay,  6  Mill.  Louis.  R.  658  ;  Berthoud  o.  Gordon,  6  MilL  Louis. 
R.  583. 

*  Smith  V,  Lascelles,  2  T.  Rep.  189  ;  1  Li  verm,  on  Agency,  ch.  8,  §  1,  pp.  323, 
825,  826,  (edit.  1818)  ;  2  Molloy,  B,  2,  ch.  8,  §  9  ;  Morris  v.  Summerl,  2  Vfesh. 
Cir.  R.  203 ;  S.  C.  Mafsh.  on  Insur.  by  Candy,  note  to  p.  801 ;  Paley  on  Agency, 
by  Lloyd,  18 ;  Wallace  v.  Telfair,  2  T.  Rep.  188,  note ;  Smith  on  Merc.  I^aw, 
51,  (2d  edit)  ;  Id.  ch.  5,  p.  91-93,  (Sd  edit  1848)  ;  De  Tastet  v.  Crousillat,  2 
Wash.  Cir.  R.  182;  French  v.  Reed,  6  Binn.  808 ;  Berthoud  v.  Gordon,  6  Louis. 
R.  579  ;  Marsh,  on  Insur.  B.  1,  ch.  8,  §  2,  pp.  296,  297  ;  1  Phillips  on  Insur.  ch. 
22,  p.  519-524. 
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wise,  the  principal  may  be  subjected  to  a  loss,  which  he  conld 
have  provided  against,  by  procuring  insurance  to  be  made  else- 
where. If,  in  any  of  the  foregoing  cases,  the  agent  negligently 
or  wilfuUy  omits  his  duty,  he  becomes  responsible  to  his  princi- 
pal for  all  losses  sustained  by  the  want  of  the  insurance.  And 
this  rule  is  promulgated  by  the  general  sense  of  foreign  maritime 
writers,  as  well  as  by  our  own  law.  The  rule,  being,  Mandato 
dato  de  assecurandis  mercibtiSj  si  non  est  ad  impleium  mandatumf 
tenetur  mandatarius  de  casu  sinistro.  ^ 

§  191.  What  is  the  proper  exercise  of  due  diligence  and  skill, 
in  obtaining  insurance,  is,  in  some  cases,  a  matter  of  great  nicety 
and  difficulty.  On  the  one  hand,  an  agent  who  acts  bond  fide 
in  effecting  an  insurance  for  his  principal,  using  reasonable  skill 
and  diligence,  is  not  liable  to  be  called  upon  because  the  insur- 
ance might  possibly  have  been  procured  from  other  persons  upon 
better  terms,  or  to  include  additional  risks,  by  which  the  princi- 
pal might,  in  the  event  of  loss  by  those  risks,  have  been  indem- 
nified.^ On  the  other  hand,  an  agent,  in  a  like  case,  is  bound  to 
have  inserted  in  the  policy  all  the  ordinary  risks  and  chances 
which  are  usual  and  proper,  to  secure  the  principal  for  the  con- 
templated voyage.8  And  if  he  omits  to  have  them  inserted, 
when  a  reasonable  attention  to  the  facts  stated  in  his  orders,  or 
the  nature  of  the  voyage,  or  the  state  of  the  property,  or  the 
objects  intended,  would  have  induced  other  insurance  agents,  of 
reasonable  skill  and  diligence,  to  have  had  them  inserted,  he  will 
be  liable,  in  case  of  any  loss,  for  his  negligence.^  The  same  rule 
will  apply,  if  such  an  agent  negligently  or  wilfully  conceals  a 
material  fact,  or  affirms  a  false  fact,  whereby  the  policy  is  avoid- 
ed ;  for  his  duty  in  each  case  is  violated.^     So,  (as  we  have 


1  Einerigdn  Des  Assur.  Tom.  1,  ch.  5,  8,  p.  148 ;  Casaregis,  DIscarses,  1,  n.  26. 

s  Moore  v.  Morgue,  Cowp.  R.  479 ;  Comber  v,  Anders(in,  1  Camp.  R.  523 ; 
1  Liverm.  on  Agency,  344-847,  (edit.  1818.) 

SlPost,  §§  200,  218. 

*Tost,  §  200 ;  Park  v,  Hammond,  6  Taunt.  495 ;  S.  C.  4  Camp.  R.  344  ;  Mal- 
k)ugh  V.  Barber,  4  Camp.  R.  150 ;  Farren  v.  Oswell,  3  Camp.  R.  359 ;  1  Liverm. 
on  Agency,  352,  358,  372-374,  (edit.  1818)  ;  Paley  on  Agency,  by  Lloyd,  18. 

5  Mayhew  v.  Forrester,  5  Taunt.  615.  See  Wake  v.  Atty,  4  Taunt  498 ; 
1  Liverm.  on  Agency,  835,  (edit  1818) ;  Seller  v.  Work,  1  Marsh,  on  Insnr. 
B.  1,  ch.  8,  §  2,  p.  800 ;  Id.  ch.  11,  §  1,  p.  466  ;  Paley  on  Agency,  by  Lloyd, 
257-260. 
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Been,)  it  is  the  duty  of  an  agent,  procuring  insurance,  to  ascertain  ^ 
whether  the  underwriters  are  in  good  credit  or  not,  at  the  time 
of  procuring  the  policy ;  ^  and  if  he  negligently  omits  this  duty, 
and  a  loss  occurs  from  the  insolvency  of  the  underwriters  at  the 
time  of  subscribing  the  policy,  he  will  be  liable  to  pay  it.^  So, 
if  an  agent  has  procured  a  poUcy,  and  it  remains  in  his  hands, 
he  is  bound  to  apply  to  the  underwriters  for  payment  of  it  within 
a  reasonable  time ;  and  if  a  loss  occurs  by  his  neglect,  he  will 
become  responsible  therefor.* 

§  192.  Thirdly.  The  remarks,  which  have  been  ahready  made, 
naturally  conduct  us  to  the  next  head  of  inquiry,  and  that  is, 
what  are  the  incidental  acts  which  the  law  requires  of  agents,  in 
the  discharge  of  their  duties  and  obligations  ?  And  here,  in  the 
first  place,  it  may  be  stated  to  be  the  primary  obligation  of  an 
agent,  whose  authority  is  limited  by  instructions,  to  adhere  faith- 
fully to  those  instructions,  in  all  cases  to  which  they  ought 
properly  to  be  applied.^  If  he  unnecessarily  exceeds  his  com- 
mission, or  risks  the  property  of  his  principal,  he  thereby  renders 
himself  responsible  to  his  principal  for  all  losses  and  damage, 
which  are  the  natural  consequences  of  his  act.  And  it  will  con- 
stitute no  defence  for  him,  that  he  intended  the  act  to  be  a 
benefit  to  the  principal.^  [Thus,  where  the  principal  directed 
bis  agent  to  remit  him  $300  in  bills  of  $50  or  $100  each,  and 
the  agent  sent  the  amount  in  bills  of  $5,  $10  and  $20,  which 
never  reached  the  principal,  the  agent  was  held  to  have  deviated 


1  Ante,§  187;  Post,  §  218. 

«  1  Li  verm,  on  Agency,  854,  (edit.  1818  ;)  Valin,  Comm.  Tom.  1  Liv.  8,  tit  6, 
art  8,  pp.  %2y  83  ;  Ante,  §  187. 

3  1  Livcim  on  Agency,  459-466,  (edit  1818) ;  Smith  on  Merc.  Law,  198,  (2d 
edit)  ;  Id.  B.  3,  ch.  4,  §  1,  p.  322,  (3d  edit  1843)  ;  Power  v.  Butcher,  10  Barn. 
ftCressw.  829 ;  Ante,  §§  58, 103, 109,  note. 

*  Palcy  on  Agencjr,  by  Lloyd,  p.  3 ;  Id.  28 ;  Bundle  v.  Moore,  3  John.  Cas. 
36  ;  1  Liverm.  on  Agency,  ch.  8,  §  2,  p.  341-538,  (edit  1818  ;)  Idem.  p.  368- 
874,  (edit  1818)  ;  3  Chitty  on  Comm.  and  Manuf.  ch.  3,  pp.  215,  216,  220;  Ma- 
lyne,  Lex.  Merc.  ch.  16,  p.  81 ;  Blot  v.  Boiceau,  1  Sandford,  Superior  Court  R. 
(N.  Y.)  Ill ;  Marfield  v,  Douglas,  Ibid.  361 ;  Wilson  v.  Wilson,  26  Penn.  St  R. 
394;  Johnson  v.  New  York  Central  Railroad,  31  Barbour,  198. 

5  Paley  on  Agency,  by  Lloyd,  3,  9, 10,  25,  26  ;  3  Chitty  on  Comm.  and  Manuf. 
ch.  a,  pp.  215,  218;  1  Liverm.  on  Agency,  ch.  8,  §  2,  p.  368-374,  (edit  1818) ; 
1  Beawea,  Lex.  Merc.  44,  46  ;  Ure  v.  Currell,  16  Martin,  R.  502 ;  Manclla  v. 
Barry,  3  Cranch,  415 ;  Post,  §  199. 
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firom  his  instructions,  and  to  be  liable  for  the  loss.^]    Indeed,  in  all 
such  cases,  the  question  is  not  whether  the  party  has  acted  from 


[1  Wilson  t^.  Wilson,  26  Penn.  St  R.  394.  Lewis,  C.  J.  said :  **  The  primary- 
obligation  of  an  agent,  whose  authority  is  limited  by  instructions,  is  to  adhere 
faithfully  to  those  instructions,  in  all  cases  to  which  they  ought  properly  to  apply. 
Story  on  Agency,  §  192.  He  is  in  general  bound  to  obey  the  orders  of  his  prin- 
cipal exactly f  if  they  be  imperative  and  not  discretionary ;  and,  in  order  to  make 
it  the  duty  of  a  factor  to  obey  an  order,  it  is  not  necessary  that  it  should  be  given 
in  the  form  of  a  command.  The  expression  of  a  wish  by  the  consignor  may 
fiurly  be  presumed  to  be  an  order.  Story  on  Contracts,  §  359;  Brown  v. 
McGran,  14  Peters,  494.  It  is  true  that  instructions  may  be  disregarded  in 
cases  of  extreme  necessity  arising  from  unforeseen  emergencies,  or  if  performance 
becomes  impossible,  or  if  they  require  a  breach  of  law  or  morals.  Story  on 
Agency,  §  194.  These  are,  however,  exceptional  cases.  There  may,  perhaps, 
be  others  which  have  been  sanctioned  by  adjudications,  founded  on  the  prin- 
ciple that  the  departure  complained  of  was  not  material.  But  the  general 
rule  is  as  indicated  in  what  has  been  said,  and  the  case  before  the  Court  is  not 
brought  within  any  of  the  exceptions.  To  justify  a  departure  from  instructions, 
where  a  loss  has  resulted  from  such  deviation,  the  case  must  be  brought  within 
some  of  the  recognized  exceptions.  It  is  not  sufficient  that  the  deviation  was 
not  material  if  it  appear  that  the  party  giving  the  instructions  regarded  them  as 
material,  unless  it  be  shown  affirmatively  that  the  deviation  in  no  manner  con- 
tributed to  the  loss.  This  may  be  a  difficult  task,  in  a  case  like  the  present; 
but  the  defendant  voluntarily  assumed  it  when  he  substituted  his  own  plan  for 
that  prescribed  by  the  plaintiff.  To  force  a  man  to  perform  an  executory  con- 
tract afler  substituting  for  the  consideration  other  terms  than  those  provided  for 
in  the  bargain,  is  to  deprive  him  of  the  right  to  manage  his  own  business  in  his 
own  way.  To  do  this  on  the  ground  that  the  departure  is  not  material,  when  it 
is  manifest  that  the  party  considered  it  otherwise,  is  a  violation  of  private  right, 
which  leads  to  uncertainty  and  litigation  without  necessity  or  excuse.  In  Nes- 
bit  V,  Burry,  1  Casey,  210,  this  Court  refused  to  compel  a  man  to  give  up  his  oxen 
although  he  had  sold  them  and  received  part  of  the  purchase-money  Jsecause  it 
was  a  part  of  the  contract  that  they  were  sold  by  weight,  and  the  weight  was  to 
be  ascertained  by  *  the  scales  at  Mount  Jackson.'  The  scales  designated  were 
so  out  of  repair  that  the  weight  could  not  be  ascertained  by  them,  and  it  was 
held  that  no  others  could  be  substituted  against  his  consent  so  as  to  divest  his 
right  of  property.  Whether  an  action  for  damages  could  have  been  sustained 
was  not  the  question  there ;  nor  is  it  the  question  here.  As  between  vendor  and 
vendee,  the  right  of  property  and  the  consequent  risk  vests  on  delivery  of  the 
goods  purchased  to  the  designated  carrier,  packed,  and  directed  according  to 
usage  or  instructions.  But  if  a  different  method  of  packing  and  directing,  or  a 
different  carrier  than  the  one  designated,  be  adopted  by  the  vendor,  he  assumes 
the  risk  in  case  of  loss,  unless  it  be  shown  that  his  deviation  in  no  way  contributed 
to  the  loss.  Where  the  goods  are  stolen,  how  can  this  be  shown  ?  In  sending 
bank-notes  by  mail,  it  is  manifest  that  while  a  large  package  would  attract  the 
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good  motiyes  and  without  fraud,  but  whether  he  has  done  his 
duty,  and  acted  according  to  the  confidence  reposed  in  him ;  for 
the  rule  is :  Grave  est  Jidemfallere  /^  Fides  servanda  est ;  Sim- 
pUcUas  juris  gentium  prcevaleat?  On  the  other  hand,  if,  by  the 
Tiolation  of  his  instructions,  he  obtains  a  profit  or  advantage,  he 
is  not  allowed  to  retain  it ;  but  the  principal  is  entitled  to  the 
full  benefit  of  it^  So,  an  agent,  by  his  misconduct,  must  bear 
the  whole  risk  of  failure  and  loss,  and  is  not  entitled  to  any 
indemnity  for  bis  unauthorized  act  or  speculation.^  The  law 
never  holds  out  a  premium  for  any  violation  of  duty.  What 
will  be  the  effect  of  a  subsequent  ratification  by  the  principal, 
will  come  under  review  in  our  subsequent  pages.^ 

§  193.  In  regard  to  instructions,  there  are  two  qualifications, 
which  are  naturally,  and  perhaps  necessarily,  implied  in  every 
case  of  mercantile  agency.  The  first  is,  that  they  are  applica- 
ble only  to  the  ordinary  course  of  things ;  and  the  agent  will 
be  justified,  in  cases  of  extreme  necessity  and  unforeseen  emer- 
gency, in  deviating  from  them.^  Thus,  for  example,  if  goods 
are  perishable  and  perishing,  the  agent  may  deviate  from  his 
instructions,  as  to  the  time,  or  price,  at  which  they  are  to  be 
flold.^     So,  if  they  are  accidentally  injured,  and  must  be  sold 


attentioo  and  oare  of  honest  agents  on  the  route,  it  might  tempt  the  cupidity  of 
dishonest  ones.  The  party  who  proposes  to  take  the  risk  of  this  method  of  re- 
mittance has  a  right  to  weigh  the  advantages  and  disadvantages  of  the  various 
methods  of  enclosing  the  notes ;  and  if  he  directs  the  money  to  be  remitted  in 
notes  of  $100  or  $50,  the  debtor  has  no  right  to  increase  the  size  of  the  package 
by  remitting  in  notes  of  $10  and  $5.  There  was  error  in  permitting  the  jury 
to  find  that  the  departure  fVom  instructions  was  immaterial."] 

1  Dig.  lib.  13,  tit  6,  Introd. 

s  1  Liverm.  on  Agency,  ch.  8,  §  1,  p.  828,  (edit.  1818)  ;  Paley  on  Agency,  by 
Uoyd,  9,  10 ;  Manella  v.  Barry,  3  Cranch,  R.  415. 

'  Paley  on  Agency,  by  Lloyd,  51 ;  Malyne,  Lex.  Mer.  82;  Massey  v.  Da  vies, 
2  Ves.  jr.  817;  Beaumont  ».  Boultbee,  7  Ves.  608,  617;  Post,  §§  207,  214,  340. 

4  Paley  on  Agency,  by  Lloyd,  3,  4 ;  Id.  49-51 ;  3  Chitty  on  Comm.  and  Manuf. 
ch.  8,  pp.  216,  218,  221 ;  Williams  o.  Littlefield,  12  Wend.  R.  362. 

€  Post,  §  239-260,  439,  445. 

•  Ante,  $S  85, 118, 141 ;  Post,  §  237 ;  1  Liverm.  on  Agency,  ch.  8,  §  2,  p.  368- 
870,  (edit  1818);  3  Chitty  on  Comm.  and  Manuf.  ch.  3,  p.  218;  Dusar  v.  Perit, 
4  Binn.  K.  361. 

7  8  Chitty  on  Comm.  and  Manuf.  ch.  8,  p.  218 ;  Anon.  2  Mod.  R.  100 ;  Story 
on  Bailm.  §  455 ;  Ante,  {§  85, 118, 141 ;  Post,  §  237;  1  Liverm.  on  Agency,  368, 
ae9,  (edit.  1818.) 
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to  prevent  further  loss.  So,  if  they  are  in  imminent  peril  of 
being  lost  by  the  capture  of  the  port,  they  may  for  safety,  in  a 
case  of  necessity,  and  not  otherwise,  be  transported  to  another 
port.^  [Where  the  instructions  of  an  American  owner  of  flour 
to  his  factor  at  Liverpool  were  to  withhold  it  from  sale  until  an 
expected  act  of  Parliament  had  produced  its  results  upon  the 
market,  the  latter  is  not  chargeable  with  a  breach  of  instructions 
in  selling  prematurely,  if  he  wait  a  considerable  time  after  the 
passage  of  the  act  and  then  sell  in  good  faith  and  with  reasonar 
ble  prudence.  Under  such  instructions,  the  factor  has  a  discre- 
tion, after  the  market  has  remained  a  considerable  time  under 
the  influence  of  the  new  law,  to  judge  whether  the  measure  has 
produced  its  full  efiect  upon  the  market ;  and  he  is  not  liable  for 
an  error  in  judgment  in  that  respect.^] 

§  194.  It  is  a  proper  corollary  from  this  principle,  that  any 
unavoidable  calamity,  or  overwhelming  force  or  accident,  with- 
put  any  default  of  the  agent,  will  excuse  him  from  a  strict  per- 
formance of  the  duties  of  his  agency;  for  all  such  Mses  are 
deemed  exceptions  to  the  general  rule.^  A  fortiori^  if  the  strict 
performance  becomes  impossible,  without  any  default  of  the 
agent,  he  is  excused.^  The  Roman  law  was  even  more  indulg- 
ent in  cases  of  mandatiaries,  excusing  them  for  non-performance 
in  cases  of  sickness ;  or  of  capital  enmities ;  or  of  an  action  be- 
coming fruitless  against  the  principal  (as  where  he  had  directed 
goods  to  be  purchased,  and  became  insolvent) ;  and  for  other 
causes  deemed  just.  Sane^  si  valetudinifi  adverscBy  vel  capikUium 
inimicitiarumj  seu  ob  inanes  rei  aciiones^  seu  ob  oMam^  justam  caur 
santj  exctLsaliones  cUlegat ;  audiendus  esL^ 

§  195.  The  second  qualification  is,  that,  if  the  instructions  re- 
quire the  agent  to  do  an  illegal  or  immoral  act,  he  may  violate 
his  instructions  with  impunity;  for  the  law  will  not  tolerate 
either  party  in  violating  any  moral  or  legal,  duties.^     Rei  turpis 

1  See  Catlin  v.  Bell,  4  Camp.  R.  183. 

«  Mlbank  t^.  Dennistoun,  21  N.  Y.  Rep.  (1860)  ;  1  Bosworth. 
3  Ante,  §§  85, 118, 141 ;  Post,  §§  200,  208,  237 ;  Wilson  v.  Wilson,  26  Penn. 
St  R.  394. 

*  1  Liverm.  on  Agency,  ch.  8,  §  1,  pp.  810,  81 1 ;  Id.  828, 357, 358,  (edit  1818) ; 
Smith  V.  Calogan,  2  T.  Rep.  188  n. ;  Ante,  §§  85,  118,  141,  188;  Post,  §  237. 

*  Dig.  Lib.  17,  tit  1, 1.  23-25 ;  Pothier,  Pand.  Lib.  17,  tifl,  n.  80. 

«  CaOin  v.  Bell,  4  Camp.  R.  183 ;  Bexweil  v.  Christie,  Cowd.  R.  895 ;  Palejr 
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nullum  mandatum  est ;  et  ideo  hoc  actione  turn  agetur}  Ulud  quo- 
que  mandatum  non  est  obligatoHum^  quod  contra  bonos  mores  est. 
VeluHj  si  TUius  de  furto^  aut  de  damno  faciendo,  out  de  injuria 
facienda,  mandet  tibi ;  licet  enim  pcenam  istius  facti  nomine  prtBS- 
tUeriSj  non  tamen  ullam  habes  adversus  TUium  actionem?  PactOy 
quce  contra  leges  constitutionesque^  vel  contra  bonos  mores  fiunt^ 
nullum  vim  habere^  indubitati  juris  est,  is  the  strong  language  of 
the  Roman  law ;  ^  and  it  is  more  strongly  dictated  by  the  sound 
morals  inculcated  by  Christianity.^  Thus,  for  example,  if  goods 
are  bought  or  sold  by  an  agent,  to  be  smuggled  in  violation  of 
the  laws  of  the  country,  no  recovery  or  account  can  be  had  by 
either  party  of  the  same ;  for  the  law,  in  such  a  case,  refuses  to 
interfere  on  either  side,  upon  the  principle.  Ex  turpi  causa  non 
oritur  actio.^  And  where  the  fault  is  mutual,  the  law  will  leave 
the  case,  as  it  finds  it ;  In  pari  delicto  potior  est  conditio  defen^ 
dentis?  So,  if  a  person  is  employed,  and  money  is  advanced  to 
him  for  the  purchase  of  libellous  books,  or  indecent  pictures,  he 
will  noti)e  compelled  to  account.  And,  on  the  other  hand,  if  he 
has  advanced  the  money  for  such  immoral  purposes,  at  the  re- 
quest of  his  employer,  he  cannot  recover  these  advances,  or  com-  * 
pel  the  employer  to  take  the  books,  or  the  pictures,  and  to  pay 
for  them.7  Nay,  the  principle  is  carried  further ;  and  if  the  main 
object,  for  which  the  agent  is  employed,  is  legal ;  yet  if,  by  the 
terms  of  the  contract,  and  as  a  part  of  it,  the  agent  is  to  act  in 
an  illegal  character  or  manner  in  another  part  of  the  transac- 
tion, the  whole  contract  will  be  contaminated  thereby ;  and  the 
agent  can  recover  no  compensation  even  for  his  legal  acts  under 


on  Agency,  by  Lloyd,  8,  25,  26  ;  Webster  v.  De  Tastet,  7  T.  R.  157  ;  3  Chitty  on 

Comm.  and  Manuf.  216. 

1  Dig.  Lib:  17,  tit  1,1.  6,  §  S. 

3  Inst  Lib.  3,  tit  27,  §  7. 

»  Cod.  Lib.  2,  tit  8, 1.  6 ;  Story  on  Conflict  of  Laws,  §  245. 

4  1  Livenn.  on  Agency,  ch.  1,  §  2,  p.  14-16,  (edit  1818) ;  Holman  v.  Johnson, 
Cowper,  R/  343 ;  1  Story  on  Equity  Jarisp.  §  296  ;  Story  on  Conflict  of  Laws, 
f  244-260. 

«  1  Livenn.  on  Agency,  ch.  1,  §  2,  pp.  14,  15,  (edit  1818) ;  Holman  v.  John- 
Km,  Cowper,  R.  348 ;  Story  on  Conflict  of  Laws,  §  244-258 ;  Armstrong  ».  Toler, 
11  Wheat  R.  258,  260. 

•  1  Liverm.  on  Agency,  ch.  1,  §  2,  pp.  19^,  20,  (edit  1818.) 

7  Ibid. 
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the  contract.  Neither  can  the  principal  enforce  any  of  its  obli- 
gations.^ 

§  196.  This  doctrine  is  founded  in  the  principles  of  eternal 
justice ;  and  it  is  greatly  to  be  lamented,  that  it  has  not  been 
followed  out  in  our  intercourse  with  foreign  nations,  to  the  ex- 
tent of  refusing  to  interfere  in  contracts,  even  between  our  own 
citizens,  which  are  made  in  violation  of  the  laws  of  trade  and 
the  public  policy  of  foreign  nations.  Pothier,  with  the  deep  feel* 
ings  of  a  moralist  and  universal  jurist,  has  inculcated  and  en* 
forced,  in  a  persuasive  manner,  this  enlarged  doctrine.^  But  the 
general  practice  of  nations  is  the  other  way ;  and  that  practice  is 
sustained  by  the  common  law,  as  well  as  by  the  authority  of 
Valin  and  Emerigon.^ 

§  197.  However ;  it  will  not  be  presumed,  that  an  agent  is 
authorized  to  violate  the  laws  of  a  foreign  country,  (as,  for  ex- 
ample, by  smuggling) ;  and,  therefore,  either  an  express  author- 
ity must  be  shown,  or  an  implied  authority  from  the  known 
habits  of  the  particular  trade,  or  the  general  dealings  between 
the  parties  in  similar  enterprises.^  We  hope  that  the  time  may 
*  arrive,  when  the  general  cultivation  of  international  law,  en- 
lightened and  reformed  by  Christian  morals,  will  introduce  a  bet- 
ter system,  which  shsdl  declare,  that  the  common  interests  of  all 
nations  are  best  promoted  by  a  steady  support  of  all  the  munici- 
pal laws  of  each,  which  are  not  inconsistent  with  justice,  rir 
tional  liberty,  and  liberal  intercourse. 

§  198.  In  regard  to  instructions,  they  must  often  leave  much 
to  the  discretion  of  the  agent ;  and,  under  such  circumstances, 
his  proper  duty  must  be  ascertained  by  the  considerations  already 
mentioned,  as  well  as  by  those,  which  will  be  hereinafter  stated.* 

1  1  Liverm.  on  Agency,  ch.  1,  §  2,  p.  19-21,  (edit.  1818);  Story  on  Conflict 
of  Laws,  (246-248)  ;  The  Vanguard,  6  Rob.  207. 

9  Pothier  v,  d'Assur.  n.  58,  and  note  of  Estrangin.  ad  locum,  (edit  1810,) 
pp.  86,  89. 

3  1  Liverm.  on  Agency,  ch.  1,  §  2,  p.  15-19,  (edit  1818)  ;  Story  on  Ck>nflict 
of  Laws,  §§  245,  246,  257 ;  1  Emerig.  d'Assur.  ch.  8,  §  5,  pp.  212,  215 ;  edit  by 
Boulay  Paty,  p.  215-218 ;  2  Valin,  Comm.  art  49,  p.  127  ;  1  Marsh,  on  Insur. 
ch.  8,  §  1,  p.  59-61 ;  Planche  t^.  Fletcher,  Doug.  R.  251,  254 ;  1  Chitty  on  GonmL 
and  Manuf.  88,  84. 

4  1  Liverm.  on  Agency,  ch.  8,  §  2,  p.  361-868,  (edit  1818)  ;  Wellman  v.  Nut- 
ting, 4  Mass.  R.  484 ;  Molloy,  B.  3,  ch.  8,  §  6. 

•Ante,  §§189,  192,  199,287. 
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Thus,  (to  suggest  a  rule  in  a  general  form,)  where  an  agent  has 
general  orders  to  dispose  of  goods  for  his  principal  to  the  best 
advantage,  (a  very  common  mode  of  expression  to  be  found  in 
written  orders,-)  he  is  bound  to  execute  them  with  that  degree  of 
diligence  and  skill,  which  prudent  men  usually  exercise  in  sim- 
ilar afiairs ;  ^  and,  consequently,  he  may  dispose  of  the  goods  ac- 
cording to  the  best  terms,  which  can  be  obtained  at  the  time.; 
and  if  he  does  so,  his  principal  v^rill  be  bound  thereby,  although 
the  sale  may  turn  out  in  the  event  to  be  disadvantageous.^  And 
sometimes  even  a  literal  deviation  from  the  terms  of  the  orders 
may  be  excused,  and  the  act  bind  the  owner,  if  the  conditions 
and  objects  of  the  order  are  substantially  obtained,  without  any 
increase  of  expense  or  risk  to  the  principal.  Thus,  if  an  agent 
should  exceed  the  limited  price  in  a  purchase  of  goods  in  a  small 
degree,  and  yet  he  should  be  able  to  effect  an  equal  saving  in 
some  other  part  of  the  same  business,  such  as  in  the  expense  of 
shipping  them,  he  would,  at  least  in  equity,  be  deemed  excused, 
and  the  principal  be  bound.^ 

§  199.  In  the  next  place,  it  may  be  laid  down  as  a  general 
rule,  in  the  absence  of  instructions,  that  if  there  be  a  known 
usage  of  trade,  or  a  mode  of  transacting  business,  applicable  to 
the  particular  agency,  or  analogous  to  it,  in  such  a  case  it  will 
be  the  duty  of  the  agent  to  conform  to  it ;  and  any  departure 
from  it,  not  required  by  necessity,  will  be  at  the  peril  of  the 
agent,  and  involve  him  in  full  responsibility  for  any  loss  occa- 
sioned thereby.^  This  is  not  an  arbitrary  doctrine ;  but  it  is 
founded  upon  an  implied  authority  on  one  side,  involving  an 
implied  confidence  and  obligation  on  the  other  side.^  We  have 
already  seen,  that  if  an  agent  acts  according  to  the  customary 
mode  of  business,  and  settled  usages  of  trade,  he  will  be  pro- 

1  Kingston  v.  Kincaid,  1  Wash.  Cir.  R.  458  ;  Ante,  §§  182, 188. 

^8  Chitty  on  Cooun.  and  Mannf.  ch.  3,  pp.  217,  218 ;  2  M0II07,  B.  8,  ch.  8, 
$§  8,  6 ;  Malyne,  Lex.  Mere.  ch.  16,  p.  81-88  ;  Evans  v.  Potter,  2  Gallis.  R.  13  ; 
BiUTill  V.  Phillipps,  1  Gallis.  R.  360. 

8  Cornwall  t^.  Wilson,  1  Yes.  510 ;  8  Chitty  on  Comm.  and  Manuf.  ch.  3,  p.  219, 
DoCe  (1)  ;  Smith  on  Merc.  Law,  53,  54,  (2d  edit.) ;  Id.  ch.  5,  §  2,  p.  99,  (3d  edit 
1S43) ;  Ante,  §  85. 

4  8  Chitty  on  Comm.  and  Manuf.  215,  216;  Ante,  §§85,  96, 118, 141, 185, 194  ; 
Post,  §§  208,  237. 
8  Ante,  f§  60,  78,  77. 
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tected,  although  a  loss  should,  without  his  defaalt^  happen  there- 
by, because  his  authority  embraces,  by  implication,  that  extent.^ 
And  it  is  equally  true,  that  the  agent  impliedly  agrees  to  act 
according  to  such  modes  of  business  and  usages  of  trade,  and 
that  he  is  trusted,  in  the  confidence  that  he  will  not  violate 
them.'  It  will  not,  therefore,  as  we  have  seen,  constitute  any 
defence  to  the  agent,  that  he  intended  a  benefit  to  his  employer^ 
if  he  acted  in  violation  of  his  duty.^  And,  on  the  other  hand, 
even  the  usage  of  trade  may  not,  under  all  circumstances,  excuse 
an  agent  for  acting  in  conformity  to  it,  if^  by  following  it,  he 
knowingly  and  advisedly  and  wilfully  does  an  injury  to  his  em- 
ployer thereby ;  for  the  very  notion  of  an  usage  is,  that  it  is  to 
be  a  guide  to  his  judgment  and  discretion  in  common  cases, 
when  it  is  presumed  not  necessarily  to  work  a  sacrifice  of  the 
interests  of  the  employer.* 

§  200.  Illustrations  might  be  easily  multiplied,  to  establish 
this  doctrine  in  its  various  aspects.  Thus,  fcnr  example,  if  an 
agent,  intrusted  with  the  sale  of  goods,  should  negligently  allow 
them  to  remain  in  an  improper  place  of  deposit,  contrary  to  the 
usual  habits  of  the  business,  and  the  goods  should  be  destroyed 
by  fire,  he  would  be  responsible  for  the  loss,  although  the  fiie 
arose  firom  an  accidental  cause ;  for  the  loss,  although  not  in  a 
strict  sense  immediately  caused  by  his  negligence,  may  fiairly  be 
attributed  to  it.^    So,  if  an  agent  should,  improperly  and  oon- 

1  Ante,  §§  96, 185 ;  1  Gallis.  R.  860  ;  Reano  v.  Mager,  11  Martin,  R,  636. 

<  Ibid.  We  have  already  seen,  that  if  the  construction  of  the  terms  of  written 
instructions  be  doubtful,  and  the  agent  has  acted  in  good  fkith  under  a  mistakem 
interpretation  of  their  purport,  he  will  not  be  responsible  to  his  principal  lor 
damages  or  losses  occasioned  thereby.  And,  in  cases  of  doubt,  the  rule  is,  that 
the  words  are  to  be  construed  most  strongly  against  the  principal.  Ante,  74-76, 
82.  See  also  Yianna  v.  Barclay,  3  Cowen,  R.  281 ;  Mackbeath  v.  Haldimand,  1 
T.  R.  182,  per  Buller,  J.;  Lucas  v.  Groning,  7  Taunt  R.  164 ;  MorreU  o.  Frith, 
8  Mees.  &  Wels.  402. 

9  3  Chitty  on  Comm.  and  Manuf.  ch.  3,  pp.  215,  216,  218 ;  Ante,  §  192. 

4  3  Chitty  on  Comm.  and  Manuf.  ch.  3,  pp.  215, 216,  218,  note  (1.)  See  Sadock 
V.  Burton,  Yely.  R.  202 ;  Malyne,  Lex  Merc.  88 ;  Rex  ii.  Lee,  12  Mod.  614 ;  2 
Molloy,  B.  8,  ch.  8,  §  5 ;  Malyne,  Lex  Merc.  oh.  16,  pp.  81,  83. 

5  Post,  §  218 ;  Paley  on  Agency,  by  Lloyd,  10 ;  Caffrey  v.  Darby,  6  Vcf.  496. 
This  is  one  of  the  cases,  in  which  the  maxim.  Causa  proxima,  non  remola,  spec- 
tatur,  does  not  apply,  although  it  is  not  perhaps  easy  to  state  the  exact  grounds 
of  the  distinction.    The  loss  is  not,  indeed,  directly  caused  by  the  negligence ; 
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trary  to  bis  known  duty,  or  the  habits  of  business,  deposit  the 
money  of  his  principal  in  his  own  name,  and  on  his  own  account, 
with  a  banker,  who  should  fail,  the  agent  would  be  responsible 
to  his  principal  for  the  money  lost  by  the  failure.^  So,  if  an 
agent,  authorized  to  procure  insurance  for  his  principal,  should, 
by  his  negligence,  omit  to  have  inserted  in  the  policy  the  com- 
mon and  usual  clauses  in  the  like  policies,  and  a  loss  should 
occur,  which  would  have  been  covered  by  such  clauses,  the  agent 
would  be  responsible  for  the  loss.^  So,  if  an  agent  should  sell 
goods  on  credit,  when  there  was  no  usage  of  trade  to  justify  it ; 
or  if  he  should  sell  on  a  longer  credit  than  the  usage  should  jus- 
tify ;  or  if  he  should  omit  to  demand  payment,  when  the  credit 
had  expired ;  or  if  be  should  sell  to  persons  of  doubtfol  credit,  or 
actually  insolvent;  in  all  such  cases,  he  would  be  personally 
responsible  for  the  loss  to  his  principal.^  So,  if  he  should  give 
time  for  payment  after  the  money  became  due,  or  should  omit 
to  use  the  common  diligence  to  collect  it,  the  loss  would  be  his 
own.^     So,  if  an  agent,  authorized  to  purchase  goods,  should 


bat  the  latter  may  properly  be  said  to  be  the  occasion  of  it  See  Davis  t^.  Gar- 
rett, 6  Bing.  K.  716.  The  case  of  a  policy-agent  stands  on  a  similar  ground ;  for 
the  loss  cannot  be  correctly  said  to  be  immediately  caused  by  his  neglect,  as  it 
may  be  directly  attributable  to  the  peril  of  the  sea.  See  Paley  on  Agency,  by 
Lloyd,  15-17.  In  Caffrey  v.  Darby,  6  Yes.  496,  the  Master  of  the  Rolls,  in  his 
jadgment,  speaking  of  loss,  where  there  had  been  negligence  by  trustees,  said : 
**  If  they  have  already  been  guilty  of  negligence,  they  must  be  responsible  for 
any  loss  in  any  way  to  that  property ;  for,  whatever  may  be  the  immediate  cause, 
the  property  would  not  have  been  in  a  situation  to  sustain  that  loss,  if  it  had  not 
been  for  their  negligence."    See  ante,  §  192. 

1  Massey  r.  Banner,  1  Jack.  &  Walk.  245,  248 ;  8  Chitty  on  Comm.  and  Manuf. 
ch.  8,  p.  215  ;  Wren  v.  Kirton,  11  Ves.  378 ;  Post,  §§  203,  208,  218. 

9  Ante,  §  191 ;  Mallough  v.  Barber,  4  Camp.  R.  150.  See  also  Comber  t^.  An- 
derson, 1  Camp.  R.  528 ;  Park  o.  Hammond,  4  Camp.  R.  344 ;  S.  C.  6  Taunt  R. 
495;  1  Liverm.  on  Agency,  ch.  8,  §  1,  p.  841-354,  (edit.  1818) ;  F^ley  on  Agency, 
by  Uoyd,  18-21. 

8  Ante,  f§  60,  109,  209,  220 ;  1  Lirerm.  on  Agency,  ch.  8,  §  2,  p.  868,  (edit 
1818)  ;  Id.  854  ;  Paley  on  Agency,  by  Lloyd,  26,  27 ;  Molloy,  B.  8,  ch.  8,  §  3 ;  8 
Chitty  on  Comm.  and  Manuf.  205, 206, 216, 218 ;  Littlejohn  v,  Ramsay,  16  Martin, 
B.  655;  Gilly  v.  Logan,  14  Martin,  R.  196 ;  Hosmer  v,  Beebe,  14  Martin,  R.  868; 
Bichardflon  v.  Weston,  16  Martin,  R.  244 ;  Leverick  v.  Meigs,  1  Cowen,  R.  645  ; 
Forrestier  v.  Boardman,  1  Story,  R.  48. 

4  Caffrey  v.  Darby,  6  Yes.  494,  495 ;  Paley  on  Agency,  by  Lloyd,  89, 40 ;  Ma- 
lyne,  Lex  Merc.  ch.  16,  pp.  81, 82 ;  Childs  v.  Corp,  1  Paine,  B.  286. 
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deviate  from  his  orders  as  to  price,  quality,  or  kind,  or  other- 
wise, the  principal  would  not  be  bonnd.^  [And  if  an  attorney 
at  law  undertakes  the  collection  of  a  debt,  and  by  gross  negli- 
gence, puts  it  in  such  a  situation  as  to  embarrass  the  creditor  in 
obtaining  payment,  and  to  render  the  debt  less  valuable,  he  is 
liable  to  his  employer.^] 

§  201.  The  employment  of  sub-agents  or  substitutes  is  often 
expressly  provided  for  in  letters  of  attorney,  and  other  formal 
instruments.  In  such  cases  it  is  dear,  that  the  original  attorney 
or  agent  will  not  be  liable  for  the  acts  or  omissions  of  the  substi- 
tute, appointed  or  employed  by  him,  unless,  indeed,  in  the  ap- 
pointment or  substitution  he  is  guilty  of  fraud,  or  gross  negli- 
gence, or  improperly  cooperates  in  the  acts  or  omissions.'  In 
many  other  cases  a  similar  authority  arises,  by  implication,  fijpm 
the  conduct  of  the  parties,  or  from  the  usage  of  trade.  ThuS} 
for  example,  it  is  very  common,  in  certain  classes  of  business,  to 
employ  a  sub-agent  to  transact  the  business  of  the  agency ;  such 
as  the  employment  of -a  broker  to  buy  or  sell  goods.^  In  all  cases 
of  this  sort,  the  agent  will  not  ordinarily  be  responsible  for  the 
negligence  or  misconduct  of  the  sub-agent,  if  the  employment  of 
the  sub-agent  is  authorized  by  the  principal  either  expressly  or 
impliedly,  by  the  usage  of  trade,  or  the  usual  dealings  between 
himself  and  his  principal,  and  he  has  used  reasonable  diligence 
in  his  choice  as  to  the  skill  and  ability  of  the  sub-agent^  The 
same  rule  will  apply,  where  the  employment,  although  not  so 
authorized,  arises  from  unforeseen  exigencies  or  emergencies, 
imposing  upon  the  agent  the  necessity  of  employing  a  sub- 

1  3  Chitty  on  Comm.  and  Manuf.  ch.  8,  pp.  218,  219  ;  1  Livenn.  on  Agency,  ch. 
8,  §  2,  p.  868,  (edit  1818.) 

9  Wilson  V.  Coffin,  2  Gush.  816. 

3  Foster  v.  Preston,  8  Cowen,  R.  198 ;  Taber  v.  Perrott,  2  Gallis.  R.  565 ;  Post, 
§§  21 7  a,  282,  883. 

*  Ante,  §§  14, 15 ;  Post,  217. 

s  Paley  on  Agency,  by  Lloyd,  17,  20;  Groswell  v.  Dnnkley,  1  Str.  R.  680; 
Cochran  v.  Irlam,  2  M.  &  Selw.  801,  note;  Commercial  Bank  of  New  Orleans 
V.  Martin,  1  Louisiana  Annual  R.  344 ;  Potbier,  Pand.  Lib.  14,  tit  8,  n.  18. 
See,  also,  as  to  who  is  to  be  deemed  the  principal,  and  who  the  agent,  and  who 
the  sub-agent  Rapson  v.  Cubitt,  9  Mees.  &  Welsh.  710;  Quarman  v.  Bumetl, 
6  Mees.  &  Welsh.  R.  499 ;  Milligan  v.  Wedge,  12  Adolph.  &  Ellis,  R.  78?;  Win- 
terbottom  P.Wright,  10  Mees.  &  Welsh.  R.  109,111;  Post,  §§ 458  a,  458 5,  458 c, 
454  a  ;  Story  on  Baiknents,  §  408  a. 
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agent^  Bat  the  sub-agent  will,  tinder  such  circumstances,  be 
himself  directly  responsible  to  the  principal  for  his  own  negli- 
gence  or  misconduct;  for  wherever  any  such  express  or  implied 
authority  to  appoint  a  sub-agent  is  allowed  or  given  by  the  prin- 
cipal, a  privity  is  created  between  them.^  Under  other  circum- 
stances,  as  no  privity  would  exist  between  them,  the  sub-agent 
would  be  directly  responsible  only  to  his  immediate  employer, 
the  original  agent.^  If,  therefore,  the  agent  has  actually  become 
responsible  to  the  principal,  by  the  negligence  or  misconduct  of 
his  own  sub-agent,  and  has  been  compelled  to  pay  damages 
therefor  to  the  principal,  he  may  recover  all  that  he  has  been  thus 
compelled  to  pay,  from  the  sub-agent>  We  shall  hereafter  see, 
tiiat  an  agent  may  also,  by  his  own  conduct,  sometimes  render 
bitpself  responsible  for  the  acts  of  his  sub-agent,  and  become,  in 
effect,  a  guarantor  for  him,  and  incur  an  absolute  responsibility 
to  bis  principal  for  money  received  by  his  sub-agent.^ 

§  202.  On  the  other  hand,  where  the  agent  has  given  only  the 
usual  credit,  or  has  conducted  himself  according  to  the  usual 
course  of  business,  and  has  employed  the  usual  diligence  in  his 
agency,  he  will  not  be  responsible  for  any  loss  occasioned  by  the 
subsequent  insolvency  or  fraud  of  the  persons  whom  he  has 
trusted,  or  to  whom  he  has  sold  the  property,  if,  at  the  time  of 


I  Bromley  v.  Coxwell,  2  Bos.  &  Pall.  488 ;  Goswell  v,  Dunkley,  1  Sir.  R.  680 ; 
Catlin  V.  Bell,  4  Camp.  R.  183 ;  Paley  on  Agency,  by  Lloyd,  17;  Ante,  §§  85, 
118,  141. 

«  Ibid. ;  Liverm.  on  Agency,  ch.  2,  §  1,  p.  56-59 ;  Id.  p.  64-67,  (edit  1818.) 
But  see  Lockwood  v.  Abdy^  9  Jurist,  1845,  p.  267. 

3  Cleaves  v.  Stockwell,  83  Maine,  841 ;  Cobb  v,  Becke,  6  Q.  B.  980  ;  Kobbins 
V.  Fcnnell,  11  Q.  B.  248;  Paley  on  Agency,  by  Lloyd,  5,  16,  17,  82,  79 ;  Id. 
pp.  396,  897.  See  Bromley  v.  Coxwell,  2  Bos.  &  Pull.  438 ;  1  Liverm.  on 
Agency,  ch.  2,  §  4,  p.  56-59  ;  Id.  64,  65,  67,  (edit  1818);  Post,  §§  203,  note, 
817  a,  308;  Cochran  v,  Irlam,  2  M.  &  Selw.  301,  n.  The  text  contains  what  I 
cannot  but  deem  the  true  doctrine  on  this  point  But  there  is  something  in  the 
circumstances  of  the  case  of  Bromley  v.  Coxwell,  2  Bos.  &  Pull.  438,  which 
may,  perhaps,  create  a  doubt  in  some  minds.  See  also  Lord  North's  case. 
Dyer,  R.  161 ;  Solly  v.  Rathbone,  2  M.  &  Selw.  298 ;  Cull  v.  Backhouse,  cited 
6  Taunt  R.  148;  Schmaling  v.  Tomlinson,  6  Taunt  147;  Lane  v.  Cotton, 
12  Mod.  R.  488;  1  Black.  Comm.  90.  See  Lockwood  v.  Abdy,  9  Jurist,  (1845,) 
p.  267. 

4  Mainwaring  v.  Brandon,  8  Taunt.  R.  202,  204,  205 ;  Post,  f  808. 

5  Taber  v.  Perrott,  2  Gallis.  R.  565  ;  Post,^  281  a. 
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the  sale,  they  were  in  good  credit^  So,  if  payment  is  received 
in  the  usual  manner  of  conducting  the  like  business  transactions, 
as  by  receiving  a  check  on  a  bank  from  a  person  in  good  credit, 
who  should  become  insolvent,  before  the  check  could  be  duly 
presented ;  or,  by  receiving  the  common  currency  of  the  country, 
which  should  afterwards  become  depreciated ;  in  each  of  these 
cases  the  loss  would  be  the  loss  of  the  principal,  and  not  that  of 
the  agent.'  So,  if  an  agent,  who  is  authorized  to  purchase 
goods,  uses  reasonable  diligence  in  the  choice  and  purchase  of 
them,  and  afterwards  they  are  found  to  be,  or  should  become, 
damaged  without  his  default,  the  loss  must  be  borne  by  the 
principal.^  So,  if  the  goods  of  the  principal  are  deposited  for 
safety  in  a  proper  place,  according  to  the  usage  of  trade,  and 
they  are  there  destroyed  by  fire  or  other  casualty,  the  agen^  is 
discharged.^  So,  if  the  money  of  the  principal  is  deposited  in 
his  name  in  the  hands  of  a  banker  of  good  credit,,  and  such  a 
deposit  is  according  to  the  common  usage  of  the  place,  or  of 
that  business,  the  agent  will  not  be  responsible  for  any  loss 
arising  from  the  failure  of  the  banker.^  And  this  is  in  conformity 
to  the  rule  of  the  Roman  law.  Si  res  pupillaris  incursu  latr(h 
num  pereat^  vel  argentaritis,  cui  tutor  pecuniam  dedit^  cum  fuisset 
celeberrimus,  solidum  reddere  non  posHt ;  nihil  eo  nomine  tutor 
prcBstare  cogiturfi 

§  203.  In  the  next  place,  it  is  the  duty  of  an  agent,  where  the 
business  in  which  he  is  employed  admits  of  it,  or  requires  it,  to 
keep  regular  accounts  of  all  his  transactions  on  behalf  of  his 


1  Ante,  §§  187,  191 ;  Paley  on  Agency,  by  Lloyd,  9,  26,  27,  46-47 ;  8  Chitty 
on  Comm.  and  Manuf.  204,  205,  215,  218;  Scott  v.  Sarman,  Willes,  R.  406,  407; 
Smith  on  Mercantile  Law,  p.  99,  (3d  edit  1848.) 

«  Paley  on  Agency,  by  Lloyd,  9,  27,  28 ;  Molloy,  B.  8,  ch.  8,  §  7 ;  Russell  r. 
Hankey,  6  T.  R.  12 ;  1  Liverm.  on  Agency,  ch.  8,  §  2,  p.  856,  (edit  1818)  ;  Ante, 
§§  98,  108,  109  and  note,  181. 

3  Paley  on  Agency,  by  Lloyd,  82  and  note  (2) ;  Mainwaring  v.  Brandon, 
8  Taunt.  202. 

*  Paley  on  Agency,  by  Lloyd,  17  ;  Goswell  v.  Dunkley,  1  Str.  R.  680,  681.  See 
Bromley  v.  Coxwell,  2  Bos.  &  Pull.  488 ;  Ante,  §  1 94. 

«  Paley  on  Agency,  by  Lloyd,  45,  46  ;  Knight  v.  Ld.  Plymouth,  8  Alk.  480 ; 
Ex  parte  Parsons,  Ambler,  R.  219 ;  Ante,  §  200 ;  Post,  208;  Hammon  o.  Cottle, 
6  Serg.  &  Rawle,  R.  290. 

«  Dig.  Lib.  26,  tit  7,  L  50. 


OH.  VII.]  AUTHORITY,  HOW  EXBCUTBD.  227 

principal,  not  only  of  bis  payments  and  disbursements,  but  also 
of  bis  receipts ;  and  to  render  sucb  accounts  to  bis  principal  at 
all  reasonable  times,  without  any  suppression,  concealment,  or 
oyercbarge.^  The  Roman  law,  in  the  like  manner,  required 
mandataries  and  agents  to  render  an  account  of  their  doings  to 
their  principals,  and  to  pay  over  to  them  all  the  property  and 
proceeds  in  their  hands.  Procurator^  ut  in  cceieris  quoque  negO' 
tits  gerendisj  ita  et  in  litibus^  ex  bond  fide  rationem  redder e  debet 
Baque^quod  ex  lite  consecuius  erit^  sive  prindpaliter  ipsius  rei 
nomine^  sive  extrinsecus  ob  earn  rem^  debet  mcmdati  jiulicio  resti* 
tuere.^ 

§  204.  This  duty  is  strictly  enforced  in  Courts  of  Equity ;  and 
if,  by  the  neglect  or  omission  of  this  duty,  the  principal  suffers  a 
loy,  that  loss  must  be  ultimately  borne  by  the  agent  When 
an  agent  omits  to  render  his  account  of  sales,  when  reasonably 
required  after  the  sales  are  made,  he  will  be  presumed  to  have 
received  the  money,  and  will  be  accountable  therefor ;  and,  in 
all  cases  of  unreasonable  delay,  he  is  generally  charged  with 
interest,  whether  he  has  made  interest  or  not.^  But  this  is  prop- 
erly applicable  only  to  cases  where  there  has  been  no  credit,  or 
the  credit  has  expired ;  for  the  agent  is  not  in  any  default  for  not 
paying  over  the  money,  until  he  has  received  it* 

I  Paley  on  Agency,  by  Lloyd,  48,  49 ;  White  v.  Lady  Lincoln,  8  Ves.  369, 
870 ;  3  Chitty  on  Comm.  and  Manuf.  ch.  3,  p.  219 ;  Smith  on  Merc.  Law,  47-49, 
(2d  edit)  ;  Id.  pp.  94,  95,  (3d  edit.  1843)  ;  Chedworth  v.  Edwards,  8  Yes.  49 ; 
Eaton  r.  Welton,  32  N,  H.  R.  352 ;  1  Liverm.  on  Agency,  ch.  8,  §  7,  p.  434- 
436 ;  1  Story  on  Eq.  Jarisp.  §§  468,  623.  A  sub-agent,  employed  by  an  agent, 
ia,  in  general,  only  accountable  to  the  agent,  and  not  to  the  principal ;  for  there 
19  no  privity  between  them.  Ante,  §  201  ;  Post,  §  217;  Cartwrigbt  v.  Hateley, 
1  Ve«.  jr.  292 ;  Pinto  v.  Santos,  5  Taunt.  447 ;  Stephens  v.  Badcock,  8  Bam.  & 
Adolph.  354 ;  Myler  r.  Fitzpatrick,  6  Madd.  R.  360. 

S  Dig.  Lib.  3,  tit  3, 1.  46,  §  4  ;  Pothier,  Pand.  Lib.  8,  tit  3,  n.  55 ;  1  Domat, 
B.  l,tit  15,  §3,  art  8. 

3  8  Chitty  on  Comm.  and  Manuf.  ch.  8,  p.  220 ;  Paley  on  Agency,  by  Lloyd, 

49,  60 ;  Dodge  v.  Perkins,  9  Pick.  R.  368 ;  ».  Jolland,  8  Ves.  72.    See  Reid 

V.  Van  Rensselaer  Glass  Factory,  3  Cowen,  R.  898 ;  S.  C.  5  Cowen,  R.  687. 
See  also  Mr.  Cowen's  note  to  3  Cowen,  R.  87 ;  Pope  v,  Barrat,  .1  Mason,  R.  117 ; 
Smith's  Compendium  of  Merc.  Law,  pp.  94,  95,  (3d  edit  1843.) 

<  See  8  Chitty  on  Comm.  and  Manuf.  ch.  3,  p.  220 ;  Bird's  Syndic  r.  Dix's 
Estate,  16  Martin,  R.  254  ;  Leverick  v.  Meigs,  1  Cowen,  R.  645.  In  Varden  v. 
Parker,  2  Esp.  Rep.  710,  Mr.  Justice  Buller  seems  to  have  thought,  that  if  part 
of  the  purchase-money  only  had  been  received  by  the  agent,  the  principal  could 
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§  204  a.  la  the  next  place,  it  woald  seem  in  general  to  be  the 
duty  of  an  agent,  employed  to  seU  the  goods  of  different  per- 
sons, such,  for  example,  as  a  factor,  to  keep  distinct  accounts  of 
the  sales  made  for  each  of  them  ;  and,  if  he  should  sell  on  credit 
and  take  notes  for  the  payment,  to  take  separate  notes  for  the 
amount  due  to  each  principal ;  for  otherwise  the  rights  of  each 
might  be  essentially  changed  in  case  of  a  failure  of  due  pay- 
ment, and  a  difficulty  might  arise  in  ascertaining  the  exact 
amount  of  property  of  each  in  the  respective  notes  so  taken.' 
Without  doubt,  the  usage  of  trade,  or  the  mode  of  dealing  be- 
tween the  parties,  may  vary  the  application  of  this  rule ;  but  it 
seems  in  itself  equally  convenient  and  equitable,  as  applied  to 
^ordinary  cases.^ 

§  205.  So,  it  is,  in  many  cases,  the  duty  of  an  agent  to  keep 
the  property  of  his  principal  separate  from  his  own,  and  not  to 
mix  it  with  the  latter  ;  and  if  he  does  not  keep  it  separate  firom 
his  own,  in  cases  where  it  is  properly  his  duty,  and  afterwards 
he  is  unable  to  distinguish  between  the  one  and  the  other,  the 
whole  will,  as  a  sort  of  penalty  for  his  negligence,  be  adjudged 
to  belong  to  his  principal.^  It  is  also  the  duty  of  an  agent,  in 
some  cases,  to  invest  the  money  of  his  principal,  which  comes 
to  his  hands,  so  as  to  yield  an  interest;  in  other  cases,  it  is 
equally  his  duty  to  abstain  from  making  any  investment  Hi 
in  either  case,  he  should  violate  his  proper  duty,  he  would  be- 
come responsible  to  his  principal.  As,  for  example,  if  he  has 
omitted  to  invest,  in  the  former  case,  he  will  be  made  responsible 

not  recover  that  until  the  whole  transaction  was  closed,  unless  the  rest  was  not 
received  by  the  default  of  the  agent  The  doctrine  does  not  seem  to  have  been 
called  for  by  the  facts  of  the  case,  and  therefore  will  deserve  further  considera- 
tion. See  3  Chitty  on  Comm.  and  Manuf.  ch.  8,  p.  220 ;  Paley  on  Agency,  by 
Lloyd,  39,  40,  and  note  (a.) 

1  Ante,  §  179,  note  ;  Clark  v.  Tipping,  9  Beavan,  R.  284. 

2  See  ante,  179,  note;    Corlies  r.  Widdifield,  6  Cowen,  R.  181 ;  Jackson  o.   . 
Baker,  1  Wash.  Cir.  R.  395,  445  ;  Johnson  v.  O'Hara,  6  Leigh,  Yirg.  R.  456. 

3  Paley  on  Agency,  by  Lloyd,  48,  49,  61 ;  Wren  v,  Kirton,  11  Ves.  «77,  382  s 
Fletcher  v.  Walker,  3  Madd.  R.  73 ;  Lupton  v.  White.  16  Yes.  432;  Greene  s* 
Haskell,  6  Rhode  Island,  447 ;  1  Beawes,  Lex  Merc.  Factors,  pp.  44, 46 ;  3  Chitt)^ 
on  Comm.  and  Manuf.  ch.  3,  pp.  215,  220 ;  Smith  on  Merc.  Law,  48-^0,  (2d  edit) 
LL  ch.  6,  §  2,  pp.  96,  96,  (3d  edit.  1843)  ;  Chedworth  v.  Edwards,  8  Yecu  49,  60 

1  Story  on  £q.  Jurisp.  §§  468,  623 ;  Erak.  Inst.  B.  3,  tit.  3,  §  34  ;  Ante,  179, 
204  a. 
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for  interest ;  in  the  latter  case,  the  principal  will  be  at  liberty  to 
reject  the  investment,  and  to  hold  the  loss,  if  any,  on  the  invest- 
ment, to  be  the  loss  of  the  agent.^  The  duty  of  investing  is 
Bometiraes  dependent  upon  the  general  usage  of  trade ;  some- 
times upon  the  particular  course  of  business  between  the  parties ; 
and  sometimes  upon  what  may  be  deemed  the  law  of  particular 
tiibunals.^ 

^  206.  In  many  cases,  also,  agents  become  depositaries  or 
stake-holders  of  property,  as  well  as  agents ;  and  in  such  cases, 
the  ordinary  duties  of  depositaries  of  the  same  nature  and 
character  belong  to  them.  Thus,  (as  we  have  seen,)  factors 
are  depositaries  of  the  goods,  which  they  are  employed  to  sell ; 
and  therefore  they  are  bound  to  reasonable  skill  and  diligence 
in  the  preservation  of  them.^  Auctioneers  are  also  deposit- 
aries or  stake-holders  of  both  parties  of  money,  paid  upon 
purchases,  to  remain  in  their  hands,  until  all  the  conditions  of 
the  sale  are  fulfilled.  Of  course  they  are  bound  to  keep  it 
until  that  period,  as  a  mutual  pledge ;  and  if,  before  the  con- 
ditions are  fulfilled,  it  is  given  up  to  either  party,  without  the 
consent  of  both,  they  will  be  responsible  for  any  loss  occasioned 
thereby.* 

§  207.  It  may  also  be  stated,  as  generally  true,  that  all  profits, 
which  are  made  by  an  agent  in  the  course  of  the  business  of 
bis  principal,  belong  to  the  latter.^  Indeed,  this  doctrine  is  so 
firmly  established  upon  principles  of  public  policy,  that  no  agent 
will  be  permitted  to  take  beyond  a  reasonable  compensation  for 


1  Palej  on  Agency,  bj  Lloyd,  48 ;  3  Chitty  on  Comm.  and  Manuf.  ch.  8, 
p.  218. 

s  Faley  on  Agency,  by  Lloyd,  ch.  60 ;  Brown  v,  Southouse,  cited  3  Bro.  Ch.  B. 
107.  The  question,  whether  interest  is  to  be  allowed,  in  cases  of  agency,  against 
the  agent,  or  not,  is  dependent  upon  a  great  yariety  of  circumstances.  Mr. 
Cowen,  in  his  learned  note  to  3  Cowen's  Reports,  p.  87,  has  collected  many  of 
the  authorities.  In  general,  it  may  be  stated,  that  interest  is  allowed,  wherever 
H  has  been,  or  it  might  properly  have  been,  made  by  the  agent ;  and  also  where, 
bj  gross  misconduct,  he  has  withheld,  or  grossly  misapplied,  the  moneys  of  his 
principal. 

8  Ante,  f§  83, 110, 186. 

4  8  Chitty  on  Comm.  and  Mann£  ch.  8,  p.  SI 9 ;  Burrough  v.  Skinner,  5  Burr. 
B.  S639 ;  Prevost  v.  Gratz,  1  Peters,  Cir.  K.  364. 

8  Ante,  §  192 ;  Post,  §§  214,  340. 
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his  services,  or  to  hold  any  profits  incidentally  obtained  in  the 
execution  of  his  duty,  even  if  it  be  sanctioned  by  nsage.^  Such 
a  usage  has  been  severely  stigmatized,  as  a  usage  of  firaud  and 
plunder.^  Where  the  profits  are  made  by  a  violation  of  duty,  it 
would  be  obviously  unjust  to  allow  the  agent  to  reap  the  fruits 
of  his  own  misconduct ;  and  where  the  profits  are.  made  in  the 
ordinary  course  of  the  business  of  the  agency,  it  must  be  pre* 
sumed,  that  the  parties  intended,  that  the  principal  should  have 
the  benefit  thereof.^ 

§  208.  Besides  the  particular  duties  of  agents,  which  have 
been  v  already  incidentally  stated,  there  are  others,  which  seem 
to  be  the  proper  result  of  law ;  and  a  deviation  from  them  can 
only  be  justified  by  some  clear  usage  of  business,  or  by  the 
sanction  of  the  principsd,  or  by  an  overruling  necessity.^  Thus^ 
in  regard  to  agents  receiving  money  for  their  principals,  it  seems, 
(as  has  been  already  suggested,)  a  dear  duty,  if  they  deposit  the 
money  in  the  hands  of  bankers,  to  deposit  it  in  the  name  of 
their  principcds,  and  not  in  their  own  names ;  and  if  they  adopt 
the  latter  course,  and  the  bankers  should  become  insolvent,  the 
agents  would  become  personally  responsible  for  the  loss.^  So, 
it  is  the  duty  of  agents  to  keep  their  principals  apprised  of 
their  doings,  and  to  give  them  notice,  within  a  reasonable  timet 
of  all  such  facts  and  circumstances,  as  may  be  important  to 
their  interests;  and  if,  by  neglect  of  the  agent,  the  principal 
suffers  a  loss,  he  is  entitled  to  be  indemnified  by  the  agent*' 

1  3  Chltt^r  on  Comm.  and  Manuf.  ch.  3,  pp.  216,  221 ;  Diplock  v.  Blackburn, 
3  Camp.  R.  43, 44  ;  Smith  on  Merc.  Law,  49,  (2d  edit.)  ;  Id.  ch.  5,  §  2,  pp.  91, 92 

(3d  edit.  1843) ;  Maasey  v.  Davis,  2  Yes.  Jr.  317  ; v.  Jolland,  8  Yes.  72 ; 

Faley  on  Agency,  by  Lloyd,  3,  4  ;  Ante,  §  192. 

>  Diplock  V.  Blackburn,  3  Camp.  R.  44. 

3  Ante,  §  192 ;  Post,  §§  210,  211. 

4  Ante,  §§  85,  118,  141,  194,  201,  237. 

6  Ante,  §  202 ;  Post,  218  ;  Cafirey  v.  Darby,  6  Yes.  496 ;  Massey  v.  Banner^ 
1  Jac.  &  Walk.  241 ;  4  Madd.  R.  413 ;  Paley  on  Agency,  by  Lloyd,  Ft  1,  ch.  1, 
§  3,  pp.  9,  10 ;  Wren  v.  Eirton,  11  Yes.  377,  382 ;  Fletcher  v.  Walker,  3  Madd. 
R.  78  ;  3  Chitty  on  Comm.  and  Manuf.  ch.  3,  p.  216 ;  Macdonnell  v.  Harding, 
7  Sim.  R.  178 ;  Hammon  v.  Cottle,  6  Serg.  &  Rawle,  290. 

6  Paley  on  Agency,  by  Lloyd,  27,  38,  39 ;  Malyne,  Lex  Merc  82 ;  3  Chitty 
on  Comm.  and  Manuf.  ch.  3,  pp.  219,  220 ;  Arrott  v.  Brown^  6  Wharton,  R.  9 ; 
Devall  V.  Burbridge,  4  Watts  8t  Serg.  R.  305 ;  Harvey  v.  Turner,  4  Rawle,  R. 
229  ;  Forrestier  v.  Bordman,  1  Story,  R.  43,  56. 
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Thus,  for  example,  it  is  the  duty  of  an  agent,  to  whom  a  bill  of 
exchange  is  remitted  for  acceptance,  to  give  notice  to  his  em- 
ployer of  the  acceptance  or  non-acceptance  of  the  bill  by  the 
earliest  reasonable  opportunity.^  So,  an  agent  employed  to 
purchase  goods  abroad,  or  goods  to  be  shipped  abroad,  is  bound 
to  transmit  the  bill  of  lading  to  his  employer  as  soon  as  possi- 
ble, or  at  least  within  a  reasonable  time.^  It  has  also  been  laid 
down,  as  the  duty  of  a  bill-broker,  or  other  person,  to  whom  a 
bill  is  remitted  on  commission,  first,  to  endeavor  to  procure  ac- 
ceptance ;  secondly,  on  refusal,  to  protest  the  bill  for  non-accept- 
ance ;  thirdly,  to  advise  the  remitter  of  the  receipt,  acceptance, 
or  protest ;  and  in  case  of  the  latter,  to  send  the  protest  to  him  ; 
and  fourthly,  to  advise  any  third  person  that  is  concerned ;  and 
all  this  is  to  be  done  without  delay ;  or,  as  Beawes  expresses  it, 
by  the  post's  return  without  further  delay .^  But  it  is  far  from 
being  clear,  that  all  these  are  strictly  his  duties  in  all  cases ;  and 
it  is  certain,  that  there  are  others  equally  imperative.  Indeed, 
the  duties  properly  belonging  to  such  agencies  are  most  naturally 
afiected  and  qualified  by  the  usages  of  trade,  and  the  particular 
dealings  between  the  parties.  Thus,  for  example,  unless  there 
Jbe.  $1  clea^  usage  of  trade,  it  seems  hardly  to  be  a  part  of  such  an 
agent's  duty,  to  give  advice  to  third  persons  of  the  receipt,  or 
acceptance,  or  refusal  of  acceptance  of  a  bill,  although  it  ia  his 
duty  to  give  such  advice  to  his  employer.^  And  it  seems  quite 
as  much  the  duty  of  such  an  agent  to  present  the  bill  for  pay- 
ment, if  accepted,  and  to  give  notice  of  the  payment,  or  non- 
payment, and  in  the  latter  case,  to  protest  the  bill,  as  it  is  to  per^ 
form  the  other  duties  already  enumerated.^ 

§  209.  And  tiiis  leads  us  to  the  remark,  which,  indeed,  has 


1  Beawes,  Lex.  Merc.  tit.  Bills  of  Exchange,  p.  480,  §  117  ;  Paley  on  Agency, 
by  Lloyd,  p.  5 ;  Id.  89 ;  Crawford  v,  Louisiana  State  Bank,  18  Martin,  R.  214, 
706 ;  Montillat  v.  Bank  of  United  States,  IS  Martin,  R.  865 ;  Miranda  v.  City 
Bank  of  New  Orleans,  6  Miller,  Louis.  R.  740 ;  Pritchard  v.  Louisiana  State 
Bank,  2  Miller,  Louis.  R.  415  ;  Durnford  v.  Patterson,  7  Miller,  Louis.  R.  464 ; 
Canonge  v.  Louisiana  State  Bank,  15  Martin,  R.  844. 

9  Barker  v.  Taylor,  5  Mees.  &  Wels.  627. 

8  Paley  on  Agency,  by  Lloyd,  6, 89 ;  Beawes,  Lex  Merc.  p.  480,  §  117 ;  Arrott 
«.  Brown,  6  Whart  R.  9. 

4  See  ante,  §§  199,200. 

»  Ante,  §  200. 
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been  already  anticipated  in  the  preceding  pages,  that  there  are 
certain  duties  appropriate,  and  belonging  to  certain  classes  of 
agencies,  resulting  either  from  the  general  usages  of  business, 
or  the  habits  of  dealing  between  the  parties,  or  the  special  func* 
tions  to  be  performed,  which  cannot  be  deemed  of  universal 
application  or  obligation.  Thus,  for  example,  there  are  peculiar 
duties,  and  peculiar  functions,  belonging  to  auctioneers,  to  bro- 
kers, to  factors,  to  masters  of  ships,  to  ships-husbands,  and  even 
to  particular  agents,  arranged  under  the  same  general  denomi- 
nation, such  as  ship-brokers,  bill-brokers,  stock-brokers,  insurance- 
brokers,  supercargoes,  and  commission-merchants,  with  or  with- 
out a  del  credere  commission.^  In  some  of  these  cases,  the  law^ 
(as  we  have  already  seen,)  has  prescribed,  or  recognized,  partic- 
ular duties  as  positively  obligatory ;  in  other  cases,  they  are  to 
be  gathered  from  analogous  principles,  or  are  dependent  upon 
the  usages  and  habits  of  trade,  to  be  ascertained  as  matters  of 
fact'  Thus,  for  example,  it  is  now  settled,  as  a  matter  of  lawi 
that  auctioneers  can  seU  goods  only  for  ready  money ;  bu#tfaat 
factors  may  sell  upon  credit^  In  the  first  case,  the  general  rule 
of  law  is  strictly  adhered  to,  that  all  sales  must  be  for  cash,  un- 
less there  is  a  usage  of  trade,  which  relaxes  the  rule,  and  governs 
the  sale.  In  the  latter  case,  the  right  of  a  factor  to  sell  upon 
credit,  although  formerly  a  matter  of  fact  and  usage,  and  to  be 
ascertained  as  such,  is  now  treated  as  an  undeniable  principle  of 
law,  and  incidental  to  the  agency,  in  the  absence  of  all  contra^ 
dictory  proofs.^  A  minute  enumeration  of  the  particular  duties 
of  all  classes  of  agents  would  not  be  of  any  great  utility,  even 
if  it  were  a  practicable  task.  But  in  the  present  state  of 
the  law,  it  must  necessarily  be  very  imperfect,  and  derived 
mainly  from  general  principles,  which  must,  of  course,  undergo 
many  modifications,  to  adapt  them  to  the  exigencies  of  each 
agency.^ 

1  See  1  Liverm.  on  Agency,  cli.  8,  p.  67-77 ;  Beawes,  Lex  Merc  Vol.  1,  p.  44- 
49,  4to.  (6th  edit) 
«  Ante,  §  26-87. 

3  8  Chitty  on  Comm.  and  Manuf.  199 ;  Ante,  §§  27,  60, 108,  110 ;  Post,  §  226.* 

4  Ante,  §§  108,  110. 

ft  The  learned  reader  will  find  in  Mal3me*s  Lex  Mercatoria,  ch.  16,  p.  81-86^ 
much  information  as  to  the  practical  duties  of  factors ;  and  in  1  Liverm.  on. 
Agency,  ch.  8,  p.  67-78,  (edit.  1818,)  in  Paley  on  Agency,  by  Lloyd,  p.  18-24, 
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§  210.  In  this  connection,  also,  it  seems  proper  to  state  an- 
other rule,  in  regard  to  the  duties  of  agents,  which  is  of  general 
application,  and  that  is,  that,  in  matters  touching  the  agency, 
agents  cannot  act,  so  as  to  bind  their  principals,  where  they  have 
an  adverse  interest  in  themselves.^  This  rule  is  founded  upon 
the  plain  and  obvious  consideration,  that  the  principal  bargains, 
in  the  employment,  for  the  exercise  of  the  disinterested  skill, 
diligence,  and  zeal  of  the  agent,  for  his  own  exclusive  benefit.^ 
[Thus,  where  an  agent,  having  a  sum  of  money  in  his  hands 
belonging  to  his  principal,  is  authorized  to  remit  it  by  purchas- 
ing a  bill  of  exchange,  he  should  purchase  the  bill  with  such 
money,  and  not  by  using  his  own  credit.^]  It  is  a  confidence 
necessarily  reposed  in  the  agent,  that  he  will  act  with  a  sole 
regard  to  the  interests  of  his  principal,  as  far  as  he  lawfully  may ; 
and,  even  if  impartiality  could  possibly  be  presumed  on  the  part 
of  an  agent,  where  his  own  interests  were  concerned,  that  is  not 
what  the  principal  bargains  for ;  and,  in  many  cases,  it  is  the 
very  last  thing,  which  would  advance  his  interests.^     The  seller 

and  in  Beawes,  Lex  Mercatoria,  p.  44-49,  (6th  edit.)  the  like  information,  as 
to  these  and  other  mercantile  agencies.  But,  as  a  specimen,  how  little  can  be 
attained  in  practical  utility  by  any  general  statements,  we  select  the  following 
passage  from  Mr.  Livermore,  as  to  the  general  duty  of  a  &ctor :  "  The  general 
duty  of  a  factor  is  to  procure  the  best  intelligence  of  the  state  of  trade  at  his 
place  of  residence ;  of  the  course  of  exchange ;  of  the  quantity  and  quality  of 
goods  at  market ;  their  present  price,  and  the  probability  that  it  may  rise  or 
fidl ;  to  pay  exact  obedience  to  the  orders  of  his  employers ;  to  consult  their  ad- 
vantage in  matters  referred  to  his  discretion  ;  to  execute  their  business  with  all 
the  despatch  that  circumstances  will  admit ;  to  be  early  in  his  intelligence,  dis- 
tinct in  his  accounts,  and  punctual  in  his  correspondence."  1  Liverm.  on  Agencyj 
eh.  8,  p.  69,  (edit.  1818.)  See  also  1  Bell,  Comm.  §  407-418  ;  Id.  §'482-486, 
(4th  edit)  ;  Id.  pp.  477,  478,  481,  482,  (5th  edit) ;  Clarke  v.  Tipping,  9  Beavan, 
B.284. 

1  Stone  V.  Hayes,  8  Denio,  R.  575. 

*Faley  on  Agency,  by  Lloyd,  10,  11,  88,  87 ;  8  Chitty  on  Comm.  and  Manuf. 
216,  217 ;  1  Liverm.  on  Agency,  ch.  8,  §  6,  p.  416-488,  (edit  1818) ;  Church  v. 
Marine  Insur.  Co.  1  Mason,  R.  841 ;  Shepherd  v,  Percy,  16  Martin,  R.  267 ; 
Parkharst  v.  Alexander,  1  John.  Ch.  R.  894 ;  Beale  t;.  McKiernan,  6  Miller, 
Louis.  K  407  ;  1  Story,  Eq.  Jurisp.  §§  815,  816,  816  a;  Copeland  v.  Merchants' 
Insnr.  Co.  6  Pick.  198,  204  ;  Ante,  §  10. 

8  Stone  V.  Hayes,  8  Denio,  R.  575. 

^Paleyon  Agency,  by  Lloyd,  10-12;  8  Chitty  on  Comm.  and  Manuf.  216,  217; 
1  Liverm.  on  Agency,  ch.  8,  §  6,  p.  416-488,  (edit  1818)  ;  Beale  v.  McKiernan, 
6  Louis.  R.  407 ;  Gillett  v.  Peppercome,  8  Beavan,  R.  78,  88,  S4 ;  Ante,  §  10. 
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of  an  estate  must  be  presumed  to  be  desirous  of  obtaining  as 
high  a  price  as  can  fairly  be  obtained  therefor ;  and  the  pur- 
chaser must  equally  be  presumed  to  desire  to  buy  it  for  as  low  a 
a  price  as  he  may.  It  has  been  said  by  Cujadns ;  Hcbc  scilicet 
est  natura  contractus  emptionis  et  venditioniSj  ut  vendat  umu 
quanto  plurisy  emat  alter  quanto  minoris  potest  ;^  or,  more  briefiyi 
in  another  place ;  Ui  emptor  votum  gerat  emendi  minorisj  et  venr 
ditor  pluris  vendendi;^  or  more  pointedly  still;  Emptor  emitj 
quam  minimo  potest ;  venditor  vendit^  quam  maximo  potest^ 
Without  going  to  the  full  length  of  the  statement  of  PomponinSi 
as  adopted  in  the  Pandects,  that,  in  regard  to  price,  the  parties 
may  lawfully  circumvent  each  other,  if  that  word  is  to  be  under- 
stood in  its  offensive  sense ;  In  pretio  emptionis  et  venditionis 
naturaliter  licere  contrahentibus  se  circumvenire  ;  *  it  may  be  cor* 
rectly  said,  with  reference  to  Christian  morals,  that  no  man  can 
faithfully  serve  two  masters,  whose  interests  are  in  conflict.  If, 
then,  the  seller  were  permitted,  as  the  agent  of  another,  to  become 
the  purchaser,  his  duty  to  his  principal  and  his  own  interest  would 
stand  in  direct  opposition  to  each  other ;  and  thus  a  temptation, 
perhaps,  in  many  cases,  too  strong  for  resistance  by  men  of  flex- 
ible morals,  or  hackneyed  in  the  common  devices  of  worldly 
business,  would  be  held  out,  which  would  betray  them  into  gross 
misconduct,  and  even  into  crime.  It  is  to  interpose  a  preventive 
check  against  such  temptations  and  seductions,  that  a  positive 
prohibition  has  been  found  to  be  the  soundest  policy,  encouraged 
by  the  purest  precepts  of  Christianity.  This  doctrine  is  well 
settled  at  law ;  ^  but  it  is  acted  upon  in  Courts  of  Equity  to  a 
much  larger  extent,  not  only  in  cases  of  persons,  confidentially 
intrusted  with  the  management  of  the  property  of  others ;  but, 


1  Cujac.  Opera,  Tom.  4,  col.  968,  ad  Lib.  S,  Reap.  Pap.  (edit.  Neap.  1758) ; 
Ante,  §  10,  note. 

<  Cajac.  Opera,  Tom.  10,  col.  1005,  in  IV.  Lib.  Prior.  Cod.  Lib.  4,  tit  44,  §  8, 
(edit  Neap.  1759). 

'  Cajac.  ad  Dig.  Lib.  4,  tit  4,  L  16,  §  4  ;  De  Minor.  Vig.  Qoin.  Ann.  (Tom.  1, 
col.  998,)  cited  1  Liverm.  on  Agency,  417,  (edit  1818.)  I  have  not  fonnd  the 
Tery  passage,  after  some  search.  But  there  is  a  passage  to  the  same  effect  in 
Cujac.  Comm.  in  Lib.  S,  Reap.  Pap.  ad  §  —  Cum  inter.  Dig.  Lib.  46,  tit  1,  L  51,  § 
4 ;  Cujac.  Oper.  Tom.  4,  p.  968,  (edit  Neap.  1758) ;  Ante,  §  10,  note. 

4  Dig.  Lib.  4,  tit  4, 1. 16,  §  4 ;  Ante,  §  10;  Post,  §  218. 

5  Taylor  v.  Salmon,  4  Mylne  &  Craig,  R.  189. 
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in  cases  of  other  relations  of  a  confidential  nature,  involving  the 
rights  and  interests  of  the  employer.^  And  it  is  by  no  means 
necessaryi  in  cases  of  this  sort,  that  the  agent  should  have  made 
any  advantage  by  the  bargain.  Whether  he  has  so  or  not,  the 
bargain  is  equally  without  any  obligation  to  bind  the  principal.^ 
Of  course,  it  is  to  be  understood,  as  a  proper  qualification  of  the 
doctrine,  that  the  principal  has  an  election  to  adopt  the  act  of 
the  agent,  or  not ;  and  that,  if,  after  a  full  knowledge  of  all  the  cir- 
cumstances, he  deliberately  and  freely  ratifies  the  act  of  the 
agent,  or  acquiesces  in  it  for  a  great  length  of  time,  it  will  be- 
come obligatory  upon  him ;  not  by  its  own  intrinsic  force,  but 
fix)m  the  consideration,  that  he  thereby  waives  the  protection, 
intended  by  the  law  for  his  own  interests,  and  deals  with  his 
agent,  as  a  person,  quoad  hoc,  discharged  of  his  agency.^ 

§  211.  Hence,  it  is  well  settled,  (to  illustrate  the  general  rule,) 
that  an  agent,  employed  to  sell,  cannot  himself  become  the  pur- 
chaser ;  and  an  agent  employed  to  buy,  cannot  himself  be  the 
seller.^  [And  upon  the  same  principle  it  is  held  that  a  contract 
made  by  one  who  acts  as  the  agent  of  both  parties,  may  be 
avoided  by  either  principal.^]     So,  an  agent  employed  to  pur- 

*  Paley  on  Agency,  by  Lloyd,  10-12,  83-86 ;  1  Story  on  Equity  Jurisp.  §  808- 
B28 ;  Hugnenin  v.  Baseley,  14  Yes.  290 ;  Baker  t;.  Whiting,  8  Sumner,  B.  476  ; 
Poillon  V.  Martin,  1  Sandford  Ch.  R.  569 ;  Ante,  §  10 ;  Post,  §  211-218. 

9  Campbell  v.  Walker,  5  Yes.  680 ;  Ex  parte  James,  8  Yes.  848 ;  Ex  parte 
Bennett,  10  Yes.  885 ;  Cane  v.  Allen,  2  Dow,  R.  289 ;  Ex  parte  Lacey,  6  Yes. 
625 ;  1  Story,  Equity  Jurisp.  §§  815,  816,  816  a. 

'  Paley  on  Agency,  by  Lloyd,  88-86,  and  note ;  1  Liverm.  on  Agency,  ch.  8, 
S  6,  p.  427-488,  (edit.  1818)  ;  8  Chitty  on  Comm.  and  Manuf.  ch.  8,  pp.  216,  817 ; 
Woodhouse  v.  Meredith,  1  Jac.  &  Walk.  204,  224 ;  Morse  v.  Royal,  12  Yes.  855  ; 
Lowther  v.  Lowther,  13  Yes.  95, 108  ;  Saunderson  v.  Walker,  18  Yes.  601. 

4  Ante,  §  10 ;  Paley  on  Agency,  by  Lloyd,  ZZ^  84,  87;  1  Story,  Eq.  Jurisp. 
Jl  815, 816, 816  a;  3  Chitty  on  Comm.  and  Manuf.  ch.  8, pp.  216,  217;  1  Liverm. 
cm  Agency,  ch.  8,  §  6,  p.  416-488,  (edit  1818) ;  Lees  v.  Nuttall,  1  Russ.  & 
Mylne,  58 ;  S.  C.  2  Mylne  &  Keen,  819 ;  Copeland  v.  Merc.  Ins.  Company,  6 
Pick.  198 ;  Reed  v,  Warner,  5  Paige,  R.  650 ;  Ix)wther  v.  Lowther,  18  Yes.  108 ; 
Reed  v.  Norris,  2  M.  &  Craig,  874  ;  Beal  t;.  McEieman,  6  Miller,  Louis.  R.  407 ; 
Bartholomew  v.  Leach,  7  Watts,  472 ;  Conkey  t;.  Bond,  84  Barbour,  276 ;  4  Eer- 
mm,  85. 

[^  N.  Y.  Central  Ins.  Co.  v.  ^National  Protection  Ins.  Co.  20  Barbour,  470. 
Mason,  J.,  said :  **  This  is  an  action  upon  a  policy  of  reinsurance  for  82,000, 
executed  by  the  defendants  to  the  plaintiffs  through  the  agent,  6.  W.  Stevens, 
who  was  also  the  agent  of  the  plaintLBTs  in  making  Uie  contract  of  insurance.   The 
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chase,  cannot  purchase  for  himself.^     So,  a  trastee  cannot,  ordi- 
narily,  become  the  purchaser  of  the  estate  of  his  cestui  que  trust? 


risk  was  selected  and  the  rates  of  insurance  fixed  by  Stevens,  and  the  qnestion 
is,  whether  this  action  can  be  maintained  upon  the  policy.  It  becomes  important 
to  inquire  whether  such  a  contract,  made  by  an  agent  who  acts  as  the  agent  of 
both  parties  in  making  the  contract,  is  absolutely  void  at  common  law,  or  whether 
it  is  voidable  in  a  court  of  law ;  or  whether  it  is  only  voidable  in  a  court  of 
equity.  The  rule  is  well  settled,  both  in  England  and  this  country,  that  such  a 
contract  is  voidable  in  a  court  of  equity  at  the  election  of  the  principaL  The 
principle  is  illustrated  in  the  case  of  an  agent  employed  to  sell.  If  such  agent 
become  himself  the  purchaser  or  the  agent  of  another ;  or  if  he  be  an  agent  to 
buy,  and  he  become  himself  the  seller,  or  the  agent  of  another  in  making  the  sale, 
the  principal  may  avoid  the  sale  or  the  purchase,  in  equity.  If  he  come  to  the 
Court  upon  a  timely  application,  upon  the  fact  being  alleged  and  proved,  the 
Court  will  presume  the  transaction  was  injurious  and  consequently  fraudulent ; 
and  this  presumption  cannot  be  overcome  unless  it  can  be  shown  that  the  prin- 
cipal, furnished  with  all  the  knowledge  the  agent  possessed,  gave  him  previous 
autl^ority  to  become  purchaser  or  seller,  or  afterwards  assented  to  such  purchase 
or  sale.  (Campbell  v.  Walker,  5  Yes.  678 ;  1  Yes.  Jr.  287  ;  Massey  v.  Davies,  2  id. 
'SI 7 ;  1  Russ.  &  Mylne,  53 ;  2  Myl.  &  E.  819 ;  Story  on  Agency,  §§  9, 19?,  210,  211» 
214 ;  Dunl.  Paley  on  Agency,  ZZ,  84 ;  1  Mason,  841 ;  6  Pick.  198 ;  2  John.  Ch. 
252  ;  5  id.  888 ;  Hopk.  Ch.  515  ;  9  Paige,  287  ;  4  Conn.  B.  717 ;  5  Lond.  Jurist, 
18 ;  Smith's  Merc.  Law,  101 ;  13  Yes.  108 ;  8  id.  502  ;  9  id.  284 ;  12  id.  855 ;  8  Bro. 
C.  C.  119 ;  5  Paige,  650;  2  Mylne  &  Cr.  874 ;  Liverm.  on  Agency,  428;  4  Mylne  & 
Cr.  184 ;  6  Yes.  625  ;  1  Story's  Eq.  Jurisp.  §§  815,  816  ;  2  Mason,  869;  1  Jac.  & 
Walk.  294 ;  1  John.  Ch.  27 ;  2  id.  894 ;  8  Yes.  740 ;  4  Denio,  575 ;  Angell  on  Fire 
.  and  Life  Ins.  454,  455  ;  Parsons  on  Contracts,  74,  75.)  The  rule  seems  to  be 
founded  on  the  danger  of  imposition  in  such  cases,  and  the  presumption  which  a 
court  of  equity  indulges  of  the  existence  of  fraud  which  is  inaccessible  to  the  eye 
of  the  Court,  and  consequently  in  equity  such  agreements  are  regarded  as  con- 
structively fraudulent  (9  Paige,  242 ;  4  Kent's  Comm.  438,  8d  edit.)  The  rule 
b  a  well-settled  one,  and  the  presumption  is  not  an  unreasonable  one  in  a  Court 
governed  by  the  principles  of  equity.  The  principal  in  fact  has  bargained  for 
the  exercise  of  all  the  skill,  ability,  and  industry  of  his  agent,  and  he  is  entitled 
to  demand  the  exertion  of  this  in  his  own  &vor.  (Parsons  on  Cont  74;  75.) 
Where  the  agent,  unbeknown  to  his  principal,  is  acting  equally  in  behalf  of  the 
other  party,  the  presumption  is  not  an  unreasonable  one.  This  principle,  however, 
like  the  one  that  a  trustee  cannot  be  the  purchaser  of  an  estate,  is  a  mere  rule  of 
equity.  If  the  proper  forms  have  been  observed,  the  conveyance  b  good  at  law, 
and  the  title  passes.  The  contract  is  not  void,  but  only  voidable.  (5  Metcalf^ 
467  ;  5  John.  48,  48;  1  Bing.  896,  400,  401 ;  5  Yes.  678  ;  18  id.  608 ;  7  Moore, 
815  ;  5  Pick.  521 ;  8  Yes.  740,  751 ;  2  John.  Ch.  740,  751 ;  9  Yes.  248 ;  10  id. 
881 ;  14  John.  414,  415  ;  2  Gill  &  John.  227;  4  id.  876 ;  8  Harr.  &  John.  88; 

1  Taylor  v.  Saknon,  4  Mylne  &  C.  189. 

8  Ante,  §  210 ;  Baker  v.  Whiting,  8  Sumner,  R.  476. 


OH.  vil]  authoritt,  how  exbcutbd.  287 

And  it  will  make  no  difference,  whether  he  is  sole  trustee,  or 
joined  with  others  in  the  txust.^  So,  the  assignee  of  a  bankrupt 
cannot  become  a  purchaser  of  the  debts  or  estate  of  the  bank- 
rupt on  his  own  account'  And,  if  he  does  purchase,  it  will  be 
a  trust  for  the  benefit  of  the  creditors ;  for  he  is  treated  as  an 
agent  for  the  creditors,  in  all  matters  touching  the  estate  of  the 
bankrupt'  So,  an  executor  or  administrator  cannot  buy  any  of 
the  debts  of  the  deceased  for  his  own  benefit ;  but  the  benefit  will 
belong  to  those  interested  in  the  estate.^  So,  a  surety,  purchas- 
ing the  debt,  cannot  avail  himself  of  the  purchase,  against  his 
principal,  for  more  than  he  has  paid ;  but  he  will  be  held  as  a 
quasi  trustee.^  So,  the  master  of  a  ship,  purchasing  the  ship  at 
a  sale  by  public  authority,  cannot  purchase  for  himself,  unless 
the  owner  afterwards  elects  to  allow  him  the  right^     So,  an 


Paraons  on  Cont  75,  76,  note  j  ;  1  Peters'  C.  C.  R.  S68 ;  6  Halst.  585  ;  8  Cowen, 
36 1.)  No  case,  I  apprehend,  can  be  foand  where  a  court  of  lait  has  pronounced 
such  a  conveyance  absolutely  void.  (14  John.  418 ;  5  id.  48 ;  Mackintosh  v. 
Barber,  1  Bing.  50 ;  7  Moore,  815  ;  5  Pick.  519,  521 ;  5  Mete.  467.)  The  rule 
of  which  we  have  been  speaking  is  applicable  to  all  persons  placed  in  situations 
cf  trustor  confidence  with  reference  to  the  subject-matter  of  the  contract,  and 
embraces  trustees,  executors,  administrators,  guardians,  agents  and  faclurs,  attui^ 
nejs,  solicitors,  &c.  It  embraces  all  who  come  within  the  principle.  (9  Paige, 
241.)  There  is  no  such  rule,  in  equity  even,  as  that  a  person  standing  in  such 
tmst  relation,  cannot  himself  buy  at  hid  own  sale.  He  may  purchase  and  take 
tiie  tide,  subject  however  to  the  option  of  the  cestui  que  trusty  if  he  come  in  a 
reasonable  time,  to  have  the  sale  declared  invalid.  (Campbell  v.  Walker,  5  Yes. 
678,  and  cases,  note  a ;  Lister  o.  Lister,  6  id.  681 ;  £x  parte  Lacey,  6  id.  625 ;  15 
Fick.  81 ;  7  id.  1 ;  10  id.  77 ;  2  John.  Ch.  252,  261,  266 ;  4  Gill  &  John.  876 ; 
Parsons  on  Cont  76.")] 

1  Paley  on  Agency,  10, 11,  84,  85,  note ;  1  Story  on  Eq.  Jurisp.  §§  814,  816, 
821,  822 ;  Parkhurst  v.  Alexander,  1  John.  Ch.  R.  894  ;  Cane  v.  Allen,  2  Dow, 
B.  289  j  1  Liverm.  on  Agency,  ch.  8,  §  6,  p.  416-488,  (edit  1818);  Campbell  v. 
Walker,  5  Yes.  680 ;  £x  parte  James,  8  Yes.  848 ;  £x  parte  Bennett,  10  Yes. 
885 ;  Ex  parte  Lacey,  6  Yes.  625 ;  Whichcote  v.  Lawrence,  8  Yes.  740  ;  Davoue 
V.  Fanning,  2  John.  Ch.  R.  251,  260 ;  Green  v.  Winter,  1  John.  Ch.  R.  27. 

2  But  it  seems  this  may  be  done  if  there  be  no  fraud.  Fisk  v.  Barber,  6  Watts 
Bl  Serg.  8.  So  of  a  guardian  buying  the  estate  of  his  ward  at  a  public  sale. 
Chorpening's  appeal,  8  Casey,  816. 

3  Ex  parte  Lacey,  6  Yes.  625,  628 ;  1  Story  on  Eq.  Jurisp.  §§  821, 822. 

4  Ex  parte  Lacey,  6  Yes.  625,  628,  629  ;  1  Story  on  Eq.  Jurisp.  §§  821,  822. 
But  see  Fisher's  appeal,  84  Penn.  St  R.  29. 

5  Reed  v.  Norris,  2  M.  &  Craig,  874 ;  1  Story  on  Eq.  Jurisp.  §§  821,  822,  824. 

6  Chamberlain  v.  Uarrod,  5  Greenl.  R.  420 ;  Church  v.  Marine  Ins.  Co.  1  Mason, 
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agent  employed  to  settle  a  debt,  cannot  purchase  it  upon  his 
own  account ;  for  he  is  bound  to  purchase  it  upon  the  best  terms 
which  he  can,  for  the  benefit  of  his  principal ;  and  it  would  hold 
out  a  temptation  to  him  to  violate  his  duty,  if  he  were  permitted 
to  purchase  for  himself.^  For  the  like  reason,  an  agent  of  the 
sell^  cannot  become  the  agent  of  the  purchaser  in  the  same 
transaction.^  So,  an  agent,  who  discovers  a  defect  in  the  title  of 
his  principal  to  lands,  cannot  misuse  it  to  acquire  a  title  for  him- 
self, but  will  be  held  a  trustee  for  his  principal.^  [So,  an  agent, 
or  director  of  a  corporation,  who  is  employed  to  examine  and 
ascertain  how  much,  and  what  part  of  his  principal's  land  can 
be  sold  without  inconvenience,  and  to  report  his  proceedings  to 
his  principal,  cannot  purchase  such  part  and  take  a  conveyance 
to  himself;  nor  can  he  act  for  another  in  making  such  pur- 
chase.^]    Indeed,  it  may  be  laid  down  as  a  general  principle, 

B.  S41 ;  Barker  tf.  Marine  Ins.  Co.  2  Mason,  R.  S69 ;  The  Schooner  Tilton,  5  Mason, 
R.  465,  480 ;  Copeland  v,  Merch.  Ins.  Co.  6  Pick.  B.  198. 

1  Reed  v,  Norris,  2  M.  &  Cnug,  861,  874;  1  Story  on  £q.  Jarisp.  §§  821, 
822. 

2  Paley  on  Agency,  by  Lloyd,  BS,  note  (8).  See  Wright  v.  Dannah,  2  Camp. 
S08 ;  Dixon  v,  Bromfield,  )d  Chitty,  R.  205  ;  Ante,  '§  807. 

3  Ringo  V,  Binns,  10  Peters,  R.  269.  Mr.  Smith,  in  his  Compendium  of  Mer> 
cantile  Law,  has  summed  up  the  doctrine  on  this  matter  in  a  very  exact  manner : 
**  It  has  been  already  said,  in  the  chapter  on  Partnership,  that,  from  a  person 
standing  in  a  situation  of  confidence  with  regard  to  another,  the  strictest  good 
faith  is  required.  This  maxim  applies  in  full  force  to  agents,  of  whose  morals 
the  law  is  so  careful,  that  it  will  not  suffer  them  even  to  incur  temptation ;  thai, 
an  agent  employed  to  sell  is  not  allowed  to  be  the  purchaser,  at  least  not  unlev 
he  make  known  that  he  intends  to  become  such,  and  furnish  his  employer  with 
all  the  knowledge  he  himself  possesses,  or  unless  the  Court,  perceiving  that  the 
principal  would  lose  by  a  re-sale,  think  fit  on  that  account  to  uphold  the  trail*- 
action ;  so  neither  can  an  agent,  employed  to  purchase,  be  himself  the  neller,  un- 
less there  was  a  plain  understanding  between  him  and  bis  principal  to  thai  effect 
And  if  an  agent,  who  is  employed  to  purchase,  purchase  for  himself^  he  will  be 
considered  a  trustee  for  his  principal.  This  is  in  accordance  with  the  rule  of  the 
Civihans.  Tutor  rem  pupilli  emere  non  potest ;  Idemque  porrigendam  est  ad 
similia,  id  est,  ad  curatores,  procuratores,  et  qui  negotia  aliena  gerunt  Dig.  L  18, 
tit  1,"  — p.  98,  (8d  edit.  1848.) 

[^  Cumberland  Coal  Co.  v.  Sherman,  80  Barbour,  558.  Davies  there  said  in  an 
elaborate  judgment :  **  The  cases  relating  to  the  deafings  of  an  agent  or  trustee 
with  the  property,  in  reference  to  which  his  agency  or  trust  exists,  may  be  ar- 
ranged into  two  classes :  First,  Cases  in  which  a  trustee  buys  or  contracts  with 
himself,  or  several  trustees  of  which  he  is  one,  or  a  board  of  trustees  of  which 
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that,  in  all  cases  where  a  person  is,  either  actually  or  construc- 
tively, an  agent  for  other  persons,  all  profits  and  advantages. 


he  is  one ;  and  it  will  be  seen  by  reference  to  the  authorities  hereinafter  cited, 
tihat  the  incapacity  to  purchase  applies  to  all  these  cases.  Second.  Cases  in 
which  a  trustee  buys  of,  or  contracts  with  his  cestui  que  trust  who  is  sui  Juris, 
and  b  competent  to  deal  independently  of  the  trustee,  in  respect  to  the  trust 
eitate. 

"  As  to  the  first  class  of  cases,  the  purchase  or  contract  is  voidable  at  the  option 
of  the  cestui  que  trust,  without  reference  to  the  fairness  or  unfairness  of  the  pur- 
chase or  contract  For  the  reasons  before  given,  the  disqualification  of  the  party 
purchasing  or  contracting  is  a  conclusion  of  law,  and  is  absolute.  The  leading 
case  in  this  State,  and  which  has  been  followed  without  qualification,  so  far  as  I 
have  been  able  to  ascertain,  is  that  of  Davoue  v.  Fanning,  (2  John.  Ch.  Rep.  252.) 
In  that  case,  an  executor,  on  making  sale  of  the  real  estate  of  his  testator,  caused 
the  same  to  be  purchased  for  his  wife,  and  conveyed  to  her.  The  sale  was  made 
at  public  auction  and  for  a  fair  price,  and  was  bond  fide.  Yet  the  sale  was  set 
aside  at  the  instance  of  the  cestui  que  trust ;  and  it  will  be  observed  that  the  trus- 
tee was  not  the  purchaser,  but  a  third  person,  for  the  benefit  of  his  wife.  Chan- 
cellor Kent  says,  *  whether  a  trustee  buys  in  for  himself  or  his  wife,  the  tempta- 
tion to  abuse  is  nearly  the  same.  Though  the  money  he  was  raising  was  to  go  to 
his  wife,  it  was  no  reason  why  he  should  be  permitted  to  buy  in  for  her  the  estate 
iiBdf.  His  interest  interfered  with  his  duty.  .  .  .  The  case,  therefore,  fells 
dearly  within  the  spirit  of  the  principle,  that  if  a  trustee,  acting  for  others,  sells 
an  estate,  and  becomes  himself  interested  in  the  purchase,  the  eestui  que  trust  is 
entitled  to  come  here,  (ts  of  course,  and  set  aside  that  purchase,  and  have  the 
property  re-exposed  to  sale.'  Chancellor  Kent  then  proceeds  to  review  the 
cases  bearing  on  this  point,  commencing  with  that  of  Holt  v.  Holt,  in  the  time 
cf  22  Car.  H.  where  it  was  held  that  if  an  executor  renew  a  lease  in  his  own 
name  on  its  expiration,  the  renewed  lease  is  to  be  for  the  benefit  of  the  cestui 
que  trust. 

^And  in  Davison  v.  Gardner,  in  174S,  Lord  Hardwicke  observed,  that  the 
Coort  always  looks  with  a  jealous  eye  at  a  trustee  purchasing  of  his  cestui  que 
frill/;  and  in  Whelpdale  v.  Cookson,  in  1847,  (I  Yesey,  9 ;  S.  C.  5  Id.  682,)  the 
Chancellor  would  not  permit  a  purchase  at  auction  to  stand,  as  he  said  he  knew 
the  dangerous  consequence  of  sanctioning  dealings  of  a  trustee  with  the  property 
cf  the  cestui  que  trust.  In  Campbell  v.  Walker,  {5  Yes.  678,)  the  master  of  the 
voUs  says,  *  I  will  lay  down  the  rule  as  broad  as  this,  and  I  wish  trustees  to  un- 
derrtand  it,  that  any  trustee  purchasing  trust  property  is  liable  to  have  the  pur- 
chase set  aside,  if,  in  any  reasonable  time,  the  cestui  que  trust  chooses  to  say  he  is 
not  satisfied  with  it'    He  adds,  *  They  must  buy  with  that  clog.' 

**  The  numerous  cases  cited  by  Chancellor  Kent  show  the  uniformity  of  the 
lule,  not  only  in  the  English  courts,  but  in  our  own  and  those  of  our  sister  States. 
The  rule  in  this  State  has  been  settled  by  the  highest  Court  therein.  In  Munro 
SI  Allaire,  (2  Caines'  Cases  in  Error,  188,)  Benson,  Justice,  in  delivering  the 
Ofnnion  of  the  Court,  says :  *  It  is  a  principle  that  a  trustee  can  never  be  a  puT' 
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made  by  him  in  the  business,  beyond  his  ordinary  compensationi 
are  to  be  for  the  benefit  of  his  employers.^ 


chaser,  and  I  assume  it  as  not  requiring  proof  that  this  principle  must  be  admitted, 
not  only  as  established  hy  adjudicationf  but  also  as  founded  in  indispensable 
necessity,  to  prevent  that  great  inlet  of  fraud,  and  those  dangerous  consequences 
which  would  ensue  if  trustees  might  themselves  become  purchasers,  or  if  they 
were  not  in  every  respect  kept  within  compass.  Although  it  may,  however,  seem 
hard  that  the  trustees  should  be  the  only  persons  of  all  mankind  who  may  not 
purchase,  yet,  for  the  very  obvious  consequences,  it  is  proper  that  the  rule  should 
be  strictly  pursued  and  not  in  the  least  relaxed.'  Chancellor  Kent  says  that  be 
cannot  but  notice  the  precision  and  accuracy  with  which  the  rule  and  the  reason 
of  it  are  here  stated. 

**  Chancellor  Kent  says  that  there  is  one  more  important  case,  that  of  The  Toric 
Building  Company  v.  Mackenzie,  decided  in  the  House  of  Lords  in  1795,  on 
appeal  from  the  Court  of  Session  in  Scotland.    It  had  then  only  appeared  in 
8  Bro.  P.  C.  by  Tom.,  in  App.,  but  has  since  been  reported  in  8  Paton,  378.    He 
says  of  this  case,  that  it  is  a  complete  vindication  of  the  doctrine  he  was  there 
applying ;  and  he  remarks  that,  considering  the  eminent  character  of  the  connsel 
who  were  concerned,  and  who  had  since  filled  the  highest  judicial  stations,  and 
the  ability  and  learning  which  they  displayed  in  the  discussion,  it  is,  perhaps,  one 
of  the  most  interesting  cases,  on  a  mere  technical  rule  of  law,  that  is  to  be  met 
with  in  the  annab  of  our  jurisprudence.    He  says  the  reasons  of  the  House  of 
Lords  for  setting  aside  the  sale  are  not  given,  and  we  are  lefl  to  infer  them  from 
the  arguments  upon  which  the  appeal  was  founded.    They  have  now  appeared 
in  the  eloquent  and  learned  opinions  of  Lord  Thurlow  and  Lord  Chancellar 
Loughborough.    The  perusal  of  these  opinions  would  have  satisfied  the  learned 
Chancellor  that  his  views  of  the  case,  as  one  of  high  authority  and  great  interestp 
were  eminently  correct    The  appellants  were  an  insolvent  company,  and  their 
estate  was  sold  by  the  order  of  the  Court  of  Session,  at  a  public  judicial  sale,  to 
satisfy  creditors.    The  course,  at  such  sales,  is  to  set  up  the  property  at  a  yaloe 
fixed  upon  by  the  Court,  which  is  called  the  up-set  price,  and  which  is  founded 
on  information  procured  by  the  common  agent  of  the  Court,  who  has  the  manage- 
ment of  all  the  out-door  business  of  the  cause.    The  respondent  in  the  case  was 
the  common  agent,  and  he  purchased  for  himself  at  the  up-set  price,  no  person 
appearing  to  bid  more,  and  the  sale  was  confirmed  by  the  Court ;  and  in  the 
course  of  eleven  years'  possession  he  had  expended  large  sums  for  building  and 
improvements.    There  was  no  question  as  to  the  fairness  or  integrity  of  the  pop- 
chase.    The  object  of  the  appellant  was  to  set  aside  the  sale,  on  the  ground  thai 
the  purchaser  was  the  common  agent  in  behalf  of  all  parties  to  procure  infonnip 
tion  and  attend  the  sale,  and  was  in  the  nature  of  a  trustee,  and  so  disabled  to 

1  Paley  on  Agency,  by  Lloyd,  87,  88, 49 ;  East  India  Co.  v.  Henchman,  1  YeL 
Jr.  289 ;  Massey  v.  Davies,  2  Yes.  Jr.  81 7 ;  8  Chitty  on  Comm.  and  Manuf.  221 ; 
Campbell  v.  Penns.  Life  Lisur.  Co.  2  Wharton,  R.  64 ;  Bartholomew  v.  Leach, 
7  Watts,  B.  472. 
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§  212.  With  a  view  to  provide  effectually  against  the  abuse 
of  professional  confidence,  even  a  purchase  of  an  estate  by  an 


purchase.  On  the  part  of  the  appellants,  it  was  contended  that  the  sale  in  ques- 
tkm  was  ipso  jure  void  and  null,  because  the  respondent,  from  his  office  of  com- 
mon agent,  was  under  a  disability  and  incapacity,  which  precluded  him  from 
being  a  purchaser.  The  office  of  common  agent,  in  a  ranking  and  sale,  infers  a 
natural  disability,  which,  ex  vi  termini^  imparts  the  highest  legal  disability,  because 
a  law  which  flows  from  nature,  being  founded  on  the  reason  and  nature  of  the 
thing,  is  paramount  to  all  positive  law.  The  principle  is  obvious.  He  cannot  be 
both  judge  and  party.  He  cannot  be  both  seller  at  a  roup  and  buyer ;  he  can« 
not  aerve  two  masters.  These  views  were  not  controverted  by  the  counsel  on 
the  other  side,  but  they  insisted  the  sale  could  be  maintained  upon  other  grounds. 
After  an  argument  of  sixteen  days,  the  case  was  decided  in  the  House  of  Lords, 
opinions  being  given  by  Lord  Thnrlow  and  Lord  Chancellor  Loughborough. 
Lord  Thurlow  said,  on  this  point,  that  all  the  gentlemen  admit  that  it  was  the 
doty  of  the  agent  to  carry  on  the  sale  to  the  utmost  advantage,  for  the  benefit  of 
the  creditors,  and  those  interested  in  the  residue ;  and,  taking  it  to  be  so,  one  side 
aaid,  that  being  your  situation,  it  is  utterly  impossible  for  you  to  perform  that  duty 
in  such  a  manner  as  to  derive  an  advantage  to  yourself.  This  seems  to  be  a 
principle  so  exceedingly  plain,  that  it  is  in  its  own  nature  indisputable,  for  there 
can  be  no  confidence  placed  unless  men  will  do  the  duty  they  owe  to  their  con- 
stituents, or  be  considered  to  be  faithfully  executing  it,  if  you  apply  an  arbitrary 
mle.  In  these  views  the  Lord  Chancellor  concurred,  and  the  sale  was  set  aside. 
Lord  Eldon  and  Sir  W.  Grant  designate  this  as  the  great  case,  and  repeatedly 
nfer  to  to  it  In  Jeffrey  v.  Aitken,  decided  in  June,  1826,  the  lord  ordinary 
observed,  it  is  impossible  to  hold  that  the  seller  can  also  be  the  buyer  of  the  sub- 
ject, after  the  judgment  of  the  House  of  Lonls  in  the  case  of  the  York  Building 
Company  v,  Mackenzie,  decided  May  13,  1 795. 

''In  Taylor  v,  Watson,  decided  in  Scotland,  January  20,  1846,  the  same  rule 
as  laid  down  in  Mackenzie's  case  was  reiterated  and  adhered  to.  Lord  Jeffrey 
said,  ^  The  principle  involved  in  this  case  is  a  very  familiar  and  general  one  in 
our  laws  —  that  no  person  can  be  actor  in  rem  mam.  The  stringency  of  the 
maxim  has  been  ruled  and  held  settled  by  the  House  of  Lords,  in  the  case  of 
Mackenzie.  ...  It  is  now  presumptio  juris  et  de  jure^  that  where  a  person 
stands  in  these  inconsistent  relations  of  both  buyer  and  seller,  there  are  dangers, 
and  it  18  not  relevant  to  say  that  it  is  impossible  there  could  be  any  in  the  partic- 
ular case.  I  should  be  sorry  to  think  that  any  doubts  were  thrown  on  this  rigor- 
ons  principle  which  has  been  established  botii  here  and  in  the  other  end  of  the 
idand.' 

''In  the  case  of  the  Aberdeen  Railway  Company  v.  Blaikie,  July  20,  1854, 
(1  McQueen's  Bep.  461,)  the  House  of  Lords,  reversing  the  judgment  of  the 
Court  below,  held  that  a  contract  entered  into  by  a  manufacturer,  for  the  supply 
of  iron  furnishings  to  a  railway  company  of  which  he  was  a  director,  or  the 
diainnan  at  the  date  of  the  contract,  was  invalid  and  not  enforceable  against  the 
company.     Lord  Cranworth,  in  delivering  the  opinion  of  the  Court,  says :  *  A 
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attorney  from  his  client  is  treated  with  severe  jealousy  by  Courts 
of  Equity.     The  presumption  is  primd  facie  so  far  against  its 


corporate  body  can  only  act  by  agents,  and  it  is  of  coarse  the  duty  of  those 
agents  so  to  act  as  best  to  promote  the  interests  of  the  corporation,  ^hose  afifain 
they  are  conducting.  Such  an  agent  has  duties  to  discharge,  of  a  fiduciary 
character  toward  his  principal ;  and  it  is  a  rule  of  universal  application,  that  no 
one  having  such  duties  to  discharge  shall  be  allowed  to  enter  into  engagements 
in  which  he  has  or  can  have  a  personal  interest  conflicting,  or  which  possibly 
may  conflict  with  the  interests  of  those  whom  he  is  bound  to  protect  So  strictly 
is  this  principle  adhered  to,  that  no  question  is  allowed  to  be  raised  as  to  the 
fairness  or  unfairness  of  a  contract  so  entered  inta  It  obviously  is  or  may  be 
impossible  to  demonstrate  how  far,  in  any  particular  case,  the  terms  of  such  a 
contract  have  been  the  best  for  the  cestui  que  trusty  which  it  was  possible  to 
obtain.  It  may  sometimes  happen  that  the  terms  on  which  a  trustee  has  dealt,  or 
attempted  to  deal  with  the  estate  or  interests  of  those  for  whom  he  is  a  trustee, 
have  been  as  good  as  could  have  been  obtained  from  any  other  person ;  they 
may  even,  at  the  time,  have  been  better.  But  still  so  inflexible  is  the  rule,  that 
no  inquiry  on  that  subject  is  permitted.  The  English  authorities  on  this  suljecl 
are  numerous  and  uniform.' 

**  The  same  subject  has  had  a  full  and  careful  discussion  and  examination  in 
the  Supreme  Court  of  the  United  States,  in  the  case  of  Michoud  v.  Girod,  cited 
supra.  The  opinion  of  the  Court,  by  Mr.  Justice  Wayne,  is  distinguished  for  its 
clear  analysis  and  elaborate  review  of  all  the  cases  bearing  on  the  p<nnt.  He  says^ 
*  The  rule,  as  expressed,  embraces  every  relation  in  which  there  may  arise  a  con- 
flict between  the  duty  which  the  vendor  or  purchaser  owes  to  the  persons  with 
whom  he  is  dealing,  or  on  whose  account  he  is  acting,  and  his  own  individual 
interest.^  The  same  rule  obtains  in  the  civil  law,  with  some  modifications  not 
necessary  to  notice. 

**The  language  of  Pothier  is  distinct  and  une(]uivocal :  *Nous  ne  poovoni 
acheter,  ni  par  nous-mdmes,  ni  par  person nes  interposes,  les  choses  que  font 
partie  des  biens  dont  nous  avons  Tadministration.'  (Tr.  du  Contrat  de  Yente, 
part  1,  p.  18.)  The  rule  of  the  civil  law,  without  qualification,  is  adopted  in  Hol- 
land :  *  Quae  vero  de  tutoribus  caut&,  ea  quoque  in  curatoribus  pro  curatoribus,  tet- 
tamentorum,  executoribus,  aliis  similibus,  qui  aliena  gerunt  negotia,  probanda  sunt' 
In  Spain  the  rule  is  enforced  without  relaxation,  and  with  stem  uniformity.  Judge 
Wayne,  in  the  case  of  Michoud,  in  his  opinion,  cited  the  rule  from  the  Kovissima 
Recopilacion,  in  these  words,  *  No  man  who  is  testamentary  executor,  a  guardian 
of  minors,  nor  any  other  man  or  woman,  can  purchase  the  property  which  they 
administer,  and  whether  they  purchase  publicly  or  privately,  the  act  is  inTalidi 
and  on  proof  being  made  of  the  fact,  the  sale  must  be  set  aside.'  It  is  thus  seen 
that  the  rule  by  which  agents  or  trustees  are  prohibited  and  rendered  incapable 
of  purchasing  or  dealing  with  the  property  of  their  cestuis  que  trust,  is  one  of 
universal  application,  justified  by  a  current  of  strong  and  high  authorities,  and  is 
adhered  to  with  stern  and  inflexible  integrity ;  and  the  consequence  of  such 
dealing  and  purchasing  is,  that  the  agent  or  trustee  is  liable  at  any  time,  on  the 
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validity,  that  the  burden  of  proof  is  thrown  on  the  attorney,  to 
establish  its  entire  good  faith  for  an  adequate  and  fair  considera- 


applicatioii  of  tbe  ce^ui  que  trusty  and  as  a  matter  of  course,  and  without  refer- 
ence to  the  fairness  or  unfairness  of  the  transaction,  the  adequacy  or  inadequacy 
of  the  price  paid,  or  any  other  equities  of  the  agent  or  trustee,  to  have  the  sale 
set  aside ;  such  has  been  the  uniform  administration  of  the  law  in  England,  and 
where  the  civil  law  prevails,  and  in  this  country.  No  reason  is  suggested  why 
roles  thus  founded  on  the  soundest  morals,  which  have  been  maintained  with  such 
uniformity  and  steadiness,  should  now  be  relaxed.  On  the  contrary,  it  is  seen 
that  every  consideration  arising  from  circumstances  surrounding  us,  and  the  un- 
paralleled multiplicity  of  corporations,  who  can  only  act  by  trustees  or  agents, 
and  the  very  large  proportion  of  the  wealth  of  the  country  invested  in  them, 
and  placed  under  the  control  and  management  of  agents  and  trustees,  forcibly 
demands  of  courts  of  justice  a  firm  adherence  to  these  principles,  and  a  stern 
application  of  them  to  every  case  coming  within  the  sphere  of  their  action. 

^  Nay,  the  rule,  as  applicable  to  managers  of  corporations,  should  in  no  partico- 
lar  be  relaxed*  Those  who  assume  the  position  of  directors  and  trustees,  assume 
alflo  the  obligations  which  the  law  imposes  on  such  a  relation.  The  stockholders 
eonfide  to  their  integrity,  to  their  faithfulness,  and  to  their  watchfulness,  the  pro- 
tection of  their  interests.  This  duty  they  have  assumed,  this  the  law  imposes  on 
them,  and  this  those  for  whom  they  act  have  a  right  to  expect  The  principals 
are  not  present  to  watch  over  their  own  interests ;  they  cannot  speak  in  their 
own  behalf;  they  must  trust  to  the  fidelity  of  their  agents.  If  they  discharge 
these  important  duties  and  trusts  faithfully,  the  law  interposes  its  shield  for  their 
protection  and  defence ;  if  they  depart  from  the  line  of  their  duty,  and  waste,  or 
take  themselves,  instead  of  protecting,  the  property  and  interests  confided  to 
them,  the  law,  on  the  application  of  those  thus  wronged  or  despoiled,  promptly 
steps  in  to  apply  the  corrective,  and  restores  to  the  injured  what  has  been  lost 
by  the  unfaithfulness  of  the  agent.  This  right  of  the  cestui  que  trust  to  have  the 
sale  vacated  and  set  aside,  where  his  trustee  is  the  purchaser,  is  not  impaired  or 
defeated  by  the  circumstance  that  the  trustee  purchases  for  another.  This  point 
is  folly  discussed  by  Lord  £ldon  In  Ex  parte  Bennett,  (10  Vesey,  381.)  In  this 
case  he  held,  that  as  the  solicitor  to  a  commission  of  bankruptcy  could  not  pur- 
chase at  a  sale  of  tbe  bankrupt's  effects,  for  the  reasons  above  stated,  so  a  sale 
made  to  a  person  who  had  requested  the  solicitor  to  employ  another  at  the  sale  to 
bid  for  him,  was  set  aside.  He  said,  *  If  the  principle  be  that  the  solicitor  can- 
not boy  for  his  own  benefit,  I  agree  when  he  buys  for  another,  the  temptation  to 
act  wrong  is  less ;  yet  if  he  could'  not  use  the  information  he  has  for  his  own 
benefit,  it  is  too  delicate  to  hold  that  the  temptation  to  misuse  that  Information 
for  another  person  is  so  much  weaker,  that  he  should  be  at  liberty  to  bid  for  an- 
other.' He  adds :  *  Upon  the  general  rule,  both  the  solicitor  and  commissioner 
have  duties  imposed  on  them  that  prevent  their  buying  for  themselves ;  and  if 
that  is  the  general  rule,  it  follows  of  necessity  that  neither  of  them  can  be  per- 
mitted to  buy  for  a  third  person,  for  the  Court  can,  with  as  little  effect,  examine 
whether  that  was  done  by  making  an  undue  use  of  the  information  received  in 
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tion.^    In  this  respect,  it  is  said  to  differ  from  the  case  of  a  pnre 
agency  in  particular  transactions,  for  in  those  transactions  the 


the  course  of  their  duty,  in  the  one  case  as  in  the  other.  No  conrt  of  jnstke 
could  institute  investigation  to  that  point  effectually,  in  all  cases,  and  therefore 
the  safest  rule  is  that  a  transaction  which,  under  the  circumstances,  should  not 
be  permitted,  shall  not  take  effect  upon  the  general  principle,  as,  if  ever  per- 
mitted, the  inquiry  into  the  truth  of  the  circumstances  may  fail  in  a  great  pro- 
portion of  case49.'  And  the  sale  for  this  reason  was  set  aside.  This  case  is  referred 
to  with  approbation  by  Chanceller  Kent,  in  Davoue  r.  Fanning,  (supra,)  It  fol* 
lows,  therefore,  that  if  the  defendant  Sherman  was  incapacitated  to  purchase  for 
himself,  he  was  equally  incapacitated  to  act  for  the  defendant  Dean,  or  any  other 
person,  to  make  the  purchase ;  and  on  the  authority  of  this  case,  if  Dean  was  the 
sole  purchaser,  the  same  would  be  set  aside. 

''  There  can  be  no  question,  I  think,  at  the  present  time,  that  a  director  of  a 
corporation  is  the  agent  or  trustee  of  the  stockholders,  and  as  such  has  duties  to 
discharge  of  a  fiduciary  nature,  towards  his  principal,  and  is  subject  to  the  obli- 
gations and  disabilities  incidental  to  that  relation.  (Robinson  v.  Smith,  3  Paige, 
222 ;  Angell  &  Ames  on  Corp.  258,  260 ;  Percy  v.  Milladon,  3  Louis.  R.  568 ; 
Hodges  V,  New  England  Screw  Co.  1  R  I.  Rep.  321 ;  Yerplanck  r.  Merc.  In^ 
Co.  1  £dw.  Ch.  84  ;  Redfield  on  Railways,  494 ;  Benson  v,  Hawthorne,  6  Tonng 
&  Collyer,  826 ;  The  York  and  North  Midland  Railway  Co.  v,  Hudson,  16  Bear. 
485 ;  Aberdeen  Railway  Co.  v.  Blaikie,  1  McQueen's  Rep.  461.)  In  the  latter 
case.  Lord  Cran  worth  said :  *  The  directors  are  a  body  to  whom  is  delegated  the 
duty  of  managing  the  general  aff*air8  of  the  company.  A  corporate  body  can 
only  act  by  agents,  and  it  is,  of  course,  the  duty  of  those  agents  so  to  act  as  best 
to  promote  the  interests  of  the  corporation  whose  affairs  they  are  conducting/ 
Says  Vice-Chancellor  McCoun,  in  the  case  of  Verplanck,  (supra,)  « But  when  a 
corporation  aggregate  is  formed,  and  the  persons  composing  it,  either  in  virtue  of 
the  compact  or  by  the  express  terms  of  the  charter,  place  the  management  and 
control  of  its  affairs  in  the  hands  of  a  select  few,  so  that  life  and  animation  may 
be  given  to  the  body,  then  such  directors  become  the  agents  and  trustees  of  the 
corporation,  and  a  relation  is  created,  not  between  the  stockholders  and  the  body 
corporate,  but  between  the  stockholders  and  those  directors,  who,  in  their  chai^ 
acter  of  trustees,  become  accountable  for  any  wilful  dereliction  of  duty,  or  vio- 
lation of  the  trust  reposed  in  them.  I  see  no  objection  to  the  exercising  of  an 
equity  power  over  such  persons,  in  the  same  manner  as  it  would  be  exercised 
over  any  other  trustees.' 

<*  Neither  are  the  duties  or  obligations  of  a  director  or  trustee  altered  from  the 
circumstance  that  he  is  one  of  a  number  of  directors  or  trusees,  and  that  this  cir- 
cumstance diminishes  his  responsibility,  or  relieves  him  from  any  incapacity  to 
deal  with  the  property  of  his  cestui  que  trust.    The  same  principles  apply  to  him 

1  Paley  on  Agency,  10, 11,  33-86 ;  1  Story,  Equity  Jurisp.  §  810-816  ;  Cane 
r.  Allen,  2  Dow,  R  289,  299 ;  Poillon  r.  Martin,  1  Sandford,  Ch.  R  669 ;  Howell 
r.  Ransom,  11  Paige,  R  538;  Evans  v.  Ellis,  5  Denio,  R  640. 
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pnrchase  of  the  agent  has  no  validity  whatever,  independent  of 

the  ratification  of  the  principal ;  whereas,  in  the  case  of  attorney 

and  client,  the  purchase  is  valid,  if  it  can  be  shown  to  have  been 

made  uberrimd  fide^  and  without  any  advantage,  taken   from 

professional  confidence  on  one  side,  or  pressing  necessity  on  the 

other.^ 

§  213.  The  Roman  law  asserted  principles  in  most  respects 

equally  comprehensive.     Thus  it  is  said  in  the  Pandects :    Tulor 

rem  pupilli  emere  non  potest.    Idemque  ponrigendum  est  ad  similiay 

id  est,  ad  curatoresj  procuratoresj  et  qui  negotia  aliena  gerunt? 

The  same  doctrine  has  been  incorporated  into  the  French  law,^ 

and  into  that  of  other  nations,  deriving  their  jurisprudence  from 

the  Roman  law.^     In  one  respect,  the  Roman  law  seems  to  have 

stopped  short  of  the  principles  of  our  equity  jurisprudence  ;  for. 


as  one  of  a  number,  as  if  he  was  acting  as  a  sole  trustee.  It  is  not  doubted  that 
it  has  been  shown,  that  the  relation  of  the  director  to  the  stockholders  is  the  same 
as  that  of  the  agent  to  his  principal,  the  trustee  to  his  cestui  que  trust ;  and  out 
of  the  identity  of  these  relations  necessarily  spring  the  same  duties,  the  same 
danger  and  the  same  policy  of  the  law. 

^  In  the  language  of  the  plaintiff's  counsel,  it  is  justly  said :  '  Whether  it  be  a 
director  dealing  with  the  board  of  which  he  is  a  member,  or  a  trustee  dealing 
with  his  co-trustees  and  himself,  the  real  party  in  interest,  the  principal  is  absent 
—  the  watchful  and  effective  self-interest  of  the  director  or  trustee  seeking  a 
bargain,  is  not  counteracted  by  the  equally  watchful  and  elective  self-interest  of 
the  other  party,  who  is  there  only  by  his  representatives,  and  the  wise  policy  of 
the  law  treats  all  such  cases  as  that  of  a  trustee  dealing  wifh  himself/ 

**  The  number  of  directors  or  trustees  does  not  lessen  the  danger  or  insure  secu- 
rity, that  the  interests  of  the  cestui  que  trust  will  be  protected.  The  moment  the 
directors  permit  one  or  more  of  their  number  to  deal  with  the  property  of  the 
stockholders,  they  surrender  their  own  independence  and  self-control.  If  five 
directors  permit  the  sixth  to  purchase  the  property  intrusted  to  their  care,  the 
same  thing  must  be  done  with  the  others  if  they  desire  it  Increase  of  the  num- 
ber of  the  agents  in  no  degree  diminishes  the  danger  of  unfaithfulness.  Which- 
eote  V.  Lawrence,  (S  Yesey,  740,)  was  a  case  of  several  trustees.  In  this  case 
Lord  Loughborough  says :  *  There  was  more  opportunity  for  that  species  of  man- 
agement, which  does  not  betray  itself  much  in  the  conduct  and  language  of  the 
party,  when  several  trustees  are  acting  together.  I  am  sorry  to  say  there  is 
greater  negligence  where  there  is  a  number  of  trustees."*] 

1  1  Story  on  Equity  Jurisp.  §  SI 0  to  313. 

«  Dig.  Lib.  18,  tit.  1, 1.  34,  §  7  ;   Dig.  Lib.  26,  tit.  8, 1.  6,  §§  2,  3 ;  1  Liverm.  on 
Agency,  ch.  8,  §  6,  pp.  417,  418,  (edit.  1818)  ;  Ante,  §§  10,  210. 

3  Pothier,  Traitd  de  Vente,  n.  13. 

*  Ersk.  Inst.  B.  1,  tit  7,  §  19 ;  1  Voet,  ad  Pand.  Lib.  18,  tit  1,  9,  p.  766. 
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by  OUT  law,  (as  we  have  seen,)  it  is  immaterial,  whether  the  pni^* 
chase  or  sale  be  by  a  single  trustee,  or  agent,  acting  alone,  or 
by  him  acting  in  connection  with  other  joint  trustees  or  agents ; 
for  in  each  case,  the  purchase  or  sale  will  be  invalid.^  But  ao« 
cording  to  the  Pandects,  although  a  tutor  jcannot,  at  the  same 
time,  be  both  buyer  and  seller ;  yet,  if  he  has  a  co-tutor,  who 
has  also  authority  to  buy  or  sell,  he  may  become  the  buyer  or 
seller,  unless  there  is  some  firaud.  Mem,  ipse  Tidor  et  emptoris 
et  venditoris  officio  fungi  non  potest.  Sed  enim,  si  contutorem 
habeat,  cujus  auctoritas  sufficitj  procul  dubio  emere  potest.  Sed  si 
maid  fide  emptio  intercesserit,  nullius  erit  mometUi.^  The  Roman 
law  seems  to  have  proceeded  upon  the  notion,  that  the  vigilance 
of  the  co-tutor,  or  co-agent,  would  suiEciently  protect  the  inter- 
ests of  the  pupil,  or  principal ;  whereas,  our  law  has  proceeded 
upon  the  wiser  policy  of  deeming  both  equally  guardians  of  his 
interests. 

§  214.  The  doctrine  which  we  have  been  considering,  is  capa- 
ble of  a  great  variety  of  applications.  But  in  all  the  cases,  it  is 
founded  upon  the  same  beneficial  and  enlightened  policy,  the 
protection  of  the  principal,  and  the  advancement  of  his  interests. 
Thus,  for  example,  if  an  agent,  authorized  to  buy,  should  buy  of 
himself,  and  the  bargain  is  advantageous  to  the  principal,  (as 
has  been  already  hinted,)  the  latter  has  his  election  to  ratify  it, 
or  not ;  if  disadvantageous,  he  may  affirm  it,  or  repudiate  it,  at 
his  pleasure.^  On  the  other  hand,  if  the  agent  makes  any  profits 
in  the  care  of  his  agency  by  any  concealed  management,  either 
in  buying,  or  selling,  or  in  other  transactions  on  account  of  hit 
principal,  the  profits  will  belong  exclusively  to  the  latter.* 

§  215.  Besides  the  duties  and  obligations,  thus  arising  from 
the  general  relations  of  principal  and  agent,  there  are  otherS| 
again,  which  may  arise  from  an  express  contract,  or  from  an 
implied  contract.  The  former  requires  no  explanation ;  the  lat* 
ter,  ordinarily,  arises  from  the  usages  of  particular  trades,  <x 

1*  Ante,  §§  210,  211 ;  1  Liverm.  on  Agency,  ch.  S,  §  6,  pp.  426,  427,  (edit 
1818.) 

s  Dig.  Lib.  26,  tit.  8,  L  5,  §  2. 

»  Ante,  192,  207,  210. 

4  Palej  on  Agency,  by  Lloyd,  37,  38 ;  East  India  Co.  v.  Henchman,  1  Yes.  Jt, 
289 ;  Maaeey  v.  Dayis,  2  Yes.  Jr.  317 ;  Prevost  r.  Gratz,  1  Peters,  Cir.  R.  864 ; 
.Ante,.§§2M,  211. 
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the  habits  and  special  dealings  between  the  particular  parties. 
The  most  important,  in  a  practical  view,  to  be  here  taken  notice 
of,  is  the  contract  of  guaranty  by  a  factor,  arising  from  the 
receipt  of  what  is  commonly  called  a  del  credere  commission, 
(the  nature  whereof  has  been  ahready  stated,^)  by  which  he,  in 
effect,  becomes  liable,  in  the  case  of  a  sale  of  goods,  to  pay  to 
his  principal  the  amount  of  the  purchase-money,  if  the  buyer 
fistils  to  pay  it,  when  it  becomes  due.  It  has  been  sometimes 
suggested,  that  this  contract  makes  the  factor  the  primary  debtor 
to  his  principal,  on  the  sale.  But  this  doctrine  is  unmaidtain-* 
able,  both  upon  principle  and  authority.^  The  true  engagement 
of  the  factor,  in  such  cases,  is  merely  to  pay  the  debt,  if  it  is  not 
punctually  discharged  by  the  buyer.  In  legal  effect,  he  warrants 
or  guaranties  the  debt ;  and  thus  he  stands  more  in  the  charac- 
ter of  a  surety  for  the  debt,  than  as  a  debtor.  Hence  it  is  well 
established,  that  he  is  not  liable  to  pay  the  debt,  until  there  has 
been  a  default  by  the  buyer.^  [Still  his  undertaking  is  not  so  far 
collateral,  as  to  be  required  to  be  in  writing  under  the  statute  of 
frauds,  as  a  promise  to  pay  the  debt  of  another.^]  The  receipt 
of  acceptances  from  the  buyer,  although  transmitted  to  the  prin- 
cipal, will  not  discharge  the  agent ;  but,  there  must  be  an  abso- 
lute payment  in  money ;  or  some  other  mode  of  payment,  author- 
ized by  the  principal.^  But,  if  the  money  is  once  received  from 
the  buyer,  and  the  dealings  between  the  parties  require  the  agent 
to  remit  to  his  principal,  he  does  not  become  a  guarantor  of  the 


1  Ante,  §§88,  112;  Post,  §§284,  828;  1  Liverm.  on  Agency,  408,  (edit. 
1818);  Paley  on  Agency,  by  Lloyd,  41 ;  Smith  on  Merc.  Law,  52,  (2d  edit)  ; 
Id.  eh.  5,  §  2,  p.  98,  (Sd  edit.  1843) ;  Leverick  v.  Meigs,  1  Cowen,  R.  645 ; 
8  Chitty  on  Com.  and  Manuf.  220,  221. 

s  Ante,  §  83 ;  2  Kent,  Comm.  Lect  41,  pp.  624,  625,  (4th  edit.) ;  Thompson 
V,  Perkins,  8  Mason,  R.  232  ;  Gall  v.  Comber,  7  Taunt.  R.  558;  Peele  i7.  North- 
eote,  7  Taunt.  R.  478;  Morris  v.  Cleasby,  4  M.  &  Selw.  666,  574;  Paley  on 
Agency,  by  Lloyd,  41,  note  (d)  ;  Id.  $11,  note;  Leverick  o.  Meigs,  1  Cowen, 
K  645. 

8  Morris  v.  Cleasby,  4  M.  &  Selw.  574. 

4  Couturier  r.  Hastie,  16  Eng.  Law  &  £q.  R  562 ;  8  Exch.  40 ;  Swan  r.  Nes- 
mith,  7  Pick.  220 ;  Wolff  v.  Koppell,  5  HiU,  458 ;  2  Denio,  868 ;  Bradley  v. 
Richardson,  28  Verm.  720. 

6  Ante,  §  98;  Post,  §  418;  McKeniie  v.  Scott,  6  Bro.  Pari.  Cas.  280,  (Tom- 
lin's  edit)  ;  Paley  on  Agency,  by  Lloyd,  41,  42 ;  MuUer  v.  Bohlens,  2  Wash. 
Cir.  R.  878. 
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payment  of  such  remittance ;  but  he  is  deemed  an  ordinary  fac- 
tor, liable  only  for  due  diligence  in  purchasing  the  remittance.^ 

§  216.  Hitherto  we  have  been  chiefly  considering  the  duties 
and  obligations  of  agents  to  their  principals.  There  are,  how- 
ever, certain  duties  and  obligations,  which  they  may  incur  in 
their  dealings  with  third  persons,  for  the  breach  of  which  they 
become  personally  responsible  to  the  latter.  But  these  will  be 
more  properly  and  conveniently  discussed  in  some  of  the  suc- 
ceeding chapters,  as  they  are  of  a  more  limited  extent,  and  fall 
naturally  within  the  topics  embraced  therein.^ 

§  217.  The  duty  of  thus  guarding  the  interests  of  the  prin- 
cipal is  not  confined  to  cases  where  the  agent  may  sacrifice  his 
interests  by  attempts  to  further  his  own ;  but  the  same  protective 
policy  extends  to  cases  where  the  interests  of  strangers  are 
sought  to  be  asserted  by  the  agent,  adversely  to  those  of  the 
principal.  Therefore  it  is,  that  an  agent  is  not,  ordinarily,  per- 
mitted to  set  up  the  adverse  title  of  a  third  person,  to  defeat  the 
rights  of  his  principal,  against  his  own  manifest  obligations  to 
him ;  or  to  dispute  the  title  of  *his  principal.^  If,  therefore,  he 
has  received  goods  from  his  principal,  and  has  agreed  to  hold 
them,  subject  to  his  order,  or  to  sell  them  for  him,  and  to  account 
for  the  proceeds,  he  will  not  be  allowed  to  set  up  the  adverse  title 
of  a  third  person  to  the  same  goods,  to  defeat  his  obligations.^ 
And  if  he  should  agree  by  a  receipt  to  hold  them  for  such  third 
person,  such  conduct  would  amount  to  a  conversion  of  the  prop- 
erty of  his  principal,  for  which  an  action  would  Ue.^     An  excep- 

1  Leverick  v,  Meigs,  1  Cowen,  R.  645.  But  see  McKenzie  r.  Scott,  6  BiOi 
Pari.  Cas.  by  Tomlins,  286  ;  1  Liverm.  on  Agency,  408-411,  (edit.  1818)  ;  Lucas 
V.  Groning,  7  Taunt  164 ;  Paley  on  Agency,  by  Lloyd,  41,  42,  and  note  ;  Smith 
on  Merc.  Law,  52,  (2d  edit)  ;  Id.  ch.  5,  §  2,  p.  98,  (Sd  edit  1843.) 

9  Post,  ch.  10,  260-301 ;  ch.  12,  §  308-822. 

3  Kieran  r.  Sandars,  6  Adol.  &  £llis,  515 ;  Nicholson  v,  Knowles,  5  Madd.  R.  47 ; 
Collins  0.  Tillon,  26  Conn.  868. 

4  HoU  V.  Griffin,  10  Bing.  R.  246 ;   Harman  v,  Anderson,  2  Camp.  R.  243 ; 
Steward  v.  Duncan,  2  Camp.  R.  344 ;  Dixon  v.  Hamond,  2  Barn.  &  Aid.  310 ; 
Goslin  V.  Birnie,  7  Bing.  R.  339  ;  White  v.  Bartlett,  9  Bing.  R.  378 ;  Roberti  9 
Ogilby,  9  Price,  R.  269 ;  Hardman  v,  Wilcock,  9  Bing.  R.  382,  note ;  Kieran  f 
Sandars,  6  Adolph.  &  £llis,  515  ;  Hawes  u.  Watson,  2  B.  &  Cressw.  540;  Pale 
on  Agency,  by  Lloyd,  80,  81 ;  Id.  53 ;  Story  on  Bailments,  §  110 ;  Smith's  Gov 
pendium  of  Merc.  Law,  ch.  5,  §  2,  p.  94,  (3d  edit  1848). 

6  Holbrook  v.  Wight,  24  Wend.  R.  169.    See  Witman  t;.  Felton,  28  Minov 
602. 
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tioD,  however,  is  allowed,  where  the  principal  has  obtained  the 
goods  fraudulently,  or  tortiously,  from  such  third  person.^  The 
same  principle  is  upheld,  as  well  in  equity,  as  at  law ;  and  there- 
fore, if  an  agent  receives  money  for  his  principal,  he  is  bound  to 
pay  it  over  to  him,  and  he  cannot  be  converted  into  a  trustee  for 
a  third  person,  by  a  mere  notice  of  his  claim.^ 

§  217  a.  It  is  upon  a  somewhat  analogous  principle,  connected 
with  the  want  of  privity,  that  an  agent  employed  by  a  trustee 
is  accountable  only  to  him,  and  not  to  the  cestui  que  trust ;^ 
and  a  sub-agent  ordinarily  is  accountable  only  to  the  superior 
agent,  who  has  employed  him,  and  not,  generally,  to  the  prin- 
cipal* But  where,  by  the  usage  of  trade,  or  otherwise,  a  sub- 
agent  is  employed,  with  the  express  or  impUed  consent  of  the 
principal,  there  the  original  agent  will  not  be  responsible  for  the 
conduct  of  the  sub-agent;  but  the  appropriate  remedy  of  the 
principal  for  the  misconduct  or  negligence  of  the  sub-agent  is 
directly  against  the  latter,^  since  a  privity  will,  under  such  cir- 


1  HardmaQ  v,  Wilcock,  9  Bing.  R.  882,  note ;  Taylor  v,  Plumer,  3  M.  &  Selw* 
562.  We  are  carefully  to  distinguish  those  cases,  where  the  suit  is  brought  by 
the  principal,  from  those,  whei-e  the  suit  is  brought  by  a  third  person,  claiming 
ihe  property  against  the  agent.  The  rights  of  the  latter  to  maintain  the  suit  are 
Hot  affected  by  anything  that  has  passed  between  the  principal  and  agent.  If 
80ch  third  person  has  a  good  title  to  the  goods,  he  may  recover  them,  notwith- 
standing the  bailment  See  Ogle  t;.  Atkinson,  5  Taunt.  B.  759;  Wilson  v. 
Anderton,  1  Barn.  &  Adolph.  450 ;  Story  on  Bailm.  §§  102,  103.  There  is  a 
dictum  rn  Ogle  t7.  Atkinson,  by  Lord  Chief  Justice  Gibbs,  which  contradicts  the 
text,  in  which  he  refers  to  a  point  made,  that  the  defendants  (the  agents)  cannot 
refuse  to  deliver  up  the  goods  to  the  plaintiff,  (the  principal,)  from  whom  they 
received  them ;  and  he  then  says :  "  But,  if  the  property  is  in  others,  I  think  that 
they  may  set  up  this  defence."  This  dictum  has  been  since  treated  as  untenable. 
See  GosHn  v.  Bimie,  7  Bing.  R.  339  ;  Faley  on  Agency,  by  Lloyd,  80,  81,  and 
note ;  Id.  53.  • 

<  Nicholson  v.  Knowles,  5  Madd.  R.  47 ;  Story  on  Bailm.  §§  102, 103 ;  2  Story, 
£q.  Jarisp.  §  317. 

S  Myler  v.  Fitzpatrick,  6  Madd.  R.  360 ;  Ante,  201. 

<  Cartwright  v,  Hately,  1  Yes.  Jr.  292 ;  Pinto  v.  Santos,  5  Taunt  R.  447 ; 
Stephens  r.  Badcock,  3  Barn.  &  Adolph.  354  ;  Ante,  §  13-15,  note ;  Tickel  v. 
Short,  2  Yes.  239 ;  Ex  parte  Sutton,  2  Cox,  84 ;  Soley  v.  Rathbone,  2  M.  &  Selw. 
298 ;  Cockran  r.  Irlam,  2  M.  &  Selw.  301,  303,  note ;  Myler  o.  Fitzpatrick,  6  Madd. 
R.  860 ;  Ante,  §  201 ;  Post,  §§  821,  322. 

5  Paleyon  Agency,  by  Lloyd,  16,  17;  Goswell  v.  Dunkley,  1  Str.  R.  680. 
See  Branby  v.  Coxwell,  2  Bos.  &  Full.  488 ;  Cockran  v.  Irkim,  2  M.  &  Selw. 
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cumstances,  exist  between  them.  Id  many  cases  of  this  sort, 
however,  the  agent  may  by  his  own  conduct  render  himself 
responsible  to  his  principal  for  the  acts  of  the  snb-agent,  and 
for  money  received  by  him  on  account  of  his  principal;.^  as, 
for  example,  if  he  has  participated  or  cooperated  with  the  sub- 
agent  in  his  improper  acts,  or  misconduct,  or  deviation  firom 
duty. 


CHAPTER  VIIL 

LIABILITIES    OF    AGENTS    TO    THEIR   PRINCIPALS. 

§  217  b.  Having  thus  considered  the  nature  and  extent  of  the 
duties  and  obligations  of  agents,  we  are,  in  the  next  place,  led  to 
the  consideration  of  the  correlative  topic  of  the  liabilities  of 
agents.  These  are  naturally  divisible  into  two  general  heads: 
(1.)  Their  liabilities  to  their  principals ;  and  (2.)  Their  liabilities 
to  third  persons. 

§  217  c.  And  first,  their  liabilities  to  their  principals.  From 
what  has  been  already  said  it  is  sufficiently  clear,  that  wherever 
an  agent  violates  his  duties  or  obligations  to  his  principal, 
whether  it  be  by  exceeding  his  authority  or  by  positive  miscon- 
duct, or  by  mere  negligence  or  omission  in  the  proper  functions 

801,  note,  803 ;  Merrick  t;.  Barnard,  1  Wash.  Cir.  R.  479  ;  Ante,  §§  14,  15,  201 ; 
Foster  v.  Preston,  8  Cowen,  B.  198.  In  Cockran  v.  Irlam,  (8  M.  &  Selw.  803, 
note,)  Lord  Ellenborough  said  :  **  A  principal  employs  a  broker  from  the  opinioil 
he  entertains  of  his  personal  skill  and  integrity;  and  a  broker  has  no  right, 
without  notice,  to  turn  his.  principal  over  to  another,  of  whom  he  knows  nothing. 
It  appears  to  me,  therefore,  that  there  is  no  privity,  either  expressed  or  implied, 
between  Campbell  and  Orr,  and  Hutchinson.  There  certainly  was  not  any 
express  privity ;  neither  can  any  be  implied,  unless  the  case  had  found,  that  the 
usage  of  trade  was  such  as  to  authorize  one  broker  to  put  the  goods  of  his  em- 
ployer into  the  hands  of  a  sub-broker  to  sell,  and  to  divide  the  commission  with 
him.  It  is  said,  however,  that  Campbell  and  Orr  drew  bills  on  their  broker  for 
these  goods,  and  that  afterwards  they  received  value  for  them ;  but  the  case  fidb 
in  establishing  that  point.'*  See  also  Post,  §§  808,  818,  822,  458  a,  453  5,  453  e, 
454  a. 

1  Taber  v,  Ferrott,  2  Gallis.  R.  565  ;  Ante,  §  201 ;  Post,  §§  281  a,  818,  3SS. 
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of  his  agency,  or  in  any  other  manner,  and  any  loss  or  damage 
thereby  falls  on  his  principal,  he  is  responsible  therefor,  and 
bound  to  make  a  full  indemnity.^  In  such  cases,  it  is  wholly 
immaterial  whether  the  loss  or  damage  be  direct  to  the  property 
of  the  principal,  or  whether  it  arise  from  the  compensation  or 
reparation,  which  he  has  been  obliged  to  make  to  third  persons 
in  discharge  of  his  liability  to  them,  for  the  acts  or  omissions  of 
his  agent^  The  loss  or  damage  need  not  be  directly  or  im- 
mediately caused  by  the  act  which  is  done,  or  is  omitted  to  be 
done.  It  will  be  sufficient  if  it  be  fairly  attributable  to  it,  as  a 
natural  result,  or  a  just  consequence.^  But  it  will  not  be  suffi- 
cient if  it  be  merely  a  remote  consequence,  or  an  accidental  mis- 
chief; for  in  such  a  case,  as  in  many  others,  the  maxim  applies. 
Causa  proxima^  non  remota,  spectaturA  It  must  be  a  real  loss,  or 
actual  damage,  and  not  merely  a  probable  or  possible  one.^ 
Where  the  breach  of  duty  is  clear,  it  will,  in  the  absence  of  all 


1  Paley  on  Agency,  by  Lloyd,  7,  71,  74,  and  note  (2) ;  Marzetti  v.  Williams, 
1  Barn.  &  Adolph.  415 ;  1  Liverm.  on  Agency,  ch.  S,  §  8,  p.  398  (edit.  1818) ; 
Dodge  0.  Tileston,  12  Pick.  328;  Savage  i\  Birckhead,  20  Pick.  167;  Attorney- 
General  V,  Corporation  of  Leicester,  7  Beavan,  R.  176 ;  Wilson  v.  Short,  6  Hare, 
R.  866.     See  Grant  t;.  Ludlow,  8  Ohio  State  R.  1. 

»  Paley  on  Agency,  by  Lloyd,  7 ;  Id.  294-304 ;  Ante,  §§  200,  201 ;  Arrott 
17.  Brown,  6  Whart  R.  9 ;  Harvey  v.  Turner,  4  Rawle,  R.  223 ;  Woodward  v, 
Snydam,  11  Ohio  (Stanton)  Rep.  363;  1  Liverm.  on  Agency,  363  (edit.  1818); 
Potbier  on  Oblig.  by  Evans,  note  453.  In  Louisiana,  the  Civil  Code  restricts 
the  liability  of  principals,  for  the  delinquency  and  acts  of  their  agents,  in  the 
fonctions  in  which  they  have  employed  them,  to  cases  where  the  principal  might 
have  prevented  the  act,  which  caused  the  damage,  and  has  not  done  it  Code 
Civil  of  Louisiana,  art-  2299;  Strawbridge  v.  Turner,  8  Mill.  Louis.  Rep.  537. 
This  is  different,  however,  from  the  civil  law,  which  creates  a  general  liability 
for  all  the  delinquencies  and  acts  of  agents,  in  matters  within  their  authority. 
Pothier  on  Oblig.  by  Evans,  note,  453. 

'  Caffrey  v.  Darby,  6  Ves.  490;  Paley  on  Agency,  by  Lloyd,  9,  10,  16,  17 ; 
Jeffrey  ».  Bigelow,  13  Wend.  R.  518. 

<  Story  on  Bailm.  §§  515-524;  Smith  ».  Condry,  1  Howard,  Sup.  Ct  R.  28; 

8.  C.  17  Peters,  R.  20;  Vicars  v.  Wilcocks,  8  East,  R.  1 ;  2  Smith's  Leading 

Cases,  300,  and  note,  (2d  edit);   1    Smith's  Leading  Cases,  182,  note,  (2d 
edit) 

5  Paley  on  Agency,  by  Lloyd,  7,  8,  9,  10,  74,  75 ;  Ante,  §  200,  and  note ; 
Post,  §§  217,  221 ;  Webster  t;.  De  Tastet,  7  T.  Rep.  157 ;  Bell  v.  Cunningham, 
8  Peters,  R.  69,  85.  See  Harvey  t;.  Turner,  4  Rawle,  R.  223 ;  Arrott  r.  Brown, 
6  Wharton,  R.  9. 
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evidence  of  other  damage,  be  presumed  that  the  pixtj  has  BI10- 
tidned  a  nominal  damage.^ 

§  218.  We  may  illustrate  these  remarks  by  some  of  the  cases 
already  cited  in  the  foregoing  pages.  And  first,  in  relation  to 
the  point  that  the  loss  or  damage  need  not  be  directly  or  imme- 
diately caused  by  the  act  or  omission  of  the  agent.  Thus,  if  an 
agent  should  knowingly  deposit  goods  in  an  improper  place,  and 
a  fire  should  accidentally  take  place,  by  which  they  are  destroyed, 
he  will  be  responsible  for  the  loss  ; '  for,  although  the  loss  is  not 
the  immediate  and  direct  consequence  of  the  negligence,  but  of 
the  fire  ;  yet  it  may  be  truly  said,  that  it  would  not  have  occurred, 
except  from  such  negligence.  The  negligence,  then,  was  the 
occasion,  although  not  strictly  the  cause  of  the  loss ;  and  the  loss 
may  be  fairly  attributed  to  it^  So,  if  an  agent  should  so  negli- 
gently execute  his  duty  in  procuring  a  policy  of  insurance,  as 
that  the  risk  (as,  for  example,  a  peril  of  the  seas,  by  which  a  loss 
was  caused)  should  not  be  included  in  it ;  the  principal  might, 
nevertheless,  recover  the  amount  of  the  loss  against  the  agent, 
although  the  loss  was  directly  caused  by  the  peril  of  the  seas.^ 
So,  if  an  agent,  who  is  bound  to  procure  insurance  for  his  prin- 
cipal,  neglects  to  procure  any,  and  a  loss  occurs  to  his  principal 
from  a  peril,  ordinarily  insured  against.,  the  agent  will  be  bound 
to  pay  the  principal  the  full  amount  of  the  loss  occasioned  by  bis 
negligence.^  So,  if  an  agent  to  procure  insurance  should  procme 
the  policy  to  be  underwiitten  by  insurers  notoriously  in  bad  crediti 
or  insolvent,  and  a  loss  should  occur  therefirom,  he  would  be 
bound  to  indemnify  his  employer  against  the  loss.^  So,  if  ar 
agent  should  improperly  deposit  the  money  of  his  principal  in  hi 


1  Marzettlv.  Williams,  1  Barn.  &  Adolph.  415. 

8  Ante,  §  200,  and  note;  Paley  on  Agency,  by  Lloyd,  9,  10, 16, 17. 

»  Paley  on  Agency,  by  Lloyd,  9,  10,  16,  17 ;  Ante,  §  200. 

4  Mallough  1;.  Barber,  4  Camp.  R.  150 ;  Park  v.  Hammond,  4  Camp.  B. 
S.  C.  6  Taunt.  R.  495 ;  1  Liverm.  on  Agency,  ch.  8,  §  1,  p.  341-854  (edit  If 
Paley  on  Agency,  by  Lloyd,  18>21 ;  1  Phillips  on  Insur.  ch.  92,  p.  519- 
Marsh.  on  Instur.  B.  1,  ch.  8,  §  2,  p.  297-801 ;  Ante,  §  191. 

5  Paley  on  Agency,  by  Lloyd,  18-20 ;  Wallace  v,  Telfair,  2  T.  Rep.  188. 
Smith  V.  Lascelles,  2  T.  Rep.  187 ;  Delancy  v.  Stoddart,  1  T.  Rep.  24 ;  M 
Summerl,  2  Wash.  Cir.  R.  208 ;  De  Tastet  v.  Crouaillat,  2  WasL  Cir.  '. 
136  ;  Ante,  §§  190,  191,  200. 

6  2  Valin,  Comm.  Lib.  8,  tit.  6,  art  3,  p.  88;  Ante,  §§  187,  191. 
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own  name  in  the  hands  of  a  banker,  who  should  afterwards  be- 
come insolvent,  the  loss  must  be  ultimately  borne  by  the  agent.^ 
So,  if  a  carrier-master  of  a  ship  should  unnecessarily  deviate  from 
the  proper  course  of  the  voyage,  and  the  goods  shipped  should 
afterwards  be  injured  by  a  tempest,  or  should  be  lost  by  capture, 
or  other  peril,  the  shipper  would  be  entitled  to  a  full  indemnity 
from  the  the  shipmaster  and  ship-owner.^ 

§  219.  In  all  these  cases,  although  the  misconduct  or  negligence 
of  the  agent  is  not  the  direct  and  immediate  cause  of  the  loss ; 
yet  it  is  held  to  be  sufficiently  proximate,  to  entitle  the  principal 
to  recover  for  the  loss  or  damage ;  for,  otherwise,  the  principal 
would  ordinarily  be  without  remedy  for  such  loss  or  damage ; 
tdnce  the  same  objection  would  apply  in  almost  all  cases  of  this 
sort.  It  is  true,  that,  in  many  cases  of  this  sort,  it  may  be  said 
that  it  is  not  certain  that  the  loss  or  damage  might  not  have 
occurred,  if  there  had  been  no  such  misconduct  or  negligence ; 
but  this  furnishes  no  objection  to  the  recovery.  Thus,  if  an 
agent  has  improperly  sold  goods  on  a  credit,  to  a  person  not 
in  good  credit,  it  may  be  said,  that  he  might  have  sold  the  goods 
to  another  person,  apparently  in  good  credit,  who  might  have 
frdled  before  the  expiration  of  the  credit^  So,  in  the  above  case 
of  a  loss  by  tempest,  or  capture,  or  other  peril  after  a  deviation, 
it  may  be  said,  that  the  like  loss  might  have  occurred,  if  the 
vessel  had  continued  on  the  voyage.  But  the  law  disregards 
snob  subtleties  and  niceties,  as  to  causes  and  possibilities,  and  it 
acts  upon  the  intelligible  ground,  that,  where  there  has  been  mis- 
conduct or  negligence  in  the  agent,  all  losses  and  damages  occur- 
ing  afterwards,  to  which  the  property  would  not  have  been 
exposed,  but  for  such  misconduct  or  negligence,  are  fairly  attrib- 
utable to  it,  as  a  sufficiently  proximate  cause,  although  not 
necessarily  the  immediate  or  nearest  cause  of  the  loss  or  dam- 
age. The  doctrine,  too,  may  be  vindicated  upon  the  broader 
ground  of  public  policy,  that  no  wrongdoer  ought  to  be  allowed 
to  apportion  or  qualify  his  own  wrong ;  and  that,  as  a  loss  has 


1  Caffpey  v.  Darby,  6  Ves.  496 ;  Paley  on  Agency,  by  Lloyd,  46,  47 ;  Wren 
V.  Kirton,  11  Ve».  882 ;  Ante,  §§  200,  208. 

«  Davis  r.  Garrett,  6  Bing.  R.  716;  Parker  r.  James,  4  Camp.  R.  112;  Dale 
V.  Hall,  1  Wils,  R  281 ;  Max  v.  Roberts,  12  East,  R  89;  Story  on  Bailments, 
|§  418,  509. 

8  See  ante,  f  202. 
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actually  happened,  whilst  his  wrongful  act  was  in  operation  and 
force,  which  is  fairly  attributable  to  his  wrongful  act,  he  ought 
not  to  be  permitted  to  set  up,  as  a  defence,  that  thexe  was  a 
more  immediate  cause  of  the  loss,  acting  upon  the  subject-matter 
at  the  same  time,  or  a  bare  possibility  of  loss,  if  his  wrongful  act 
had  not  been  done.^ 

§  220.  In  the  next  place,  as  to  the  point  of  the  loss  or  dam- 
age being  merely  a  remote  consequence,  or  accidental  mischief, 
from  the  negligence  or  omission  of  the  agent.  Thus,  if  an 
agent,  who  is  bound  to  render  an  account,  and  to  pay  over 
moneys  to  his  principal,  at  a  particular  time,  should  omit  so  to 
do,  whereby  the  principal  should  be  unable  to  pay  his  debts,  or 
to  fulfil  his  other  contracts,  and  should  stop  payment  and  fail  in 
business,  or  be  injured  in  his  general  credit  thereby,  the  agent 
would  not  be  liable  for  such  injury ;  for  it  is  but  a  remote  or 
accidental  consequence  of  the  negligence.^  So,  if  an  agent  hav- 
ing funds  in  his  hands,  should  improperly  neglect  to  ship  goods 
by  a  particular  ship,  according  to  the  orders  of  his  principal; 
and  the  ship  should  duly  arrive  ;  and,  if  the  goods  had  been  on 
board,  the  principal  might,  by  future  re-shipments  and  specula- 
tions, have  made  great  profits  thereon ;  the  agent  will  not  be 
bound  to  pay  for  the  loss  of  such  possible  profits ;  for  it  is  a 
mere  contingent  damage,  or  an  accidental  mischief.^  So,  if  an 
agent,  bound  to  make  a  shipment  to  his  principal  from  a  foreign 
port,  not  being  limited  to  any  particular  ship,  should  wholly 
neglect  so  to  do ;  and  it  should  appear,  that,  if  the  shipment  had 
been  made,  and  had  safely  arrived  in  due  season,  the  principal 
would  have  made  great  profits ;  the  agent  would  not  be  liable 
for  such  loss  of  profits ;  for,  as  it  could  not,  under  such  circum- 
stances, be  absolutely  ascertained,  whether  the  shipment  would 
have  arrived  at  the  port,  or  in  what  ship,  or  at  what  particular 
time,  the  loss  or  damage  would  be  merely  contingent  and  po^ 
sible.^     The  same  reasoning  would  apply  to  a  case,  where,  by 

1  Davis  V.  Garrett,  6  Brng.  R.  716 :  Caffrey  i;.  Darby,  6  Ves.  496. 

9  Short  17.  Skipwith,  1  Brock.  Cir.  R  103, 104.  See  Arrott  v.  Brown,  6  WkiP- 
ton,  R.  9. 

3  Bell  V.  CuQDingham,  8  Peters,  R.  69,  84,  85 ;  S.  C.  5  Mason,  R.  161 ;  Ante, 
§217;  Post,  §221. 

*  See  The  Amiable  Nancy,  3  Wheat  R.  560,  561 ;  Ante,  §  217 ;  Poat,  §  SSI ; 
Smith  V.  Condry,  1  Howard,  Sup.  Ct  R.  28 ;  S.  C.  17  Peten,  R.  20. 
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the  neglect  of  an  agent  to  remit  money,  the  principal  has  been 
prevented  from  engaging  in  a  profitable  speculation  in  some 
other  business  by  bis  want  of  funds. 

§  221.  In  all  cases  of  this  sort,  the  law  contents  itself  with 
roles,  as  to  damages,  derived  from  sources,  having  more  cer- 
tainty and  universality  of  application  ;  and  founded  upon  the 
ordinary  results  of  human  transactions.  Thus,  if  an  agent  im- 
properly withholds  the  money  of  his  principal,  he  is  made  liable 
for  the  ordinary  interest  of  the  country,  where  it  ought  to  be 
paid,  and  the  incidental  expense  of  remitting  it,  if  it  ought  to  be 
remitted.^  So,  if  the  goods  of  the  principal  are  negligently  lost, 
or  tortiously  disposed  of,  by  the  agent,  he  is  made  liable  for  the 
actual  value  of  the  goods  at  the  time  of  the  loss  or  the  conver- 
sion.^ So  in  the  case  above  supposed,  of  a  non-shipment  of 
goods  by  an  agent,  where  the  ship,  by  which  they  were  ordered 
to  be  sent,  has  safely  arrived,  the  principal  would  be  entitled  to 
recover  the  actual  value  of  the  goods  at  the  port  of  arrival ;  for, 
as  the  ship  has  safely  arrived,  that  is  the  actual  loss  sustained 
by  the  principal,  by  the  non-shipment,  although  that  value  may 
be  greatly  enhanced  by  the  state  of  the  market,  beyond  what 
the  prime  cost  would  have  been  at  the  port,  where  the  shipment 
ought  to  have  been  made.^.  So,  if  an  agent  is  directed  to  invest 
the  funds  of  his  principal  in  a  particular  stock,  and  he  neglects 
so  to  do,  and  the  stock  thereupon  rises,  the  principal  is  entitled 
to  recover  the  enhanced  value,  as  if  the  stock  had  been  pur- 
chased.^ But  possible  or  probable  future  profits,  or  contingent 
and  speculative  gains,  would  constitute  no  just  ingredients  in 
the  estimate  of  such  loss  or  damage  from  the  uncertainty  of  their 
nature,  the  fluctuating  and  changeable  elements  on  which  they 
depend,  and  their  utter  inadequacy  and  unfitness,  as  a  rule,  in 
a  great  variety  of  cases,  where  a  wrong  has  been  done  to  the 
principal^ 


1  Short  V.  Skipwith,  1  Brock.  Cir.  R.  103,  104. 

«  The  Amiable  Nancy,  8  Wheat.  R.  560,  661 ;    Pope  v,  Barrett,  1  Mason,  R. 
117 ;  Woodward  v,  Suydam,  11  Ohio  (Stanton)  R.  368. 
s  Cunningham  v.  Bell,  8  Peters,  R.  84,  85  ;  Ante,  §  220. 

4  Short  w.  Skip  with,  1  Brock.  Cir.  R.  108. 

5  Bell  V.  Cunningham,  3  Peters,  R.  69,  84,  85 ;  S.  C.  5  Maaon,  R.  161 ;  The 
Amiable  Nancy,  8  Wheat.  R.  560,  561 ;  Tide-water  Canal  Co.  v,  Arche,  9  Gill 
&  John.  R.  479,  585;  Smith  ».  Condry,  1  Howard,  Sup.  Ct  R.  28;  S.  C. 
17  Peters,  R.  20 ;  Ante,  §  220. 
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§  222.  In  the  next  place,  there  must  be  a  real  loss,  or  actaal 
damage,  and  not  merely  a  probable  or  a  possible  one.  There- 
fore, if  an  agent  is  ordered  to  procure  a  policy  of  insurance  for 
his  principal,  and  neglects  to  do  it ;  aild  yet  the  policy,  if  pro- 
cured, would  not  have  entitled  the  principal,  in  the  events  which 
happened,  to  recover  the  loss  or  damage,  the  agent  may  avail 
himself  of  that,  as  a  complete  matter  of  defence.^  Thus,  if 
the  ship  to  be  insured,  has  deviated  from  the  voyage ;  or  the 
voyage,  or  the  insurance,  is  illegal ;  or  the  principal  had  no  in- 
surable interest ;  or  the  voyage,  as  4escribed  in  the  order,  would 
not  have  covered  the  risk  ;  in  all  such  cases,  the  agent,  although 
he  has  not  fulfilled  his  orders,  will  not  be  responsible ;  for  the 
principal  cannot  have  sustained  any  real  loss  or  actual  injury  by 
the  neglect.^  And,  in  such  cases,  it  will  make  no  difference,  that, 
if  the  insurance  had  been  made,  the  underwriters  might  prob- 
ably have  paid  the  loss  or  damage  without  objection ;  for  the 
right  to  recover  is  still  an  essential  ingredient  in  the  case  against 
the  agent^  So,  if  the  principal  would  have  sustained  a  loss  or 
damage,  if  his  orders  had  been  complied  with,  that  would  be  an 
answer  to  a  suit  for  the  breach  of  them  ;  for  there  must  not  only 
be  a  wrong  done,  but  a  damage  resulting  therefrom.*  However, 
as  has  been  already  stated,  it  will  be  presumed,  unless  the  con- 
trary clearly  appears,  that  the  principal,  by  the  breach  of  his 
orders,  has  sustained  some  damages,  and,  if  none  other  are 
established  in  evidence,  he  will  be  entitled  to  nominal  dam- 
ages.^ 

§  223.  It  will  be  no  excuse  for  an  agent  who  has  rendere 
himself  responsible  by  his   negligence,  or  his  deviation  firo* 


1  Paley  on  Agency,  by  Lloyd,  19-21,  74,  7a;  Marshall  on  Insur.  B.  1,  cl 
§  2,  p.  297-305  ;  1  Phillips  on  Insur.  ch.  22,  p.  519-524  ;  2  Phillips  on  Intur 
22,  p.  863 ;  Post,  §§  285,  288. 

9  Post,  §§  285,  288  ;  Paley  on  Agency,  by  Lloyd,  19-21,  75,  76 ;  Marsh; 
Insur.  B.  1,  ch.  8,  §  2,  p.  800 ;  Delaney  v.  Stoddart,  1  T.  Rep.  22 ;  Web 
De  Tastet,  7  T.  Rep.  157 ;  1  Li  verm,  on  Agency,  ch.  8,  §  8,  p.  886-^90. 
1818.) 

8  Webster  v.  De  Tastet,  7  T.  Rep.  157 ;  Formin  v.  Oswell,  8  Camp.  I 
Paley  on  Agency,  by  Lloyd,  74-76.     See  De  Tastet  v.  Crousillar,  2  W; 
R  182 ;  1  Liverm.  on  Agency,  ch.  8,  §  3,  pp.  886,  888,  (edit.  1818.) 

4  Post,  §  286. 

ft  Ante,  §  217  ;  Marzetti  v.  Williams,  1  Barn.  &  Adolph.  415. 


CH.  Vin.]  LIABILITIES  TO   PRINCIPALS.  257 

orders,  that  he  has,  in  other  transactions,  conducted  himself  so 
well,  that  his  principal  has  derived  greater  advantages  therein 
from  his  uncommon  care,  skill,  and  diligence.  For  it  is  his  duty 
in  all  cases,  to  manage  iiie  business  of  his  principal  to  the  best 
advantage,  and  to  his  best  ability.  In  this  respect,  as  has  been 
very  properly  said,  the  case  of  an  agent  does  not  differ  from  that 
of  a  partner  under  the  Roman  law,  who  was  not  permitted  to 
set  off  the  profits,  which  the  partnership  had  derived  from  his 
superior  skill,  attention,  and  diligence  in  one  instance,  against 
losses  sustained  by  his  negligence  in  other  instances.^  Non  ob 
earn  rem  minus  ad  periculurifsocii  pertinetj  quod  negligentia  eju^ 
periissetf  quod  in  plerisque  aliis  industria  ejus  societas  aucia  fuis' 
seL     Et  hoc  ex  appellaiione  Imperator  pronunciavit? 

§  224.  And  not  only  will  an  action  lie  against  an  agent  for 
losses  and  damages  occasioned  by  any  violation  or  neglect  of 
his  duty ;  but,  in  many  cases,  where  it  touches  the  property  of 
the  principal,  the  latter  will  be  entitled  to  proceed  in  rem,  and 
reassert  his  rights  thereto ;  a  remedy,  which  may  sometimes  be 
the  only  effectual  means  (as,  for  example,  in  case  of  the  insol- 
vency of  the  agent)  to  secure  to  the  principal  an  adequate  re- 
dress.^ When,  therefore,  the  property  of  the  principal  is  intrusted 
to  the  agent  for  a  special  purpose,  as  for  example,  for  sale  or 
exchange,  if  a  transfer  is  made  by  him  within  the  scope  of  the 
authority  confided  to  him,  a  good  title  will  be  conveyed  to  the 
transferee.  But  when  the  transfer  is  made  in  a  mode  which  is 
not  within  the  scope  of  the  authority  confided  to  the  agent,  or 
with  which  the  agent  is  not  apparently  clothed,  or  held  out  to 
the  public  to  be  clothed,  no  title  to  the  property  will  be  passed, 
and  it  may  be  reclaimed  by  the  owner.*  We  have  already  seen, 
that,  in  the  case  of  a  general  agent,  his  acts  are  valid  to  bind 


I  1  Liverm.  on  Agency,  p.  384,  (edit.  1818). 

«Dig.  Lib.  17,  tit.  2, 1.  25 ;  S.  P.  Dig.  Lib.  17,  tit.  2, 1.  26. 

3  Paley  on  Agency,  by  Lloyd,  335,  337,  338,  340-442.  The  particular  rem- 
edies, which  are  to  be  pursued,  either  in  personam,  or  in  rem,  are  more  proper 
for  a  treatise  on  pleading,  than  for  one,  like  the  present,  which  seeks  only  to 
expound  the  general  rights  and  duties  incident  to  agency.  See  1  Liverm.  on 
Agency,  ch.  8,  §  3,  p.  375-386,  (edit  1818) ;  Paley  on  Agency,  by  Lloyd,  Pt.  2, 
§  1-4,  p.  55-99. 

*  Paley  on  Agency,  by  Lloyd,  78,  79,  325,  340,  341  ;  3  Chitty  on  Comm.  and 
Manuf.  204 ;  Boyson  v.  Coles,  6  M.  &  Selw.  14. 

22  • 
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the  principal  within  the  scope  of  the  general  aathority,  with 
which  his  agency  apparently  invests  him,  notwithstanding  any 
private  secret  instructions,  which  restrict  or  vary  that  authority.* 
Bat,. if  the  person,  dealing  with  such  ^n  agent,  has  notice  of 
such  instructions  or  variations,  he  cannot  acquire  any  title  to  the 
property,  which  is  transferred  in  violation  of  them.* 

§  225.  Similar  considerations  will  apply  to  cases  of  general 
agency,  where  from  the  usage  of  trade,  or  otherwise,  persons, 
dealing  with  the  agent,  have  knowledge,  that  he  is  transcending 
the  ordinary  and  accustomed  modes  of  transacting  the  like  busi- 
ness ;  for  they  are  presumed  to  uncferstand  the  restrictions  and 
limitations,  thus  imposed  upon  the  general  agency,  and  are 
bound  by  them.^  Thus,  a  person,  dealing  with  a  factor,  or  bro- 
ker, is  bound  to  know,  that,  by  law,  a  factor,  or  broker,  although 
a  general  agent,  is  not  clothed  with  authority  to  pledge,  deposit) 
or  transfer  the  property  of  his  principal  for  his  own  debts ;  and, 
if  he  receives  such  a  deposit,  or  pledge,  the  title  is  invalid,  and, 
the  property  may  be  reclaimed  by  the  principal.^  And  in  such 
a  case,  it  is  wholly  immaterial,  whether  the  pledgee  knew  that 
the  party,  with  whom  he  was  dealing,  was  a  factor,  or  broker,  or 
not  If  he  knew  the  fact,  he  was  also  bound  to  know  the  law 
applicable  to  it  If  he  did  not  know  the  fact,  his  own  ignorance 
would  not,  ordinarily,  enlarge  his  rights  against  the  principal ; 
since  the  latter  has  not  held  him  out  to  the  public  as  having 
such  an  authority.^, 

§  226.  The  same  principle  applies,  where  the  act  of  the  agent 
is  not  justified  by  the  usage  of  trade.  Thus,  for  example,  by  the 
usage  of  trade,  a  sale  of  goods  may,  ordinarily,  be  made  by  a 


1  Ante,  §  70-78,  126-188. 

« Ibid. 

3  Paley  on  Agency,  by  Lloyd,  840,  841. 

<  Post,  §§  229,  889 ;  Paley  on  Agency,  by  Lloyd,  840-842 ;  Id.  218,  219 
1  Liverm.  on  Agency,  129, 180-149,  (edit  1818);  Ante,  §  118;  Bouchoutf 
Goldsmid,  5  Yes.  211,  218 ;  8  Chitty  on  Comm.  and  Manuf.  204,  205 ;  Vaa  Ad 
ringe  V,  Peabody,  1  Mason,  R.  440 ;  Boyson  v.  Coles,  6  M.  &  Selw.  14. 

5  Paley  on  Agency,  by  Lloyd,  218-216,  218-220,  840,  841 ;  Newson  p.  Thoi 
ton,  6  East,  17;  Jackson  v.  Clarke,  1  Young  &  Jerv.  216 ;  Glyn  v.  Baker, 
East,  509 ;  Barton  v.  Williams,  5  Barn.  &  Aid.  895 ;  S.  C.  8  Bing.  R.  1 
8  Chitty  on  Comm.  and  Manuf.  204,  205 ;  2  Kent,  Comm.  Lect  41,  pp.  625,  i 
(4th  edit.) 
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factor  on  credit ;  but,  by  the  like  usage  of  trade,  a  sale  of  stock 
by  a  broker  is  always  understood  to  be  a  sale  for  ready  money.^ 
Hence,  if  a  broker  should  sell  stock  on  a  credit,  the  sale  would 
be  invalid ;  and  the  principal  would  be  entitled  to  recover  it 
back.^ 

§  227.  Cases,  indeed,  may  arise,  in  which  the  principal  may 
be  bound ;  as,  if  he  has  clothed  the  agent  with  all  the  apparent 
muniments  of  an  absolute  title,  and  authorized  him  to  dispose 
of  the  property,  as  sole  owner,  and  the  pledgee  has  notice  of  the 
agency .8  Thus,  although  a  broker,  employed  to  purchase,  has, 
ordinarily,  no  authority  to  sell ;  still,  if  the  principal  invests  him 
with  the  apparent  legal  ownership,  he  will  be  bound  by  a  sale 
made  by  the  broker.*  [So,  where  a  principal  accepted  bills  of 
exchange,  drawn  on  him  by  his  agent,  payable  to  the  order  of 
the  agent,  who  agreed  to  have  them  discounted  for  the  benefit 
of  the  principal ;  and  the  agent,  assuming  to  be  the  owner  of  the 
bills,  pledged  them  to  a  bond  fide  holder,  to  secure  money  bor- 
rowed for  his  own  use ;  it  was  held,  that  the  principal,  having 
enabled  the  agent  to  hold  himself  out  as  owner,  was  bound  by 
the  pledge.*] 

§  228.  This  latter  principle  lies  at  the  foundation  of  the  well- 
established  doctrine,  that  if  an  agent  is  intrusted  with  the  dis- 


I  Ante,  §§60,  108,  110. 

«  Paley  on  Agency,  by  Lloyd,  212,  218  ;  Wiltehire  w.  Sims,  1  Camp.  R.  268 ; 
Poet,  §  229. 

3  Paley  on  Agency,  by  Lloyd,  218-220,  825  ;  Boyson  v.  Coles,  6  M.  &  Selw. 
14  ;  Post,  §  443.  This  constitutes  the  very  difficulty,  as  to  the  doctrine  of  the 
non-existence  of  a  right  to  pledge  by  a  factor.  As  a  new  question,  there  might 
be  great  reason  to  contend,  that  a  factor,  being  clothed  with  the  apparent  pos- 
session and  ownership,  has  a  right  to  pledge,  as  the  exercise  of  a  minor  right, 
than  that  of  selling.  But  the  point  has  been  too  firmly  established  by  adjudica- 
tion to  admit  of  further  judicial  controversy.  See  ante,  §§  78,  118,  126-188 ; 
Peat,  §  419-421 ;  and  Paley  on  Agency,  by  Lloyd,  218-221,  note  (8) ;  1  Liverm. 
on  Agency,  149,  (edit  1818). 

4  Paley  on  Agency,  by  Lloyd,  218-220 ;  Baring  v,  Corrie,  2  Barn.  &  Aid.  187, 
145 ;  2  Kent,  Comm.  Lect.  41,  pp.  626,  627,  (4th  edit.)  ;  8  Chitty  on  Comm.  and 
Manaf.  202 ;  Pickering  v.  Busk,  15  East,  88 ;  Whitehead  v.  Tuckett,  15  East, 
400;  Boyson  v.  Coles,  6  M.  &  Sernr.  14;  Martini  v.  Coles,  I  M.  &  Selw.  140; 
Lansatt  v.  Lippincott,  6  Serg.  &  R.  886  ;  Moore  v.  Clementson,  2  Camp.  R.  22  ; 
Story  on  Bailments,  §  824-826. 

5  Clement  v.  Leverett,  12  New  Hamp.  817. 
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upon  the  face  of  the  instrument,  there  is  a  restricted  authority ; 
or,  where  the  holder  has  knowledge,  or  notice,  of  the  validity  of 

though  the  banker's  acceptances  be  dishonored,  the  bills  will,  nevertheless,  pass 
to  his  assignees.  Hornblower  v.  Proud,  2  Bam.  &  Aid.  327.  (6.)  But  bills  may 
be  indorsed  by  the  customer,  (and  so  the  legal  property  be  changed,)  and  may 
yet  remain  in  the  hands  of  the  banker,  clothed  with  a  trust  for  the  customer ; 
in  which  case,  as  has  been  already  said,  they  do  not  pass  to  the  assignees  of  the 
banker  upon  his  bankruptcy.  And  the  difficulty  in  most  cases  is,  to  determine 
whether  such  a  trust  exists  or  not.  (7.)  When  the  bills  are  entered  short  by 
the  banker,  that  is  to  say,  when  they  are  entered  as  bills  not  yet  available,  and 
not  carried  to  the  general  cash  account,  there  is  no  doubt  that  they  do  not  pass 
to  the  assignees,  but  must  be  given  up  to  the  customer.  1  Rose,  154.  (8.)  And 
even  though  the  banker  have  entered  them  in  his  own  books  as  cash,  and  al- 
lowed his  customer  credit  in  account  generally  upon  them,  this  will  not,  of 
itself,  affect  the  customer,  as  the  banker's  books  can  be  no  evidence  for  himself 
or  his  assignees.  1  Rose,  239.  (9.)  Much  less,  if  the  customer  have  expressly 
directed  the  banker  to  get  payment  of  them  when  due,  or  forbidden  him  to 
negotiate  them ;  or  the  course  of  dealing  between  them  raise  an  inference  of 
such  direction  or  prohibition.  1  Rose,  243.  (10.)  If  the  customer  have  given 
the  banker  a  limited  authority  to  negotiate  them  under  certain  circumstances, 
as  in  reduction  of  the  cash  balance,  when  unfavorable,  or  the  like  ;  this  will,  of 
coarse,  not  extend  to  other  circumstances,  or  to  more  bills,  than  are  sufficient 
for  the  purpose,  and  indeed  will,  of  itself,  negative  any  general  authority  to  dis- 
pose of  them.  Ibid.  (11.)  But  if  a  general  authority  to  negotiate  them  had 
been  either  expressly  given/  or  is  to  be  inferred  from  the  course  of  dealing 
known  and  assented  to  by  the  customer,  then,  it  seems,  the  customer  is  to  be 
considered  as  having  abandoned  all  property  in  the  bills,  which,  consequently, 
pass  to  the  assignees.  (12.)  What  circumstances  are  sufficient  to  raise  the  infer- 
ence of  such  a  general  authority,  is  a  question  of  some  nicety.  Lord  Eldon  seems 
to  have  been  of  opinion,  that  if  the  bills  were  entered  as  cash,  with  the  knowl- 
edge of  the  customer,  and  he  drew,  or  was  entitled  to  draw,  upon  the  banker,  as 
having  that  credit  in  cash,  he  would  thereby  be  precluded  from  recurring  to  the 
bills  specifically.  Ex  parte  Sargeant,  1  Rose,  153  ;  Ex  parte  SoUers,  Ibid.  155 ; 
Ex  parte  Pease,  Ibid.  232 ;  Ex  parte.  The  Wakefield  Bank,  Ibid.  243  ;  Ex  parte 
The  Leeds  Bank,  Ibid.  254 ;  and  see  18  Yes.  229,  233;  19  Yes.  25,  S.  C.  How- 
ever, in  all  these  cases  his  lordship  held  the  assignees  to  very  strict  proof  of  such 
a  coarse  of  dealing ;  and,  in  the  absence  of  such  proof,  decided  that  there  was  no 
such  general  authority.  The  opinion  of  Lord  Eldon,  as  conveyed  in  this  dictum^ 
has  been  adopted  and  acted  upon  by  the  present  Yice-Chancellor,  in  a  recent 
case  of  Ex  parte  Thompson,  1  Mont  &  Mc Arthur,  312,  which  was  certainly  a 
strong  case  ;  for  there,  in  an  account  of  four  years,  there  were  but  three  entries 
of  actual  cash  paid,  —  the  rest  of  the  entries  being  entirely  of  bills,  against  which 
the  remitters  had  been  in  the  habit  of  drawing  very  extensively.  On  the  other 
hand,  it  is  said  that  it  is  immaterial  whether  such  a  general  authority  exists, 
either  expressly  or  from  the  course  of  dealing,  if,  at  the  time  of  the  bankruptcy, 
the  bills,  in  &ct,  remained  in  specie  in  the  hands  of  the  bankers,  and  the  cash 
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the  title  ;^  or  where  he  has  acquired  his  title  by  firaud.^     This* 

balance  were  in  favor  of  the  customer.  And,  at  all  events,  it  is  insisted  the  cir- 
cumstance of  the  customer  taking  credit  for  the  bilb,  and  drawing,  or  considering 
himself  entitled  to  draw  against  them,  does  not  make  them  the  bills  of  the  banker ; 
because,  in  the  actual  course  of  trade,  such  a  privilege  is  a  consequence  of  pay- 
ing in  bills.  The  former  part  of  this  proposition  is  the  opinion  of  Mr.  Deacon, 
and  is  not  without  the  support  of  good  reasoning,  although  it  must  be  considered 
as  doubtful.  Law  and  Practice  of  Bankruptcy,  vol.  1,  p.  482.  The  latter  part 
is  borne  out  by  the  case  of  Thompson  v.  Giles,  2  Barn.  &  Cressw.  422;  and  £x 
parte  Armistead,  2  6.  &  tT  871.  (18.)  The  right  to  reclaim  extends  not  only  to 
the  specific  bills,  or  securities,  but  to  the  substitutes  for,  or  proceeds  of  them,  so 
long  as  they  continue  in  the  same  hands  and  are  specifically  ascertainable.  Vul- 
liamy  v.  Noble,  8  Mer.  598.  (14.)  But  if  the  proceeds  cannot  be  distinguished 
from  the  general  stock  of  the  banker,  the  right  of  the  general  creditors  prevails, 
and  the  customer  must  come  in  ratably  with  the  rest.  And  herein  consists,  prin- 
cipally, the  evil  of  the  indorsing  of  the  bills  by  the  customer,  as  it  gives  the  banker 
the  opportunity  of  negotiating  them.  (15.)  Neither  can  the  customer  follow  them 
into  the  hands  of  third  parties,  who  have  obtained  them  bond  fide^  and  for  value, 
although  negotiated  by  the  banker  against  good  faith.  £x  parte  Pease,  1  Rose, 
282 ;  Collins  v.  Martin,  1  B.  &  P.  648  ;  Ibid.  546.  (16.)  The  banker,  like  a  fac- 
tor, has  a  general  lien  for  advances  made,  and  a  right  to  be  indemnified  for 
liabilities  contracted  on  account  of  his  principal,  and  the  claim  of  the  customer 
will  consequently  be  modified  by  the  state  of  the  account.  Therefore,  if  the  cash 
balance  is  against  the  customer,  or  if  the  banker  has  advanced  money  specifically 
upon  the  bills  remitted,  or  has  accepted  other  bills  for  the  accommodation  of  the 
customer,  the  assignees  will  have  a  right  to  retain  the  bills,  and  even  to  put  them 
in  suit,  until  those  sums  are  repaid,  and  those  liabilities  discharged ;  that  is  to 
say,  they  will  be  entitled  to  a  deduction  of  tte  amount  in  the  first  case,  and  to  an 
indemnity  in  the  second.  Jourdaine  v.  Lefevre,  1  Esp.  N.  P.  C.  66 ;  Davis  ». 
Bowsher,  5  T.  R.  488 ;  Scott  v.  Franklin,  15  East,  428;  JBosanquct  v.  Dudman,  1 
Stark.  N.  C.  P.  1 ;  Bolland  v.  Bygrave,  R.  &  M.  271 ;  Ex  parte  Warring,  2  G.  & 
J.  403,  and  the  cases  before  cited.  (1 7.)  It  is  a  consequence  of  the  right  to  an 
indemnity,  that,  although  the  holder  of  the  banker's  acceptances  in  favor  of  the 
customer  cannot  directly  come  in,  and  claim  in  his  place  as  against  the  assignees 
of  the  banker ;  yet,  if  the  customer  also  become  bankrupt,  while  these  acceptances 
are  outstanding,  as  the  holders  must  be  satisfied  before  the  assignees  of  the  cus- 
tomers can  be  entitled  to  the  bills,  the  Court  of  Bankruptcy  will  order  such  an 
arrangement  between  the  two  estates,  as  to  render  the  claim  of  the  bill-holders 
indirectly  available.  Ex  parte  Waring,  2  Rose,  182;  Ex  parte  Inglis,  19  Ves. 
845  ;  Ex  parte  Parr,  Buck,  191."  See  also  Clark  r.  Merchants'  Bank,  1  Sand- 
ford,  Superior  Ct  (N.  Y.)  R.  498. 

1  Paley  on  Agency,  by  Lloyd,  286-288 ;  Treutell  v.  Barandon,  8  Taunt  100; 
Collins  ».  Martin,  1  Bos.  &  Pull.  648 ;  Sigourney  v.  Lloyd,  8  B.  &  Cressw.  622 ; 
Post,  §  281. 

«  Paley  on  Agency,  by  Lloyd,  288,  289 ;  Solomons  v.  Bank  of  England,  18 
East,  R.  185,  n.;   Goodman  v,  Harvey,  4  Adolph.  &  Ellis,  870.     What  will 
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'Bubject  will  hereafter  occur  in  other  connections ;  and,  therefore, 
may  now  be  passed  over  without  further  comment^ 

f  229.  And  not  only  may  the  principal,  in  many  cases,  follow 
his  own  property  into  the  hands  of  third  persons,  where  it  has 
been  transferred  or  disposed  of  by  an  agent,  contrary  to  his  in- 
structions, or  duty,  but  the  principle  is  still  more  extensive  in  its 
reach ;  for,  if  it  has  been  converted  into,  or  invested  in  other 
property,  and  can  be  distinctly  traced,  the  principal  may  follow 
it,  wherever  he  can  find  it,  and  as  far  as  it  can  be  thus  traced, 
subject,  however,  to  the  rights  of  a  bond  fide  purchaser  for  a 
valuable  consideration  without  notice,  in  all  cases  where  the 
latter  is  entitled  to  protection.^  It  will  make  no  difference,  in 
law,  as,  indeed,  it  does  not  in  reason,  what  change  of  form,  dif- 
ferent from  the  original,  the  property  may  have  undergone, 
whether  it  be  changed  into  promistory  notes  or  other  securities, 
or  into  merchandise,  or  into  stock,  or  into  money.*  For  the  pro- 
duct of  the  substitute  for  the  original  thing  still  follows  the  nature 
of  the  thing  itself,  as  long  as  it  can  be  ascertained  to  be  such ; 
and  the  right  only  ceases,  when  the  means  of  ascertainment  fail ; 
which  is  the  case,  when  the  subject,  being  goods,  is  turned  into 


amount  to  notice;  or  fraud,  is  in  some  cases  a  matter  of  great  nicety.  At  one 
time,  it  was  thought  that  receiving  a  negotiable  instrument,  under  circumstances 
which  might  excite  some  suspicion,  or  amount  to  gross  negligence  in  the  holder, 
was  sufficient  to  invalidate  his  title.  But  it  is  now  settled,  that  the  conduct  of 
the  holder  must  amount  to  mala  fides^  and  even  gross  negligence  will  not  avoid 
bis  title.  Goodman  v,  Harvey,  4  Adolph.  &  Ellis,  870 ;  Arbouin  t;.  Anderson, 
1  Adolph.  &  Ellis,  New  R.  498,  504.  In  this  last  case,  Lord  Denman  said: 
**  Acting  upon  the  case  of  Goodman  v.  Harvey,  which  gives  the  law  now  prevailng 
on  this  subject,  we  must  hold  that  the  owner  of  a  bill  is  entitled  to  recover  upon 
it|  if  he  has  come  by  it  honestly ;  that  that  fact  is  implied  prima  facie  by  posses- 
sion ;  and  that,  to  meet  the  inference  so  raised,  fraud,  felony,  or  some  such  matter, 
must  be  proved.  Here  is  a  possession  not  so  accounted  for ;  and  I  think  the  rep- 
lication entitles  the  plaintiff  to  recover."  Story  on  Bills  of  Exchange,  §§  198, 
194,  415,  416. 

I  Po8t»§§  281,404-406,  419-421. 

«  Ante,  §§  227,  228 ;  Post,  §  231  ;  Taylor  v.  Plumer,  8  M.  &  Selw.  562 ;  1 
Liverm.  on  Agency,  278-280;  Ante,  §§  225,  226  ;  Post,  §  486-489. 

3  Ibid.;  Scott  t;.  Surman,  Willes,  R.  400;  IVhitcomb  v.  Jacob,  1  Salk.  160; 
Byall  V.  Rolle,  1  Atk.  172 ;  Lane  v.  Dighton,  Ambler,  R.  409 ;  Greene  v.  Has- 
kell, 5  Rhode  Island,  447  ;  Thompson  v.  Perkins,  8  Mason,  R.  282;  Hourquebie 
V.  Gerard,  2  Wash.  Cir.  R.  212 ;  Ched worth  v.  Edwards,  8  Ves.  49 ;  Lench  v. 
Lench,  10  Yes.  511 ;  Jackson  v,  Clarke,  1  Younge  &  Jerv.  216. 
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money,  which  is  mixed  and  confounded  in  a  general  mass  of  the 
same  description ;  or  when  the  subject,  being  money,  has  been 
converted  into  specific  property  of  another  kind,  having  before 
that  time  lost,  as  it  were,  its  ear-mark  and  identiity,  and  become 
incapable  of  being  distinguished  from  the  mass  of  the  common 
moneys  of  the  agent^  But  money  in  a  bag,  or  otherwise  kept 
apart  from  other  money,  or  guineas,  or  other  coin,  marked  or 
otherwise  specially  designated,  for  the  purpose  of  being  distin- 
guished, is  treated  as  so  far  ear-marked,  as  to  fall  within  the  rule 
already  stated,  while  it  remains  in  the  hands  of  the  agent,  or  of 
his  general  personal  representatives.^ 

§  230.  The  same  docrine  is  still  more  fully  acted  upon  in 
Courts  of  Equity ;  for,  if  an  agent  or  trustee  has  wrongfully  in- 
vested the  money  or  trust  property  of  the  principal,  or  cestui  que 
trust,  in  land,  and  it  can  be  distinctly  traced,  equity  will  follow 
it  into  the  land,  and  hold  the  legal  owner  to  be  a  trustee  thereof 
for  the  benefit  of  the  party,  whose  money  or  trust  property  has 
been  so  invested.^ 

1  Ibid. ;  Conard  v.  Atlantic  Insur.  Company,  1  Peters,  Sup.  Ct.  R.  886.  [If 
the  owners  of  property  have  intrusted  it  to  an  agent  for  a  special  purpose,  and  the 
agent,  in  violation  of  his  duty,  has  unlawfully  consigned  the  same  to  be  sold,  with 
directions  to  remit  the  proceeds  to  a  private  creditor  of  his  own,  and  such  cred- 
itor, upon  being  informed  by  a  letter  from  the  consignee  of  the  consignment  of 
the  property  and  directions  in  reference  to  the  same,  manifests  his  assent  thereto 
by  unequivocal  acts,  and  the  property  is  sold  by  the  consignee,  and  bills  of  ex- 
change, payable  to  the  agent's  creditor  or  his  order,  are  purchased  with  the  pro- 
ceeds, and  remitted  in  a  letter  addressed  to  him,  in  compliance  with  the  directions, 
and  the  creditor,  aAer  receiving  notice  of  the  intended  remittance,  and  after  man- 
ifesting his  assent  thereto,  and  after  the  remittance  is  actually  made,  but  before  it 
is  received,  learns  for  the  first  time  of  the  manner  in  which  the  agent  became 
possessed  of  the  property,  and  of  his  wrongful  acts  in  reference  to  it,  the  original 
owners  of  the  property  cannot  maintain  an  action  for  money  had  and  receiyed 
against  such  creditor,  to  recover  the  amount  collected  by  him  upon  the  bills  of 
exchange.    Le  Breton  v.  Peirce,  2  Allen,  8.] 

9  Taylor  v,  Plumer,  3  M.  &  Selw.  562,  076 ;  Whitcomb  v.  Jacob,  1  Salk. 
161;  Scott  r.  Surman,  Willes,  R.  400;  Paley  on  Agency,  by  Lloyd,  90-95; 
Godfrey  v,  Furzo,  8  P.  Will.  185;  1  Liverm.  on  Agency,  278,  279,  287.  The 
judgment  of  Lord  EUenborough,  in  Taylor  v,  Plumer,  8  M.  &  Selw.  562,  on  this 
whole  subject,  is  very  masterly,  and  contains  a  thorough  review  of  all  the  author- 
ities on  the  subject-matter  of  the  text.  See  also  Jackson  o.  Clarke,  1  Younge  & 
Jenr.  216. 

3  Lane  v.  Dighton,  Ambler,  R.  409 ;  Lench  o.  Lench,  10  Yes.  517;  Boyd  p. 
McLean,  1  John.  Ch.  R.  582. 
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§  231.  The  foregoing  cases  turn  upon  the  wrongful  condnct  of 
the  agent  in  the  discharge  of  his  appropriate  duties.  But  the 
remedy  of  the  principal,  to  recover  back  his  own  property,  is  not 
confined  to  cases  where  there  has  been  some  tortious  conversion 
of  it.  On  the  contrary,  if  there  has  been  no  misconduct  in  the 
agent,  the  principal  is  entitled,  in  all  cases,  where  he  can  trace 
his  property,  whether  it  be  in  the  hands  of  the  agent,  or  of  his 
representatives  or  assignees,  or  of  third  persons,  to  reclaim  it, 
unless  it  has  been  transferred  bond  fide  to  a  purchaser  without 
notice ;  subject,  however,  to  the  lien  and  other  rights  of  the  agent' 
And,  in  such  cases,  it  is  wholly  immaterial,  whether  the  property 
be  in  its  original  state,  or  has  been  converted  into  money,  or  secu- 
rities, or  negotiable  instruments,  or  other  property,  so  only  that  it 
is  distinguishable  and  separable  from  the  other  property  and 
assets  of  the  agent,  and  has  an  ear-mark  or  other  appropriate 
identity.^  Upon  this  same  ground,  if  an  agent  purchases  prop- 
erty for  his  principal,  and  takes  a  bill  of  sale  in  his  own  name, 
paying  the  money  of  his  principal  therefor,  the  latter  may  compel 
the  agent  to  transfer  the  property  to  him.^  This  is  a  very  im- 
portant right,  especially  in  cases  of  the  bankruptcy,  insolvency, 
or  death  of  the  agent. 

§  231  a.  Cases  may  also  arise,  where  agents  will  be  respon- 
sible to  their  principals  for  money  of  the  latter,  received  by  sub- 
agents,  although  the  money  has  never  reached  the  hands  of  the 
agents.     Thus,  for  example,  if  an  agent  is  employed  to  collect 
and  receive  payment  of  bills  of  exchange,  due  to  the  principal, 
and  the  agent  transmits  them  to  his  own  private  agent  to  recover 
the  money  on  the  same  bills,  and  orders  such  sub-agent  to  place 
the  amount,  when  received,  to  his  (the  agent's)  credit,  payment 
to  such  sub-agent  is  payment  to  the  original  agent;  and  the 
principal  will  be  entitled  to  recover  the  amount  from  the  agent, 
although  the  same  may  be  lost  by  the  failure  and  insolvency  of 
the  sub-agent ;  for  in  such  case,  the  loss  properly  falls  on  the 


I  1  Liyerm.  on  Agency,  276-277,  (edit  1818)  ;  Ante,  §§  227,  229. 

«  Taylor  v.  Plumer,  8  M.  &  Selw.  662;  Veil  v.  Mitchell's  Adm'rs,  4  Wash. 
Cb.  B.  106 ;  Thompson  o.  Perkins,  3  Mason,  R.  232 ;  Scott  v.  Surman,  Willes, 
K.  400 ;  Faley  on  Agency,  by  Lloyd,  90-96 ;  Jackson  v.  Clarke,  1  Y.  &  Jerr. 
216;  Ante,  §§  228,  229.  ^ 

3  Hall  0.  Sprigg,  7  Mill.  Louis,  R.  246. 
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agent,  and  not  on  the  principal.^  A  fortiori^  this  doctrine  will 
apply,  where  the  amount  in  the  hands  of  the  sub-agent  is  drawn 
for  by  the  agent,  by  a  bill  in  favor  of  a  third  person,  and  the  bill 
has  been  accepted  by  the  sub-agent  before  his  failure  and  insol- 
vency.^ 

§  232.  The  remarks,  which  have  been  already  made,  as  to  the 
responsibility  of  agents  to  their  principals,  apply  not  only  to 
cases  of  a  sole  agency,  but  also  to  those  of  a  joint  agency. 
Where  joint  agents  are  employed,  who  have  a  common  interest, 
they  are  liable  for  the  acts,  misconduct,  and  omissions  of  each 
other,  in  violation  of  their  duty.  Thus,  for  example,  joint  fac- 
tors are  liable  for  each  other's  doings  and  omissions;  and  it 
will  be  no  discharge  of  one,  that  the  business  has  been,  in  fact, 
wholly  transacted  by  the  other,  with  the  knowledge  of  the  prin- 
cipal ;  for  in  such  cases,  the  principal  still  trusts  to  the  joint 
responsibility.^  And  if  the  joint  agents  are  to  receive  a  joint 
commission,  or  to  share  in  the  profits  of  their  business,  it  will 
make  no  difference  in  their  responsibility  to  the  principal,  that  it 
is  privately  agreed  between  themselves,  that  neither  shall  be 
liable  for  the  acts  or  losses  of  the  other,  but  each  is  to  be  liable 
only  for  his  own.* 

§  233.  The  Roman  law  adopted  a  similar  doctrine,  as  founded 
in  a  most  persuasive  equity.  Thus,  in  the  Digest,  the  language 
of  ScsBvola  is  approved ;  Duobus  quis  mandavit  negotiorum  ad' 
ministrcUionem  ;  qnKesitum  estj  an  unusquisque  mcmdati  judicio  in 
solidum  teneatur  ?  Respondi  ;  umimquemque  pro  solido  convefdri 
debere ;  dummodo  et  utroque  non  amplius  debito  exigatur.^ 

§  234.  The  liabilities  of  agents,  which  we  have  been  thus  far 
considering,  are  those  which  ttrise  by  the  general  principles  of 
law,  independent  of  any  special  contracts  made  by  the  partic- 
ular parties.  It  is,  of  course,  competent  for  the  parties  to  varji 
or  restrict,  or  enlarge,  these  general  liabilities,  by  contract,  ao- 

1  Taber  o.  Ferrott,  2  Gallis.  R.  565 ;  Ante,  §  201 ;  Post,  §  429. 
9  Ibid. 

3  Paley  on  Agency,  by  Lloyd,  62,  58  ;  1  Li  verm,  on  Agency,  cb.  4,  §  1,  p. 
79-84,  (edit  1818)  ;  Wells  v.  Ross,  7  Taant  403. 

4  Paley  on  Agency,  by  Lloyd,  52,  68 ;  1  LiTcrm.  on  Agency,  cb.  4,  §  1,  p. 
80-87,  (edit  1818) ;  Godfrey  v.  Saunders,  8  Wils.  R.  94 ;  Waugh  v.  Carrer,  2  H. 
Bl.  287.  • 

«  Dig.  Lib.  17,  tit  1, 1.  60,  §  2 ;  1  Domat,  B.  1,  tit  15,  §  8,  art  13. 
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cording  to  their  pleasure,  with  the  exception,  that  no  contract 
can  be  valid,  which  stipulates  to  exempt  agents  from  responsi- 
bility for  their  own  fraudulent  acts.  Such  a  stipulation  would 
be  against  good  morals  and  public  policy,  and  would  be  treated 
therefore  as  utterly  void.^  In  a  treatise,  like  the  present,  it  is 
not  necessary  to  consider,  what  would  be  the  true  interpretation 
or  result  of  particular  stipulations  of  this  sort.  Contracts  for 
a  del  credere  commission,  which  amount  to  a  guaranty  of  debts 
contracted  on  sales  by  factors,  and  others,  are,  however,  of  so 
common  and  general  a  character,  that  they  may  be  properly 
taken  notice  of,  as  an  appropriate  illustration  of  the  enlarged 
responsibility  of  agents,  resulting  from  contract.  The  nature 
and  effect  of  this  species  of  contract  has  been  already  con- 
sidered*^ 


CHAPTER  IX. 

DEFENCES   OP   AGENTS   AGAINST    PRINCIPALS. 

§  235.  In  this  connection,  the  consideration  naturally  arises  of 
those  matters,  which  may  properly  be  urged  by  agents,  by  way 
of  defence  or  excuse,  to  repel  the  actions  and  claims  brought 
against  them  by  tfieir  principals,  for  violations  or  omissions  of 
duty,  or  other  delinquencies,  touching  their  agencies.  Some  of 
these  have  been  already  incidentally  mentioned;  but  a  short 
recapitulation,  in  this  place,  may  not  be  without  use.  In  the 
first  place,  the  agent  may  insist,  as  a  matter  of  defence,  that  the 
subject-matter  of  the  agency  is  an  illegal,  or  an  immoral  trans- 
action, or  is  founded  in  fraud,  or  against  public  policy ;  in  all 
i;duch  cases,  the  principal  will  not  be  allowed  to  maintain  any 
suit  for  redress  of  any  sort  against  the  agent,  touching  that  trans- 
action.^    And  this  doctrine  not  only  applies  to  suits  founded 

1  Stoiy  on  Bailm.  §  32 ;  Dig.  Lib.  50,  tit  17,  I.  28 ;  Jones  on  Bailm.  11,  48; 
Heinecc.  Elem.  Jurist  Inst.  Ps.  8,  Lib.  3,  tit  14,  §  785. 

s  Ante,  §§  88, 112,  215. 

8  Ante,  i§  195,  222 ;  Paley  on  Agency,  by  Lloyd,  8,  20,  74,  75  ;  Baxwell  v, 
Christie,  Cowp.  R.  895 ;  Webster  v.  De  Tastet,  7  T.  R.  157 ;  Simpson  v.  Nicholas, 
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upon  matters  of  account,  or  receipts  of  money,  or  non-fulfilment 
of  contracts  by  the  agent  in  the  course  of  such  illegal  transac- 
tions, or  flowing  therefrom ;  but  it  applies  equally  to  the  recovery 
back  of  the  property,  which  has  been  intrusted  to  him,  when  it 
has  been  actually  employed  in  such  illegal,  fraudulent,  or  im- 
moral purposes.  Thus,  if  goods  are  intrusted  to  an  agent,  to  be 
smuggled  into  a  country,  and  sold  there  against  its  laws,  the 
principal  will  be  equally  disabled  to  maintain  a  suit  against  the 
aigent  in  the  courts  of  that  country  for  the  goods  themselves,  as 
he  will  be  to  maintain  a  suit  for  the  proceeds  of  the  goods,  if 
sold.^  The  rule,  in  all  such  cases,  is,  Melior  est  conditio  possu 
dentis? 

8  Mees.  &  Welsh.  240 ;  Story  on  Conflict  of  Laws,  §  248-262 ;  1  Storj  on  Equity 
Jurisp.  §  296-808 ;  1  Liverm.  on  Agency,  ch.  1,  §  2,  p.  14-22;  Thomson  ».  Thom- 
son, 7  Yes.  470;  Canaan  o.  Bryce,  8  Barn.  &  Aid.  179 ;  Langton  v.  Hughes,  1  M. 
&  Selw.  598 ;  Le  Guen  v.  Gouverneur,  1  John.  Cases,  486. 

Ubid.;  Post,  §  844-847. 

s  Edgar  v.  Fowler,  8  East,  R  222.  The  doctrine  in  the  text  is  (I  conceive) 
the  true  doctrine,  notwithstanding  some  apparent  discrepancies  in  the  author- 
ities. Perhaps,  where  moneys,  or  goods,  are  deposited  with  an  agent,  to  effect 
an  illegal  object,  and  before  anything  is  done,  the  principal  repents,  and  revokes 
the  orders,  he  may  recover  back  the  money ;  for  he  may  have,  until  there  is 
some  part  execution  of  the  authority,  a  locus  poenitentise.  See  Ex  parte  Bulmer, 
18  Ves.  818 ;  Taylor  r.  Lendey,  9  East,  R.  49 ;  Hastelow  v.  Jackson,  8  Bam.  k 
Cressw.  222.  But,  if  the  moneys,  or  goods,  have  been  actually  put  into  a  course 
of  execution  of  the  illegal  purpose,  it  will  be  otherwise  Thus,  if  goods  have 
been  delivered  to  an  agent,  to  be  smuggled  into  the  country,  and  they  have  been 
actually  shipped  and  smuggled  into  the  country,  the  principal  cannot  recover 
them  from  the  agent  who  withholds  them  from  him.  So,  if  moneys  are  invested 
in  goods  for  a  like  purpose,  the  money,  or  goods,  cannot  afterwards  be  recovered 
by  the  principal  from  the  agent  In  such  cases  the  right  to  recover  is  necessarily 
founded  upon  the  very  contract  for  illegal  purposes.  But,  where  the  recovery 
from  an  agent  is  not  sought  through,  or  upon,  the  illegal  contract,  but  upon  a 
new  collateral  contract,  not  illegal,  there  it  may  be  recovered.  Thus,  if  an  agent 
has  received  money  from  third  persons  for  his  principal  by  his  authority,  whic]| 
money  accrued  from  an  illegal  transaction  between  the  principal  and  such  third 
persons,  who  had  no  connection  with  the  agent,  the  principal  may  recover  it 
from  his  agent,  for,  as  between  them,  the  receipt  of  the  money  for  the  principal 
is  upon  a  legal  contract,  although  the  money  itself  accrued  under  a  former  illegal 
transaction.  It  is  upon  some  ground  of  this  sort,  that  we  are  to  understand  the 
cases  of  Faikney  v.  Reynous,  4  Burr.  R.  2069,  and  Petrie  v,  Hanney,  8  T.  Rep. 
418,  419 ;  Thomson  v.  Thomson,  7  Yes.  470 ;  Farmer  v,  Russell,  1  Bos.  &  Pull. 
296;  Tenant  v.  Elliot,  1  Bos.  &  Pull.  8.  See  Ex  parte  Bulmer,  18  Yes.  819; 
Steers  v.  Lashley,  6  T.  R.  61 ;  Booth  v.  Hodgson,  6  T.  R.  405 ;  Sullivan  v. 
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^  236.  In  the  next  place,  as  we  have  seen,  it  is  a  good  defence, 
or  rather  a  good  excuse,  that  the  misconduct  of  the  agent  has 
been  followed  by  no  loss  or  damage  whatsoever  to  the  principal ; 
for  then  the  rule  applies,  that  although  it  is  a  wrong,  yet  it  is 
without  any  4<^™s^i  &nd,  to  maintain  an  action,  both  must 
ooncnr;  for  Damnum  absque  injurid,  and  Injuria  absque  damno^ 
are,  in  general,  equaUy  objections  to  any  recovery.^ 

\  237.  In  the  next  place,  the  agent  may  defend  himself  by 
showing,  that,  although  he  has  violated  his  instructions  or  orders, 
or  he  has  not  otherwise  performed  his  undertaking ;  yet,  he  has 
aeted  under  an  overwhelming  necessity,  or  has  been  prevented 
from  acting  by  a  like  calamity ;  or,  that  what  he  has  done  has 
been  from  an  unexpected  or  unforeseen  emergency,  to  which  the 
instructions  or  orders  did  not,  or  could  not  apply ;  or,  if  they  did 
apply,  that  he  was  compelled  to  act  in  order  to  prevent  a  greater 
loss,  or  absolute  ruin,  to  his  principal.^ 

\  238.  In  the  next  place,  it  is  a  good  matter  of  defence  to 
an  action,  brought  by  the  principal  against  his  agent  for  negli- 
gence in  the  performance  of  his  duty,  that,  if  the  act  had  been 
properly tdone,  the  principal  could  have  derived  no  benefit  from 
it,  but  it  would  have  been  merely  void,  upon  grounds  of  public 

Greaves,  6  T.  B.  406  n. ;  Paley  on  Agency,  hj  Lloyd,  pp.  62,  63 ;  1  Liverm.  on 
Agmcj^  ck.  8,  §  7,  p.  467-470,  (edit  1818.)  Indeed,  some  of  these  cases  hare 
been  greatly  doubted,  and  especially  Faikney  v.  Reynous,  4  Burr.  R.  2069,  and 
Petrie  V.  Hanney,  8  T.  B.  418.  See  Aubert  v.  Maze,  2.  Bos.  &  Pull.  871 ;  Ca- 
BMD  V.  Bryce,  3  Bam.  &  Aid.  179 ;  Bensley  v.  Bignold,  6  Barn.  &  Aid.  836; 
Em.  parte  Daniels,  14  Yes.  191.  In  Canaan  v.  Bryoe,  3  Bam.  &  Aid.  179,  it  was 
Md,  tkat  money^  lent  to  a  party  to  be  applied  by  the  borrower  to  settle  illegal 
tnnsaotions,  could  not  be  recovered  from  the  borrower.  So,  in  McKinnell  v, 
Bobinaon,  8  Mees.  &  Web.  484,  it  was  hold,  that  nK>ney,  lent  for  gaming  to  the 
liorrower,  could  not  be  recovered  from  the  latter.  Indeed,  it  seems  difficult  to 
|ieroeive)  how  either  money,  or  goods,  pkioed  in  the  hands  of  an  agent  for  illegal 
porpoeesy  can  be  recovered  back  by  the  principal,  as  the  delivery  of  the  money, 
or  goods,  is  in  part  execution  of  such  purposes ;  and  the  possession  of  the  agent 
m  •  direct  result  of  the  agreement  to  execute  such  purposes.  But  see  Paley  on 
Agency,  by  Lloyd,  64-66. 

i  Ante,  §  222 ;  Post,  §  288. 

S  Ante,  §§  86,  118,  198-197,  208;  8  Chitty  on  Comm.  and  ManuC  ch.  3, 
p.  218 ;  The  Gratitudine,  1  Bob.  B.  267,  840 ;  1  Liverm.  on  Agency,  ch.  8,  §  2, 
pp.  868,  869,  (edit  1818) ;  Dusar  v.  Perit,  4  Binn.  B.  861 ;  Forrestier  v.  Board- 
nan,  1  Story,  B.  48. 
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policy.^  Upon  this  ground  it  was  fonnerly  held,  that,  if  an 
agent  sells  goods  to  be  delivered  at  a  future  day,  and,  at  the 
time,  the  principal  neither  has  the  goods,  nor  has  entered  into 
any  prior  contract  to  buy  them,  nor  has  any  reasonable  expec- 
tation of  receiving  them  on  consignment,  but  be  means  to  go 
into  the  market  and  buy  the  goods,  which  the  agent  has  con- 
tracted to  deliver,  no  action  will  lie  against  the  agent  for  any 
negligence  in  such  sale ;  because  the  principal  himself  cannot 
maintain  an  action  upon  such  a  contract  of  sale  made  by  him- 
self ;  since  such  a  contract  amounts,  on  the  part  of  the  vendor, 
to  a  wager  on  the  price  of  the  commodity,  and  is  attended  with 
such  mischievous  consequences,  as  to  be  prohibited  by  public 
policy .2  This  case  has  been  since  overruled ;  ^  but,  although  it 
can  no  longer  be  relied  on,  as  a  fit  illustration  of  the  doctrine 
above  stated ;  yet  there  can  be  no  doubt,  that  the  principle,  on 
which  it  is  founded,  is  entirely  correct,  that  the  principal  caimot 
avail  himself  of  a  right  of  action  against  his  agent  for  negligence 

1  Ante,  §§  222,  235. 

2  Bryan  t-.  Lewis,  1  Ryan  &  Mood.  R.  886.  . 

3  Hibblewhite  v,  McMorine,  6  Mees.  &  Welsh.  202.  In  this  case  Mr.  Baran 
Parke  said :  "  I  have  always  entertained  considerable  doubt  and  suspicion  as  to 
the  correctness  of  Lord  Tenterden's  doctrine  in  Bryan  r.  Lewis ;  it  excited  a 
good  deal  of  surprise  in  my  mind  at  the  time  ;  and,  when  examined,  I  think  it  is 
untenable.  I  cannot  see  what  principle  of  law  is  at  all  affected  by  a  man's  being 
allowed  to  contract  for  the  sale  of  goods,  of  which  he  has  not  possession  at  the 
time  of  the  bargain,  and  has  no  reasonable  expectation  of  receiving.  Such  a 
contract  does  not  amount  to  a  wager,  inasmuch  as  both  the  contracting  parties 
are  not  cognizant  of  the  fact,  that  the  goods  are  not  in  the  vendor's  possession ; 
and,  even  if  it  were  a  wager,  it  is  not  illegal,  because  it  has  no  necessary  ten- 
dency to  injure  third  parties.  The  dictum  of  Lord  Tenterden  certainly  was 
not  a  hasty  observation,  thrown  out  by  him,  because  it  appears  from  the  case  of 
Lorymer  o.  Smith,  that  he  had  entertained  and  expressed  similar  notions  four 
years  before.  He  did  not,  indeed,  in  that  case,  say  that  such  a  contract  was  void, 
but  only,  that  it  was  of  a  kind  uot  to  be  encouraged ;  and  the  strong  opinion  he 
afterwards  expressed  appears  to  have  gradually  formed  in  his  mind  daring  the 
interval,  and  was,  no  doubt,  confirmed  by  the  effects  of  the  unfortunate  met' 
cantile  speculations  throughout  the  country  about  that  time.  There  is  no  indi- 
cation in  any  of  the  books  of  such  a  doctrine  having  ever  been  promulgated 
from  the  Bench,  until  the  case  of  Lorymer  p.  Smith,  in  the  year  1822 ;  and  there 
is  no  case,  which  has  since  been  decided  on  that  authority.  Not  only,  then,  was 
the  doubt  expressed  by  Bosanquet,  J.,  in  Wells  ».  Porter,  well  founded,  bat  the 
doctrine  is  clearly  contrary  to  law."  Mr.  Baron  Alderson  and  Mr.  Baron  Manle 
fully  supported  the  same  doctrine.    Ante,  §  49,  note. 
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or  misconduct  in  a  contract  between  them,  which  is  against 
public  policy.  Supposing,  however,  the  case  really  to  be,  in 
the  understanding  and  contemplation  of  both  parties,  a  mere 
wager  on  the  future  state  of  the  markets,  although  in  the  form 
of  a  contract  of  sale,  there  can  be  little  doubt,  that  it  ought  to 
be  deemed  a  gaming  speculation,  which  no  Court  should  enforce 
or  encourage,  and  which,  at  least  in  States  where  mere  wages 
are  held  to  be  void  at  the  common  law,  as  against  public  policy, 
would  be  held  incapable  of  sustaining  any  action  for  any  breach 
of  the  contract.^ 


1  Bjr  the  civil  law,  things  not  in  existence,  or  possession,  or  ownership,  might 
be  sold.    Thus,  for  example,  fruits,  which  shall  be  gathered  and  are  not  yet  in 
existence,  animals  not  yet  born,  the  next  grapes  of  a  vineyard,  the  wine  of  the 
next  vintage  may  be  sold.    Nee  emptio  nee  venditio  sine  re,  que  veneat,  potest 
intelligi.    £t  tamen  fructus,  et  partus  futuri  recte  ementur ;  ut,  cum  editus  esset 
partus,  jam  tunc,  cum  contractum  esset  negotium,  venditio  facta  intelligitur. 
Dig.  Lib.  18,  tit.  1, 1.  8 ;  Pothier,  Pand.  Lib.  18,  tit  1,  n.  4-6.    Here,  the  distinc- 
tion is  clearly  taken  between  an  executed  sale,  and  a  contract  of  sale,  or  execu- 
tory sale.    Each  is  good.     Sed,  si  id  egerit  venditor,  ne  nascatur,  aut  fiant,  ex 
empto  agi  posse.    Dig.  Lib.  18,  tit.  1,1.  8 ;  Pothier,  Pand.  Lib.  18,  tit  1,  n.  6 ; 
Pothier,  Contrat  de  Yente,  n.  5-7.    So,  a  mere  hope,  or  expectation  in  a  thing, 
coold  be  sold ;  as  for  example,  the  next  draught  of  a  fish-net,  or  capture  by  a 
bird-trap,  or  bird  shot    ^liquando  tamen,  et  sine  re,  venditio  intelligitur ;  veluti, 
cmn  quasi  alea  emitur ;   quod  fit,  cum  captus  piscium,  vel  avium,  vel  missilium 
emitur;  emptio  enim  contrahitur,  etiamsi  nihil  incideril!|  quia  spei  emptio  est 
Dig.  Lib.  18,  tit  1,  L  8,  §  1.    See  also  Pothier,  Pand.  Lib.  18,  dt  1,  n.  8 ;  1  Do- 
mat,  B.  ] ,  tit  2,  §  4,  art  8,4;    Hein.  Elem.  Jur.  Instit.  Lib.  3,  tit  24,  §  905  ; 
Pothier,  Contrat  de  Yente,  n.  5-7.    See  Mr.  Cushing^s  valuable  translation  of 
Pothier  on  Sale,  n.  5-7,  pp.  4,  5.    So,  by  the  civil  law,  a  sale,  and  a  contract  of 
of  sale,  could  be  made  by  a  person  who  was  not  owner,  even  without  the  consent 
the  owner.    Rem  alienam  distrahere  quem  posse,  nulla  dubttatio  est ;  nam  emptio 
est  et  venditio.    Sed  res  emptori  auferri  potest    Dig.  Lib.  18,  tit  1, 1.  28 ;  Po- 
thier, Pand.  Lib.  18,  tit  1,  n.  18 ;  1  Domat,  B.  1,  tit  2,  §  4,  art  13 ;   Pothier, 
Contrat  de  Yente,  n.  7 ;  Pothier  on  Oblig.  n.  133, 136.    Contracts  for  the  sale  of 
things,  which  the  seller  has  not,  at  the  time,  are  very  common  in  stock-jobbing 
transactions ;  and,  if  the  doctrine  in  the  case  of  Bryant  v.  Lewis,  (1  Ryan  & 
Mood.  R.  386,  ante,  §  238)  be  correct,  then,  it  would  seem,  that  upon  the  prin- 
ciplea  of  the  common  law,  no  action  could  be  maintained  by  the  seller  for  the 
price,  upon  a  sale  of  stock,  deliverable  at  a  future  day,  which  the  seller  did  not 
then  own,  or  had  not  a  title  to ;  but  which  he  meant  to  buy  in  the  market  at  or 
before  the  day  of  delivery.    And,  if  the  buyer  also  knew  the  facts,*  he  could  not 
maintain  an  action  for  the  non-delivery  under  the  same  contract.    It  would  seem, 
fitmi  the  case  of  Cud  v.  Rutter,  1  P.  Will.  570 ;    S.  C.  5  Vin.  Abridg.  p.  538,  pi. 
21,  that  such  stock  contracts  were  not  properly  the  subjects  of  an  immediate  sale^ 
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§  239.  But  the  most  important  point  of  defence,  umially  oc- 
curring in  practice  to  suits  for  breaches  of  duty  by  agents,  it 
that,  which  involves  the  question  of  a  ratification  by  the  princi- 
pal, of  the  acts,  or  doings,  or  omissions  of  his  agent.  Where 
the  principal,  upon  a  full  knowledge  of  all  the  drcumstances  of 
the  case,^  deliberately  ratifies  the  acts,  doings  or  omissions  of 
his  agent,  he  will  be  bound  thereby,  as  fully  to  all  intents  and 
purposes,^  as  if  he  had  originally  given  him  direct  authority  in 
the  premises,  to  the  extent,  which  such  acts,  doings,  or  omis- 
sions reach.  The  maxim  of  the  common  law  is,  and  it  has 
been  fully  adopted  into  maritime  and  commercial  jurisprudence ; 
Omnis  raiihdttitio  retrotrdhitur^  et  mandcUo  priori  iBquiparc^ 
tur?  This  most  useful  and  convenient  rule  was  as  fully  recog- 
nized in  the  Roman  law  ;  Si  quis  ratum  halmerUy  quod  gestwm 
est,  obstringitur  mandati  actionem  Rati  enim  habitio  mandato 
comparaturfi  And  the  same  rule  was  applied,  (as  Cujacius  in- 
forms us,)  even  to  the  case  of  an  unauthorized  person,  {negotuh 
rum  gestoTy)  who  interfered  in  the  concerns  of  another  party; 
Ratihabito  tamen  fadl,  ut  videatur  negotium  meum  gestum^et  erU 
mutua  actio  negotiorum  gestorum.  Verum  est^  esse  negotiorum 
gesiorum  actionem,  si  ratum  habuero;  sed  tentari  potestf  esse 
etiam  m^mdati  actionem.    Nam  ratihabitio  duplicem  vim  hab^ 

since  no  sale  can  be  without  a  present  thing,  on  which  it  can  operate.  Bat  they 
might  properly  constitute  the  subject  of  a  contract  of  sale,  to  operate  and  take 
effect  in  futuro.    See  2  Black.  Comm.  446. 

[1  This  is  essential.    Hardeman  o.  Ford,  12  Georgia,  205  ;  BiUings  v.  MonoWy 
7  Calif.  171 ;  Pittsburgh  Railroad  v.  Gazzam,  82  Penn.  St  B.  840.] 

2  Frixione  v.  Tagliaferro,  10  £.  F.  Moore,  P.  C.  174. 

3  Post,  §  446 ;  Co.  Litt  207 ;  Wolf  v.  Homcastle,  1  Bos.  &  Full.  816 ;  1  liTerm. 
on  Agency,  ch.  42,  §  4,  pp^  44,  47,  (edit  1S18 ;)  8  Chitty  on  ComuL  and  Manii£ 
197, 198 ;  Armstrong  r.  Gilchrist,  2  Johns.  Cas.  424 ;  4  Coke,  Ins.  817 ;  P^ey 
on  Agency,  by  Lloyd,  824 ;  Smith  on  Merc.  Law,  47,  60 ;  Odiome  v.  Maz^, 
18  Mass.  R.  178  ;  Conn  v.  Penn,  1  Peters,  Cir.  B.  496  ;  Pratt  v.  Pntnam,  II 
Mass.  R.  861 ;  Fisher  v.  Willard,  18  Mass.  B.  879  ;  Boynton  v.  Turner,  18  Ma» 
B.  891 ;  Copeland  v.  Merchants'  Insur.  Co.  6  Pick.  198 ;  Prince  v.  Clark,  1  Ban. 
&  Cressw.  B.  186  ;  Horsley  v.  Bell,  1  Brown,  Ch.  B.  101,  note ;  S.  C.  Ambler, 
B.  770;  Den  v.  Wright,  1  Peters,  Cir.  B.  72 ;  Breedlove  v.  Wamack,  14  Mmt- 
tin,  B.  181 ;  Buchannan  v.  Upshaw,  1  Howard,  Sup.  Ct  B.  56 ;  S.  C.  17  Peten» 
R  70. 

4  Dig.  Lib.  50,  tit  17, 1.  60 ;   1  Lirerm.  on  Agency,  ch.  2,  §  4,  p.  44 ;  Pbthier, 
Pand.  Lib..  17,  tit  1,  n.  19. 

5  Dig.  Lib.  46,  tit  8,  L  12,  §  4. 
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ut  alienum  negotium  meum  faciatj  et  habeat  eiiam  vim  mandati,^ 
Pothier  has  commented  on  this  doctrine  in  the  following  terms; 
El  negotiorum  gestorum  actionibus  locus  esty  quia  sine  mandato 
gestum  est ;  et  mandati  etiam  agi  potest  propter  ratihabitionem^ 
qiug  (BquipoUet  mandato.  Electio  est  utriusque  actionis?  Pothier 
has  added  :  Quinetiam  et  ratihabitio  mandato  cequipollett?  The 
modem  nations  of  continental  Europe,  following  the  civil  law, 
have  adopted  the  same  enlarged  policy.^ 

§  240.  At  the  common  law,  however,  there  is  a  distinction 
between  the  ratification  of  acts,  which  are  void,  and  the  ratifi- 
cation of  acts,  which  are  voidable.  In  the  former  case,  the 
ratification  is  inoperative  for  any  purpose  whatsoever;  in  the 
latter,  full  validity  is  given  to  the  acts.^  The  groundwork  of 
this  distinction  seems  to  be,  that  a  ratification  of  a  void  act 
only  confirms  it  in  its  invalidity  ;  which  is  a  subtelty  in  reason- 
ing, more  dependent  upon  artificial  and  technical  rules,  than 
expressive  of  the  real  intent  of  the  parties.^ 

f  241.  The  principle  is  applied  with  far  more  justice  and 
propriety  to  cases  of  contracts,  and  acts,  which  are  illegal,  or 
immoral,  or  against  public  policy  ;  for,  in  such  cases,  the  orig- 
inal contracts,  or  acts,  being  void,  ought  not  to  be  allowed  to 
acquire  any  validity  from  their  being  subsequently  confirmed ; 
since  the  same  noxious  qualities  adhere  to  the  ratification,  as 
existed  in  the  original  transaction;  and,  therefore,  the  maxim 

1  Cujac.  ad.  L.  60,  de  Reg.  Juris.  (Lib.  50,  tit.  1 7,  1.  60,)  Tome  8,  col.  784, 
(Neap.  edit.  1758.) 

*  Pothier,  Pand.  Lib.  17,  tit  1,  n.  19,  note,  (2);  Potbier  on  Oblig.  n.  75; 
1  Liverm.  on  Agency,  ch.  2,  §  4,  pp.  44,  45,  50-52,  and  note,  (edit.  1818.) 

«  Pothier,  Pand.  Lib.  17,  tit.  1,  n.  19  ;  Id.  Lib.  14,  tit.  8,  n.  18.  ^ 

4  Pothier  on  Oblig.  n.  76.  See  the  effect  of  a  ratification  of  the  acts  of  a  sub- 
agent,  post,  §  S89. 

ff  Ca  Litt.  295  b,  306  b ;  and  Ibid.  Harg.  and  Butler's  note  (1) ;  Gilb.  on 
Tenures,  75  ;  Dyer,  Rep.  263,  pi.  37 ;  1  Story  on  Equity  Jurisp.  §  307  ;  Com. 
Dig.  Confirmation,  D.  1. 

<  Wilkinson  v.  Leiand,  2  Peters,  R.  661,  662.  In  deeds  of  confirmation,  the 
distinction  turns  upon  the  legal  effect  of  the  words,  **  ratify,  approve  and  con- 
linn  ; "  for  if  the  words,  **  give  and  grant "  be  also  in  the  deed,  it  will  take  effect, 
not  as  a  confirmation,  but  as  a  grant.  See  C!o.  Litt.  295  b,  307  a.  Lord  Coke 
lays :  '*  A  confirmation  doth  not  strengthen  a  void  estate ;  for  a  confirmation 
may  make  a  voidable  or  defeasible  estate  good;  but  it  cannot  work  upon  an 
estate  that  is  void  in  law."    Co.  Litt.  295  b ;  Com.  Dig.  Confirmation,  D.  1. 
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may  well  be  applied  ;    Quod  ah  initio  non  valet^  tractu  temparis 
non  convalescit} 

§  242.  But,  whatever  may  be  the  force  of  this  distinction  in 
the  former  class  of  cases,  (that  is  to  say,  in  cases  not  illegal, 
immoral,  or  against  public  policy,)  when  understood  in  its  true 
meaning,  and  with  its  true  limitations,  it  is  not  applicable  to 
cases  of  agency,  where  a  party  assumes  to  act,  not  for  himselfi 
but  for  another,  without  any  authority  whatsoever,  or  by  an  ex- 
cess of  the  authority  delegated  to  him.^  In  all  such  cases,  if  the 
principal  subsequently  ratifies  the  act,  he  is  bound  by  it,  whether 
it  be  for  his  detriment,  or  for  his  advantage ;  and  whether  it  be 
founded  upon  a  tort,  or  upon  a  contract.^  And  a  ratification, 
once  deliberately  made,  with  a  full  knowledge  of  all  the  material 
circumstances,  cannot  be  recalled.^  Of  course,  this  doctrine  is  to 
be  understood  with  the  qualification,  that  if  the  act  of  the  agent 
be  in  the  name  of  bis  principal,  by  an  instrument  [necessarily]^ 
under  seal,  without  authority,  the  ratification  must  be  under  seal 
also;  since  (as  we  have  seen)  the  principal  is  not  bound  by  any 
act  of  his  agent  under  seal,  unless  the  authority  of  the  principal 
has  also  been  originally  given  to  the  agent  under  his  seal.^    A 


1  1  Storj  on  Equity  Jurisp.  §  807. 

9  See  Merrifield  v.  Parrilt,  1 1  Cush.  598. 

3  7  H.  4,  p.  35,  4  Inst.  317;  Hagedom  v.  Oliyerson,  2  M.  &  Selw.  485;  Lo- 
cena  v,  Craufurd,  5  Bos.  &  Full.  269;  Routh  t;.  Thompson,  18  East,  274;  Palejr 
on  Agency,  by  Lloyd,  112-115,  171,  172,  324,  and  note;  Wilson  v.  Poulter,  2 
Str.  R.  859 ;  Taylor  t;.  Plumer,  3  M.  &  Selw.  562,  580 ;  1  Li  verm,  on  Agency, 
44-52;  Id.  391-896,  (edit.  1818);  Rogers  v.  Kneeland,  10  Wend.  R.  218;  Lencb 
V.  Lench,  10  Yes.  517 ;  Kelly  v.  Munson,  7  Mass.  R.  819.  This  point  arooe  as 
long  ago  as  in  the  Year  Book,  7  Henry  4,  p.  85.  There  a  party  justified,  as  bail- 
iff, taking  a  henot,  for  services  due  to  the  lord  ;  and  the  issue  was  on  the  point, 
that  he,  was  not  bailiff;  and  it  was  held,  that,  if  he  took  the  heriot,  claiming 
property  therein  for  himself,  the  subsequent  agreement  of  the  lord  would  not 
amount  to  a  ratification,  making  him  bailiff  at  the  time.  But,  if  he  took  at  die 
time,  as  Bailiff  of  the  lord,  and  not  for  himself,  without  command  of  the  l<»d,  yet 
the  subsequent  ratification  made  good  his  act,  and  made  him  bailiff  at  the  time. 
The  same  point  was  held  by  Anderson,  C.  J.,  in  Godbolt,  109,  and  wae  cited  by 
Taddy,  as  counsel,  and  not  denied  in  Hagedorn  v.  Oliverson,  2  Maul.  &  Selw. 
487,  488.     See  also  Moore  v.  Hush,  Hob.  R.  63 ;  Post,  §  246,  note. 

4  Post,  §  250 ;  Breck  p.  Jones,  16  Texas,  461. 

5  If  the  act  of  the  agent  was  unnecessarily  under  seal,  it  might  be  ratified  bf 
parol. 

6  Ante,  §  49 ;  Wells  v.  Evans,  20  Wend.  R.  251 ;  Blood  v.  Goodrich,  IS  Wend. 
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ratification  cannot,  in  this  respect,  stand  upon  a  higher  ground, 
than  an  original  authority.^  [And,  generally,  if  the  adoption  of 
any  particular  form  or  mode  is  necessary  to  confer  the  authority 
in  the  first  instance,  there  can  be  no  valid  ratification  except  in 
the  same  manner.^] 

f  243.  Hence  it  follows,  that,  if  an  agent  has,  by  a  deviation 
from  his  orders,  or  by  any  other  misconduct,  or  omission  of  duty, 
become  responsible  to  his  principal  for  damages,  he  will  be  dis- 
charged therefrom  by  the  ratification  of  his  acts,  or  omissions,  by 
the  principal,  if  made  with  a  full  knowledge  of  all  the  facts  and 
circumstances.' '  This  latter  is  a  most  important  qualification  of 
the  doctrine,  and  indispensable  to  its  legal,  as  well  as  its  equita- 
ble operation.^  For,  if  the  ratification  by  the  principal  be  with- 
out  such  knowledge,  it  will  not  be  obligatory  upon  him,  whether 
,  his  want  of  knowledge  arise  from  the  designed,  or  the  undesigned, 
concealment  or  misrepresentation  of  the  agent,  or  from  his  mere 
innocent  inadvertence.^ 


B*  525 ;  Hooter  v.  Parker,  7  Mees.  &  Webb.  822,  848 ;  Story  on  Parto.  §  117- 
182 ;  Contrk,  Cndy  v.  Shepherd,  11  Pick.  R.  400 ;  Ante,  §  49  ;  Post,  §  252 ;  Skio- 
ner  v,  Dajrtoo,  19  Joho.  R.  518 ;  Gram  v.  Seton,  1  Hall,  262 ;  Story  oo  Partn. 
fl  121,  122. 

1  Ante,  §  49 ;  Blood  v.  Goodrich,  9  Weod.  R.  68 ;  S.  C.  12  Wend.  R.  525; 
Hanford  o.  McNair,  9  Wend.  R.  54  ;  Wells  v.  Evans,  20  Wend.  R.  251 ;  Hunter 
V.  Parker,  7  Mees.  &  Welsh.  822,  848  ;  Story  on  Partn.  §  117-122  ;  Hibblewhite 
«.  McMorioe,  6  Mees.  &  Welsh.  200,  214,  215 ;  Story  on  Partn.  §§  121,  1«2,  note ; 
McNaughton  v.  Partridge,  11  Ohio  R.  228.  But  see  contrit,  Cady  v.  Shepherd, 
11  Pick.  400 ;  Skinner  v.  Dayton,  19  John.  R.  518 ;  Gram  v.  Seton,  1  Hall,  R. 
262 ;  Ante,  §  49  ;  Post,  §  252. 

s  Despatch  Line  of  Packets  t;.  Bellamy  Manuf.  Co.  12  New  Hamp.  282. 

S  1  Livenn.OD  Agency,  44,  50,  828,  829,  891,  892,  894,  (edit.  1818);  Paley 
on  Ageocy,  by  Lloyd,  81, 114,  171,  829 ;  Smith  v.  Cologao,  2  T.  R.  188,  oote; 
Towle  V.  Jacksoo,  1  Joho.  Cas.  110 ;  Codwise  v.  Hacker,  1  Caio.  R.  526 ;  Caimes 
V.  Bleecker,  12  John.  R.  800 ;  Owings  v.  Hull,  9  Peters,  R.  607 ;  Thomdike  v. 
Godfrey,  3  GreeoL  R.  429. 

4  Nixcm  V.  Palmer,  4  Seld.  401. 

^  See  Copeland  v.  Merchants'  Ins.  Ca  6  Pick.  202,  204 ;  Bell  t;.  Cunningham, 
8  Peters,  R.  69,  81;  Horsfall  v.  Fauntleroy,  10  Bam.  &  Cressw.  755  ;  Owings  v. 
Hon,  9  Peters,  R.  607 ;  Thomdike  t;.  Godfrey,  8  Grcenl.  429.  Upon  the  same 
groand,  in  Horsfall  v.  Fauntleroy,  10  Bam.  &  Cressw.  755,  Mr.  Justice  Parke 
held,  that,  where  an  agent  has  stated  tQ  his  principal,  and  the  latter  has  bona  fide 
adopted,  a  contract,  differeot  from  that,  uoder  which  the  purchase  was  actually 
made,  the  leUer  cannot  call  upon  the  principal  for  payment ;  because  the  seller 
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§  244.  A  ratification,  also,  when  fairly  made,  will  have  the 
same  effect  as  an  original  authority  has,  to  bind  the  principal, 
not  only  in  regard  to  the  agent  himself,  but  in  regard  to  third 
persons.^  Therefore,  a  tortious  act,  done  by  an  agent,  which 
would,  if  authorized,  give  an  action  for  damages  to  a  third  per- 
son against  the  principal,  will,  if  subsequently  ratified  by  the 
principal,  give  the  same  right  to  damages  against  him  ;  as  much 
so,  as  if  the  action  were  founded  on  a  ratified  contract  of  the 
agent.^  In  short,  the  act  is  treated  throughout,  as  if  it  were 
originally  authorized  by  the  principal ;  for  the  ratification  relates 
back  to  the  time  jof  the  inception  of  the  transaction,  and  has  a 
complete  retroactive  efficacy ;  or,  as  the  maxim  above  cited  ex- 
presses it,  Omnis  ratihabitio  retrotrahitur.  Hence  it  is,  that,  if 
the  agent  has  made  a  contract  without  authority  from  his  prin- 
cipal, or  beyond  his  authority,  and  it  is  afterwards  ratified,  the  • 
principal  may  generally  sue,  and  be  sued  thereon,  in  the  same 
manner,  and  with  the  same  effect,  as  if  he  had  originally  given 
the  authority.  Therefore,  if  a  person,  without  authority,  has 
made  a  purchase  of  goods  for  his  principal,  and  bas  signed  a 
bought  note  therefor,  if  the  principal,  after  full  knowledge  of  the 
transaction,  ratifies  it,  that  will  make  the  signing  a  good  signing 
within  the  statute  of  frauds,  so  as  to  bind  both  the  parties  to  the 
contract.^     In  like  manner,  the  agent  will  be  entitled  to  the  same 


sues  on  the  contract,  under  which  the  goods  were  really  sold ;  and  he  is,  there- 
fore, bound  to  show,  that  the  principal  authorized,  or  ratified  the  contract,  and 
not  a  difierent  one,  substituted  by  the  agent. 

1  Smith  on  Merc.  Law,  60,  (2d  edit) ;  Id.  ch.  5,  §  4,  p.  108,  (2d.  edit  1848) ; 
Paley  on  Agency,  by  Lloyd,  171,  172,  211;  Frothingham  v,  Hidey,  8  Mass.  R. 
68,  70;  Lent  v.  Padelford,  10  Mass.  B.  280;  McClean  t»  Dunn,  4  Bing.  R.  722; 
Soames  v.  Spencer,  1  Dowl.  &  Ry.  82 ;  Spittle  v.  Lavender,  2  Brod.  &  Bing.  452; 
Rogers  v.  Kneeland,  10  Wend.  R.  218.  How  far,  and  when,  a  ratification  by  the 
principal  of  the  unauthorized  acts  of  his  agent  will  operate  to  give  him  rights 
against  third  persons,  we  shall  hereafter  have  occasion  to  consider.  See,  on 
the  point,  Faley  on  Agency,  by  Lloyd,  848-847 ;  Id.  191,  note  (c) ;  Post,  §  245; 
Stainer  v,  Tysen,  8  Hill,  R.  279  ;  Man*  v,  Plumer,  8  Greenl.  R.  78 ;  Buchannan 
V.  Upshaw,  1  Howard,  Sup.  Ct  R.  56 ;  S.  C.  17  Peters,  R.  70. 

«  Rogers  v.  Kneeland,  10  Wend.  R.  218. 

8  Maclean  v.  Dunn,  4  Bing.  R.  722  ;  Kinnitz  v,  Surry,  cited  Paley  dh  Agency, 
by  Lloyd,  171,  note;  Soames  v.  Spencer,  1  Dowl.  &  Ry.  82.  Lord  Chief  Justice 
Best,  in  delivering  the  opinion  of  the  Court,  in  Maclean  v,  Dunn,  4  Bing.  R.  722, 
said :  **  It  has  been  argued,  that  the  subsequent  adoption  of  the  contract  by  Dunn 
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rights  and  remedies,  and  to  the  same  compensations,  and  will  be 
subject  to  the  same  duties  and  responsibilities,  as  if  he  had  been 
acting  within  the  scope  of  an  acknowledged  original  authority.^ 
§  245.  But,  although  the  ratification  of  an  unauthorized  act  of 
an  agent,  acting  without  any  authority,  or  beyond  his  authority, 
will  thus,  in  general,  bind  the  principal,  not  only  as  to  his  agent, 
but  as  to  third  persons,  and  give  the  ordinary  rights  and  reme- 
dies, both  for  and  against  him  ;  yet  this  doctrine  is  to  be  received 
with  some  qualifications,  or,  rather,  it  is  not  universally  applica- 
ble.^ Where  an  act  is  beneficial  to  the  principal,  and  does  not 
create  an  immediate  right  to  have  some  other  act  or  duty  per- 
formed by  a  third  person,  but  amounts  simply  to  the  assertion  of 
a  right  on  the  part  of  the  principal,  there  the  rule  seems  generally 
applicable.     Thus,  for  example,  if  a  continual  claim,  or  an  entry 


will  not  take  this  case  out  of  tbe  operation  of  the  statute  of  frauds ;  and  it  Las 
been  insisted,  that  the  agent  should  have  his  authority  at  the  time  the  contract  is 
entered  into.  If  such  had  been  the  intention  of  the  legblature,  it  would  have 
been  expressed  more  clearly.  But  the  statute  only  requires  some  note  or  memo- 
randum in  writing,  to  bo  signed  by  the  party  to  be  charged,  or  his  agent,  there- 
unto lawfully  authorized ;  leaving  us  to  the  rules  of  common  law,  as  to  the  mode 
in  which  the  agent  is  to  receive  his  authority.  Now,  in  all  other  cases,  a  subse- 
quent sanction  is  considered  the  same  thing  in  effect  as  assent  at  the  time.  Omnis 
ratihabitio  retrotrahitur,  et  mandato  fcquiparatur.  And,  in  my  opinion,  the  sub- 
sequent sancUon  of  a  contract,  signed  by  an  agent,  takes  it  out  of  the  operation 
of  the  statute  more  satisfactorily  than  an  authority  given  beforehand.  Where 
the  authority  is  given  beforehand,  the  party  must  trust  to  his  agent;  if  it  be  given 
lubsequently  to  the  contract,  the  party  knows  that  all  has  been  done  according 
to  his  wishes.  But  in  Kinnitz  v.  Surry,  where  the  broker,  who  signed  the  bro- 
ker's note  upon  a  sale  of  com,  was  the  seller's  agent.  Lord  Ellcnborough  held, 
that,  if  the  buyer  acted  upon  the  note,  that  was  such  an  adoption  of  his  agency 
as  made  his  note  sufficient  within  the  statute  of  frauds.  And  in  Soames  r.  Spen- 
cer, where,  A  and  B,  being'jointly  interested  in  a  quantity  of  oil,  A  entered  into 
a  contract  for  the  sale  of  it,  without  the  authority  or  knowledge  of  B,  who,  upon 
receiving  information  of  the  circumstance,  refused  to  be  bound,  but  afterwards 
assented  by  parol,  and  samples  were  delivered  to  the  vendees ;  it  was  held,  in  an 
action  against  the  vendees,  that  B*s  subsequent  ratification  of  the  contract  ren- 
dered it  binding;  and  that  it  was  to  be  considered  as  a  contract  in  writing  within 
the  statute  of  frauds.  That  is  an  express  decision  on  the  point,  that  under  the 
statute  of, frauds  the  ratification  of  the  principal  relates  back  to  the  time  when 
the  agent  made  the  contract." 

1  See  Paley  on  Agency,  by  Lloyd,  81 ;  Cornwall  t;.  Wilson,  1  Ves,  609  ;  Hop- 
kins V.  Mollineux,  4  Wend.  R.  465. 

S  Post,  §  246. 

AGBNOT.  S4 


278  AGBNOT.  [CH.  IZ. 

to  avoid  a  fine,  or  an  entry  for  condition  broken,  is  made  by  a 
person  having  no  present  authority,  the  principal  may  bring  an 
action  upon  any  of  these  acts,  and  his  ratification  or  adoption  of 
them  will  supply  the  want  of  an  original  authority.^ 

§  246.  On  the  other  hand,  if  the  act  done  by  such  person 
would,  if  authorized,  create  a  right  to  have  some  act  or  duty 
performed  by  a  third  person,  so  as  to  subject  him  to  damages  or 
losses,  for  the  non-performance  of  that  act  or  duty,  or  would 
defeat  a  right  or  an  estate  already  vested  in  the  latter,  there  the 
subsequent  ratification  or  adoption  of  the  unauthorized, act  by 
the  principal  will  not  give  validity  to  it,  so  as  to  bind  such  third 
person  to  the  consequences.  Thus,  if  a  lease  contains  a  condi- 
tion, that  it  may  be  determined  by  either  party  upon  six  months' 
notice ;  such  notice,  given  by  an  unauthorized  person  for  the 
landlord,  although  subsequently  ratified  and  adopted  by  the  lat- 
ter, will  not  be  a  valid  notice  to  determine  the  lease.*  The 
ground  of-  this  decision  is,  that  it  is  a  notice  to  defeat  an  estate, 
and  the  tenant  is  entitled  to  such  notice  as  he  can  act  upon  with 
certainty  at  the  time  when  he  receives  it,  so  that  he.may  deliv^ 
up  the  possession  at  the  end  of  the  six  months,  without  being 
liable  to  further  claims  in  respect  to  the  remainder  of  the  term.' 
The  case  is.  distinguishable  from  that  of  an  entry  without  au- 
thority, for  a  condition  broken ;  because,  in  the  latter  case,  the 
third  person's  act  is  not  to  depend  upon  the  validity  of  the 
entry  at  the  time  when  it  is  made.  The  rule,  Omms  raWu^ 
bitio  retrotrahitufj  et  mandato  priori  cequiparatiwr^  seems  appli- 
cable only  to  cases,  where  the  conduct  of  the  parties,  on  whom 
it  is  to  operate,  not  being  referable' to  any  agreement,  cannot,  in 
the  meantime,  depend  on  the  fact,  whether  there  be  a  ratification 
or  not* 


1  Faley  on  Agency,  by  Lloyd,  845 ;  Co.  Litt  258  a ;  Fitchett  v.*  Adams,  2 
Strange,  R.  1128;  Goodtitle  v.  Woodward,  S  Barn.  &  Aid.  689.  See  note  to 
§246. 

9  Buron  v.  Denman,  2  Ezch.  K.  167. 

3  Right  d.  Fisber  v.  Cuthell,  5  East,  491 ;  Doe  d.  Mann  t;.  Walters,  10  Bam.  & 
Cressw.  626  ;  Paley  on  Agency,  by  Lloyd,  190,  note,  (c)  ;  Id.  848-847.  The 
same  point  was  expressly  held  in  Doe  d.  Lyster  v.  Goldwin,  2  Adolph.  &  Ell 
New  R.  148. 

4  Right  d.  Fisher  v.  Cuthell,  5  East,  498-500 ;  Doe  d.  Mann  v.  Walters,  10 
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§  247.  Upon  similar  grounds,  a  demand  upon  a  debtor,  and 
refusal  by  him  to  pay  a  debt  made  by  an  unauthorized  agent, 
will  not  take  away  the  right  of  the  debtor  to  plead  a  prior  tender 
of  the  debt  to  the  principal ;  for,  as  the  agent  had  no  authority 
to  make  the  demand,  payment  to  him  would  not  have  discharged 
the  debtor  from  the  debt  The  subsequent  adoption  of  the  act 
by  the  principal  would  not  vary  the  right  of  the  debtor  in  such  a 
case,  since  he  could  not  safely  pay  to  one,  who  was  without  au- 
thority at  the  time  to  receive  the  money,  and  to  give  a  discharge.^ 
So,  a  demand  of  goods,  made  by  an  unauthorized  person,  will 
not,  although  subsequently  adopted  by  the  principal,  be  evidence 
to  support  an  action  of  trover  for  a  conversion  against  the  party 
in  whose  possession  the  goods  were,  and  of  whom  they  were 
demanded.^  So,  a  demand  made  by  a  person  not  authorized,  of 
payment  of  a  promissory  note  or  of  a  bill  of  exchange,  will  not, 
eren  though  afterwards  ratified  by  the  holder,  constitute  a  good 
demand  upon  the  party,  so  as  to  make  him  liable  foi"  damages 


Barn.  &  Cressw.  626.  S.  P.  Doe  d.  Lyster  v.  Goldwin,  2  Adolph.  &  Ell.  New  R. 
143.  The  cases  on  this  subject  are  not  entirely  in  harmony  with  each  other. 
Hius,  in  Roe  v.  Pierce,  2  Camp.  R.  96,  a  verbal  notice  to  quit,  by  a  steward  of 
a  corporation,  was  held  ratified  and  binding  by  the  corporation's  bringing  a  suit, 
founded  upon  that  notice.  And  in  Groodtitle  v.  Woodward,  3  Bam.  &  Aid.  689, 
a  notice  to  quit,  given  by  an  agent  for  several  trustees  jointly  interested,  but 
acting  by  a  written  authority,  signed  by  some  only  of  the  trustees,  was  held  good 
by  the  adoption  of  all  the  trustees,  by  bringing  a  suit  thereon.  '  And  the  Court 
held,  that  the  maxim,  Omnis  ratUiahitio  retrotrahitur,  applied  to  the  case.  This 
last  case  may,  however,  be  now  supported  on  another  distinct  ground,  that  the 
notice  by  some  of  the  trustees  was  good  originally  for  all.    Doe  v,  Summersett, 

1  Bam.  &  Adolph.  R.  135.  But  the  ground  of  the  decision,  as  stated  in  3  Bam. 
&  Aid.  689,  is  certainly  inconsistent  with  the  cases  of  Right  v.  Cuthell,  5  East, 
491,  and  Doe  v,  Walters,  10  Bam.  &  Cressw.  626,  and  Doe  d.  Lyster  t;.  Goldwin, 

2  Adolph.  &  Ell.  New  R.  143.  See  Mr.  Lloyd's  note  to  Paley  on  Agency,  by 
Lloyd,  190,  note  (c).  It  must  be  admitted,  that  the  distinction  between  the  effect 
of  a  ratification  enforcing  the  right  of  the  principal,  as,  for  example,  an  entry  to 
avoid  a  fine,  or  for  condition  broken,  and  the  efiect  of  a  ratification  in  a  case 
where  the  other  party  is  to  do  some  act,  or  to  sufier  some  loss  thereby,  is  one  of 
considerable  nicety,  and  stands  upon  reasoning  not  very  satisfactory  or  very  clear. 
See  ante,  §  242,  note. 

1  Coore  V.  Callaway,  1  Esp.  R.  115;  Coles  t;.  Bell,  1  Camp.  R.  478,  note ; 
Paley  on  Agency,  by  Lloyd,  345,  346. 

«  Solomons  v.  Dawes,  1  Esp.  Rep.  83 ;  Paley  on  Agency,  by  Lloyd,  843,  345, 
S46. 
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for  his  default  in  payment^  So,  notice  of  the  dishonor  of  a 
promissory  note,  or  of  a  bill  of  exchange,  by  a  mere  stranger, 
not  a  party  to  the  same  bill,  or  authorized  thereto,  will  not  be  a 
good  notice  to  bind  an  indorser  or  drawer.*  So,  also,  where  A 
does  an  act  as  agent  for  B,  without  any  communication  with  C, 
C  cannot,  by  afterwards  adopting  that  act,  make  A  bis  agent, 
and  thereby  incur  any  liability,  or  take  any  benefit  under  the  act 
of  A.^  Let  us  now  return  to  the  effect  of  a  ratification  by  the 
principal  in  ordinary  cases. 

§  248.  As,  from  what  has  been  already  said,  the  principal  thus 
acquires  a  right  to  elect,  whether  he  will  adopt  the  unauthorized 
act,  or  not,  it  must  be  admitted,  that  the  parties  do  not  generally 
stand  upon  equal  terms  ;  since  the  principal  may  always  elect  to 
ratify  the  act,  if  it  is  for  his  benefit,  and  to  disavow  it,  if  it  is  to 
.his  injury.  But  this  consequence  has  never  been  allowed  to 
overcome  the  force  of  the  general  doctrine.  Thus,  for  example, 
where  an  unauthorized  agent  procured  an  insurance  to  be  made 
upon  a  certain  ship  for  the  benefit  of  the  owner  thereof ;  and  the 
ship  was  lost  during  the  voyage ;  and  long  after  the  loss  the 
owner  ratified  the  insurance,  and  a  suit  was  brought  against  the 
underwriters  ;  it  was  held  to  be  no  objection  to  the  recovery,  that 
the  ratification  was  not  until  long  after  the  loss,  and  that  the 
owner  would  not  have  been  bound  to  pay  the  premium,  if  the 
ship  had  safely  arrived.  For  the  agent  had  still  a  right  to  effect 
the  insurance,  and  to  take  the  chance  of  its  being  adopted ;  and 
he  could  not  have  recovered  back  the  premium,  paid  by  him  to 
th6  underwriters,  upon  the  ground,  that  he  had  no  authority,  and 
that,  therefore,  there  was  no  interest  insured ;  because  the  under- 
writers would  have  borne  the  risk,  until  there  had  been  a  disa- 
vowal by  the  principal.* 


1  Freeman  v.  Boynton,  7  Mass.  R.  483  ;  Bank  of  Utica  v.  Smith,  18  Johns.  2S0; 
Chitty  on  Bills,  ch.  9,  p.  898,  (8th  edit.  1883.) 

3  Tindal  v.  Brown,  1  T.  R.  167 ;  Stanton  v.  Blossom,  14  Mass.  R.  116  ;  Stewart 
V,  Kennet,  2  Camp.  R.  177  ;  Ex  parte  Barclay,  7  Ves.  597 ;  Chitty  on  Bills,  ch.  8," 
p.  868,  (8th  edit.  1888)  ;  Story  on  Bills  of  Exchange,  §§  803,  304. 

3  Wilson  V.  Tumroan,  6  Mann.  &  Grang.  236. 

4  Hagedom  v.  Oliverson,  2  M.  &  Selw.  485  ;  Routh  v.  Thompson,  IS  East,  R. 
279;  1  Liverm.  on  Agency,  49,  395,  396,  (edit.  I8l8.)  See  also  Emerigoo, 
Tome  1,  ch.  5,  §  6,  p.  ]42>146;  8  Kent,  Comm.  Lect.  48,  pp.  260,  261,  (4th 
edit.) ;  1  Phillips  on  Insur.  ch.  22,  p.  519  ;  2  Phillips  on  Insur.  ch.  22,  p.  857-359; 
Barlow  v.  Leckio,  4  J.  B.  Moore,  R.  8. 
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§  249.  And  not  only  will  the  principal  be  bound  by  a  ratifica- 
tion of  the  unauthorized  act  of  his  agent ;  but  if  the  latter  has 
improperly  substituted  another  agent  under  him^  the  ratifica- 
tion by  the  principal  of  the  acts  of  the  sub-agent  will,  to  all 
intents  and  purposes,  bind  him,  in  the  same  manner,  as  if  he 
had  originally  given  to  the  agent  a  power  of  substitution.^  The 
Roman  law  recognized  the  same  doctrine.  Sed  et  in  ipsum  pro* 
ewratoremj  si  omnium  rerum  procurator  est^  dari  debebil  insti" 
toria.  Sed  et  si  quis,  meam  rem  gerens^  prteposuerit^  et  ratum 
habueroj  idem  erit  dicendum?   {Id  estj  dari  debebit  institoria  actio.) 

§  250.  Another  consideration,  very  important  in  cases  of  this 
sort,  is,  that  the  principal  cannot,  of  his  own  mere  authority,  rat- 
ify a  transaction  in  ^art,  and  repudiate  it  as  to  the  rest  He 
must  either  adopt  the  whole,  or  none.^  And  hence  the  general 
rule  is  deduced,  that,  where  a  ratification  is  established,  as  to  a 
part,  it  operates  as  a  confirmation  of  the  whole  of  that  particular 
transaction  of  the  agent.^  It  may  be  added,  that  a  ratification, 
once  deliberately  made,  upon  full  knowledge  of  all  the  material 
circumstances,  becomes,  eo  instantij  obligatory,  and  cannot  after- 
wards be  revoked  or  recalled.^ 

§  251.  Where  a  contract,  which  has  been  originally  made  by 
an  agent  without  authority,  is  afterwards  ratified  by  the  princi- 
pal, that  ratification  will,  in  general,  relieve  the  agent  from  all 


1  Paley  on  Agency,  by  Lloyd,  171,  and  note;  Id.  176,  176 ;  Blore  v.  Sutton, 
8  Meriv.  246 ;  Soames  u.  Spencer,  1  Dowl.  &  Ry.  82 ;  Henderson  i;.  Barnwall, 
1  Y.  &  Jenr.  887  ;  Kinnitz  v.  Surrey,  cited  Paley  on  Agency,  by  Lloyd,  171, 
Bote ;  Smith  v.  Cologan,  2  T.  R.  188,  n. ;  8  Chitty  on  Comm.  and  Mannf.  206  ; 
Golef  V.  Trecothick,  9  Yes.  286,  251,  252. 

«  Dig.  Lib.  14,  tit  3, 1.  6,  7 ;  Pothier  Pand.  Lib.  14,  tit  8,  n.  18. 

8  Smith  on  Merc  Law,  60,  (8d  edit) ;  Id.  eh.  5,  §  4,  p.  108,  (3d  edit  1848) ; 
T^lson  V.  Palter,  2  Str.  859  ;  Billon  v.  Hyde,  1  Atk.  128 ;  Smith  v.  Hodson,  4  T. 
B.  211 ;  Hovil  v.  Pack,  7  East,  R.  164 ;  Paley  on  Agency,  by  Lloyd,  81 ;  Id.  118, 
114, 171, 1^2,  825;  Findley  v.  Breedlove,  16  Martin,  R.  105  ;  8  Chitty  on  Comm. 
aad  Mannf.  197, 198;  Cornwall  v.  Wilson,  1  Yes.  509;  Newall  v,  Hurlbert,  2 
Y«niiODt  R.  851 ;  Benedict  t;.  Smith,  10  Paige,  R.  126 ;  Farmer's  Loan  &  Trust 
Co.  V.  Walworth,  1  Comstock,  434;  Menkens  t;.  Watson,  27  Missouri,  168. 

4  Ibid. ;  Fergoson  v.  Carrington,  9  Bam.  &  Cressw.  59  ;  Coming  v.  Southland, 
S  HiU,  R.  553 ;  Menkens  v,  Watson,  27  Missouri,  168. 

5  8  Chitty  on  Comm.  and  Manuf.  197, 198 ;  Smith  v.  Cologan,  2  T.  R.  188,  note; 
Paley  on  Agency,  by  Lloyd,  171, 172;  Clarke's  Executors  v.  Yan  Reimsdyk,  9 
Cranch,  B.  158 ;  Ante,  §  242.  * 
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responsibility  on  the  contract,  if  it  purports  to  be  executed  by 
him  merely  as  an  agent,  although  without  such  ratification  he 
would  be  liable  to  the  other  contracting  party  for  his  misrepre- 
sentation or  mistake  of  authority.  Thus,  if  a  person  should  in 
his  own  name,  but  in  the  character  of  agent  of  the  owner,  sign  a 
written  agreement  for  the  sale  of  an  estate,  without  any  author- 
ity from  the  owner,  and  the  latter  should  afterwards  sign  the 
same  agreement,  and  declare  thereon,  that  he  sanctioned  and 
approved  of  the  agent's  having  signed  it  in  his  behalf,  the  agent 
will  no  longer  be  personally  liable  on  the  contract ;  but  his  prin- 
cipal only  will  be  liable,  even  although  the  agent  without  such 
ratification,  might  have  been  liable  thereon.^ 

§  251  a.  One  other  consideration  is  important  to  be  borne  in 
mind.  It  is,  that  a  ratification  can  only  be  effectual  between  the 
parties,  when  the  act  is  done  by  the  agent  avowedly  for,  or  on 
account  of  the  principal,  and  not  when  it  is  done  for,  or  on  ac- 
count of  the  agent  himself,  or  of  some  third  person.  This  would 
seem  to  be  an  obvious  deduction  from  the  very  nature  of  a  rat- 
ification, which  presupposes  the  act  to  be  done  for  another,  but 
without  competent  authority  from  him  ;  and  therefore  gives  the 
same  efiect  to  the  act  as  if  it  had  been  done  by  the  authority  of 
the  party  for  whom  it  purported  to  have  been  done  and  as  his 
own  act.  Hence  it  has  been  laid  down  as  a  maxim  of  the  canon 
law,  Ratum  quis  habere  non  potest^  quod  ipsius  nomine  non  est 
gestum?     The  same  rule  was  early  recognized  in  the  common 

1  Spittle  V.  Lavender,  2  Brod.  &  Bing.  452 ;  Post,  §  278,  note.  See  Collins  v. 
Butts,  10  Wend.  899  ;  Lucas  v,  Barrett,  1  Greene,  (Iowa,)  Rep.  511.  Whether 
a  person  who  has  signed  an  instrument,  as  agent,  but  without  authority,  will  be 
responsible,  either  on  the  instrument  itself,  or  by  a  special  action  on  the  case,  to 
the  other  party,  if  his  principal  afterwards  ratifies  his  act,  has  been  a  matter  of 
some  diversity  of  judicial  opinion.  In  Ballon  v.  Talbot,  16  Mass.  R.  461,  the 
Supreme  Court  of  Massachusetts  held  incidentally,  that  he  will  not  be  liable  after 
such  a  ratification.  In  Rossiter  v.  Rossiter,  8  Wend.  R.  494,  the  Supreme  Court 
of  New  York  intimated  a  different  opinion.  See  also  Palmer  v,  Stephens,  1  De- 
nio,  R.  472.  Upon  principle,  it  would  seem,  that  the  ratification  will  make  the 
instrument  binding  on  the  principal,  in  the  same  manner,  and  to  the  same  extent, 
as  if  he  had  originally  authorized  it ;  and,  of  course,  the  agent  will  not,  under 
such  circumstances,  render  himself  personally  liable,  unless,  by  the  form  of  the 
instrument,  he  has  included  a  personal  liability.    Post,  §  264,  note. 

3  See  the  learned  note  of  the  Reporter  to  the  case  of  Wilson  v.  Tumman,  6 
Mann.  &  Grang.  289,  note  (a).  • 
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law,  and  has  been  recently  explained  in  the  most  satisfactory 
manner.^ 

§  252.  Having  stated  the  general  nature  and  effect  of  a  ratifi- 
cation, it  remains  to  consider,  what  acts  of  the  principal  will 
amount  to  a  ratification.  Whenever  there  is  an  express  assent 
to,  or  an  express  confirmation  of,  the  transaction,  there  can  be 
but  littie  difficulty  in  applying  the  doctrine.  K  the  act  of  the 
agent  purports  to  be  under  seal,  and  in  the  name  of  the  princi- 
pal, so  as  to  be  his  deed,  the  ratification  also  must,  as  we  have 
seen,  be  by  an  instrument  under  seal.^  But,  in  other  cases,  how- 
ever informal  the  instrument  may  be  in  its  structure  and  lan- 
guage, if  it  can  be  gathered  from  the  contents,  that  an  express 
ratification  iA  intended,  that  will  suffice. 

§  253.  But  by  far  the  largest  class  of  cases  of  ratifications  of 
unsealed  contracts  arises  by  implication  from  the  acts  and  pro- 
ceedings of  the  principal  in  pais;  for  it  is  by  no  means  necessary, 
tiiat  there  should  be  any  positive  or  direct  confirmation.^     And, 


1  Wilson  V.  Tumman,  6  Mann.  &  Grang.  286.  On  this  occasion  Lord  Chief 
Justice  Tindall  said :  **  That  an  act  done,  for  another,  by  a  person,  not  assuming 
to  act  for  himself,  but  for  such  other  person,  though  without  an/  precedent  au- 
thority whatever,  becomes  the  act  of  the  principal,  if  subsequently  ratified  by 
bim,  is  the  known  and  well-established  rule  of  law.  In  that  case  the  principal  is 
bound  by  the  act,  whether  it  be  for  his  detriment  or  his  advantage,  and  whether 
it  be  founded  on  a  tort  or  a  contract,  to  the  same  extent  as  by,  and  with  all  the 
consequences  which  follow  from,  the  same  act  done  by  his  previous  authority. 
Such  was  the  precise  distinction  taken  in  the  Year-Book,  7  Hen.  4,  fo.  85,  —  that 
if  the  bailiff  took  the  heriot,  claiming  property  in  it  himself,  the  subsequent 
agreement  of  the  lord  would  not  amount  to  a  ratification  of  his  authority,  as 
bailiff  at  the  Ume ;  but  if  he  took  it,  at  the  time,  as  bailiff  of  the  lord,  the  subse- 
quent ratification  by  the  lord  made  him  bailiff  at  the  time.  The  same  distinc- 
tion is  also  laid  down  by  Anderson,  C.  J^  in  Godbolt's  Reports,  109.  *  If  one  have 
cause  to  distrain  my  goods,  and  a  stranger,  of  his  own  wrong,  without  any  war- 
rant or  authority  given  him  by  the  other,  takes  my  goods,  not  as  bailiff  or  ser- 
Tant  to  the  other,  and  I  bring  aq  action  of  trespass  against  him,  can  he  excuse 
bimself  by  saying  that  he  did  it  as  his  bailiff  or  servant  ?  can  he  also  father  his 
misdemeanor  upon  another  ?  He  cannot ;  for  once  he  was  a  trespasser,  and  his 
intent  was  manifest.' " 

9  Ante,  §§  49,  242  ;  Blood  r.  Goodrich,  9  Wend.  68 ;  S.  C.  12  Wend.  R.  565  ; 
Han  ford  v.  M'Nair,  9  Wend.  R.  57.  But  see  contrit,  McNaughten  v.  Partridge, 
11  Ohio  R.  228  ;  Cady  v.  Shepherd,  11  Pick.  400  ;  Ante,  §§  49,  51,  125,  242  ; 
Story  on  Partnership,  §  122,  note. 

3  8  Chitty  on  Conun.  and  Manuf.  197,  198 ;  1  Li  verm,  on  Agency,  45,  (edit. 
1818.) 
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for  this  purpose^  the  acts  and  conduct  of  the  principal  are  con- 
strued  liberally  in  favor  of  the  agent.^  Where  the  evidence  ia 
doubtful,  and  may  admit  of  different  interpretations,  there  it 
seems  proper  to  submit  the  question  for  the  decision  of  the  jury. 
But,  where  they  can  justly  lead  to  no  safe  or  satisfactory  con- 
clusion, a  ratification  ought  not  to  be  presumed.^  Slight  circuoL- 
stances  and  small  matters  will  sometimes  suffice  to  raise  the 
presumption  of  a  ratification.^  [Thus,  where  a  principal,  on  being 
informed  of  a  purchase  by  his  agent,  in  the  name  of  the  princi- 
pal, did  not  deny  the  agent's  authority  to  make  the  purchase, 
but  merely  complained  of  the  manner  in  which  it  had  been  ex^ 
ercised,  he  was  held  to  have  admitted  the  right  of  the  agent  to 
bind  him.^]  But,  whenever  the  acts  and  conduct  of'the  principal 
axe  inconsistent  with  any  other  supposition,  the  presumption  of 
a  ratification  becomes,  of  course,  /ar  more  violent  and  conclu- 
sive. Thus,  for  example,  if  an  a^ent  who  is  employed  to  pur- 
chase  goods  at  a  limited  price  should  exceed  that  limit,  and  the 
principal,  after  full  knowledge  of  the  facts,  should  receive  them 
on  his  own  account,  without  objection,  it  would  be  presumed, 
that  he  intended  to  ratify  the  transaction.^  And,  a  fortiori^  \i 
the  principal  should  not  only  receive,  but  should  sell  them  on  his 
own  account^  The  same  conclusion  would  arise,  under  similar 
circumstances,  if  the  agent  had  no  authority  whatsoever  to  make 
any  purchase.     So,  if  an  agent  should  sell  goods  contrary  to  his 


1  Terril  t;.  Flower,  6  Martin,  R.  584 ;  1  Liyerm.  on  Agency,  894 ;  (edit  1818) ; 
Codwise  r.  Hacker,  1  Caines,  R.  526 ;  Loraine  v.  Cartwright,  S  Wash.  Cir.  R. 
151 ;  Brrne  v.  Doughty,  18  Geoi^a,  46. 

3  See  Fenn.  &c.  Steam  Navigation  Co.  v.  Dandridge,  8  Gill  &  Johns.  R.  248 ; 
Horton  v,  Townes,  6  Leigh,  Virg.  R.  47 ;  Crooker  v,  Appleton,  25  Maine  R.  181; 
Barnard  v,  Wheeler,  24  Maine  R.  412 ;  Bryant  v,  Moore,  26  Maine  R.  84. 

3  8  Chitty  on  Comm.  and  Manuf.  197,  198;  Paley  on  Agency,  by  Lloyd,  171, 
172  ;  Ward  v.  Evans,  Salk.  R.  442 ;  S.  C.  2  Ld.  Raym.  928 ;  Thordd  v.  Smkli, 
11  Mod.  R.  87 ;  Conn  t;.  Fenn,  1  Feters,  Cir.  R.  496 ;  Loraine  v.  Cartwright, 
8  Wash.  Cir.  R.  151 ;  Richmond  Manufg  Co.  v.  Starks,  4  Mason,  R  296  ;  Bank 
of  Columbia  v,  Paterson's  Adm'rs,  7  Cranch,  299 ;  Terril  v.  Flower,  6  Mardn^ 
R  584 ;  Rogers  v.  Kneeland,  18  Wend.  114 ;  Codwise  v.  llacker,  1  Caines,  & 
526 

4  Johnson  t;.  Jones,  4  Barbour,  Sup.  Ct  R.  (N.  Y.J  869. 

*  Faley  on  Agency,  by  Lloyd,  118-115;  Odibme  v.  Maxcy,  18  Mass.  R.  178; 
Clark's  Ex'rs  v.  Van  Reimsdyk,  9  Cranch,  R.  158. 
^  See  Willinks  v.  Hollingsworth,  6  Wheat  R.  241,  259. 
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instructions,  and  the  principal  should  afterwards  receive  the  pro- 
ceeds without  objection,  it  would  amount  to  a  ratification  of  the 
sale.^  So,  if  a  person  should  sign  or  indorse  a  note,  as  agent 
for  another,  without  authority,  and  the  principal  should  after- 
wards, upon  a  full  knowlege,  promise  to  pay  it  accordingly,  that 
would  amount  to  a  ratification  of  the  act,^  [without  any  new 
consideration.^] 

§  254.  So,  if  a  party  should  receive  a  note  for  collection,  and 
should  improperly  convert  it  to  his  own  use,  and  afterwards 
the  principal,  upon  notice  of  all  the  facts,  should  take  the 
agent's  own  note  for  the  amount,  he  would  be  bound  thereby ; 
and  he  could  not  afterwards  recover  the  money  from  a  third 
person,  to  whom  the  converted  note  had  been  paid.*  So,  if  a 
person  should,  without  authority,  make  a  contract  to  borrow 
money  for  a  corporation,  and  the  money  should  be  applied  to 
the  benefit  of  the  corporation,  which  should  afterwards  recognize 
it  as  a  debt,  by  paying  interest  thereon,  and  passing  accounts 
relative  thereto,  it  would  amount  to  a  ratification  of  the  borrow- 
ing of  the  money,  on  the  part  of  the  corporation.^ 

§  255.  Long  acquiescence,  also,  without  objection,  and  even 
the  silence  of  the  principal,  will,  in  many  cases,  amount  to  a 
conclusive  presumption  of  the  ratification  of  an  unauthorized 
act ;  especially,  where  such  acquiescence  is  otherwise  not  to  be 
accounted  for ;  or  such  silence  is  either  contrary  to  the  duty  of 
the  principal,  or  it  has  a  tendency  to  mislead  the  agent^  Thus, 
for  example,  if  an  agent,  without  authority,  should  compromise 

1  Forrester  v.  Boardman,  1  Story,  R.  43 ;  Palmerton  v.  Huxford,  4  Denio, 
R.  166. 

•  Fenn  v,  Harrison,  4  T.  R.  177;  Fitzpatrick  v.  School  Commissioners,  7 
Humphreys,  224 ;  Long  v,  Coburn,  1 1  Mass.  R.  98 ;  Dow  v.  Spenny,  29  Mis- 
souri, 887. 
.  3  Commereial  Bank  v.  Warren,  15  N.  Y.  Rep.  (1  Smith,)  677. 

4  1  Liverm.  on  Agency,  47,  48,  (edit.  1818) ;  Cushman  v.  Loker,  2  Mass.  R. 
106. 

6  Episcopal  Chant  Society  v.  Episcopal  Chureh  in  Dedham,  1  Pick.  R.  872. 

0  Coureier  v.  Ritter,  4  Wash.  Cir.  R.  549 ;  Erick  v,  Johnson,  6  Mass.  R.  198  ; 
Amory  v.  Hamilton,  17  Mass.  R  103 ;  Towie  v.  Stevenson,  1  Johns.  Cas.  llOi 
Armstrong  v.  Gilchrist,  2  Johns.  Cas.  424 ;  Pitts  v.  Shubert,  11  Louis.  Rep.  288  ; 
Kingston  v,  Eincaid,  1  Wash.  Cir.  R  458  ;  Forrestier  v.  Boardman,  1  Story,  R 
48 ;  Ante,  §  90 ;  Norris  v.  Cook,  1  Curtis,  464 ;  Owsley  i?.  Woolhopter,  14  Geor- 
gia, 124  ;  Wright  V.  Boynton,  87  N.  H.  R.  9. 
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a  debt  of  his  principal,  who,  af%er  knowledge  of  the  fiBMst,  should 
make  no  objection,  but  acquiesce,  for  a  length  of  time,  in  the 
act,  he  woald  be  held  bound  by  it^  [But  it  has  been  said  that 
if  an  agent  has  a  special  and  limited  authority  to  sell  his  prin- 
cipal's property,  and  sells  it  in  violation  of  that  authority,  it  is 
not  the  duty  of  the  principal  to  seek  the  purchaser  and  notify 
him  of  his  claim ;  and  his  mere  omission  to  do  so  will  not  ordip 
narily  be  a  ratification  of  the  sale.^] 

[§  255  a.  So,  where  an  agent  took  a  demand  for  collection, 
and  received  in  payment  bills  of  a  bank,  the  solvency  of  whic^ 
he  did  not  know,  and  took  the  guaranty  of  the  debtor,  with 
surety,  that  the  bills  were  good,  and,  upon  making  his  conduct 
known  to  his  principal,  the  latter  received  the  money  and  guar^ 
anty,  saying  he  would  see  what  could  be  done  with  the  money, 
and  he  kept  it  two  or  three  months  before  he  ascertained  its 
value,  when  the  bills  proved  to  have  been  worth  but  twenty 
cents  on  the  dollar,  at  the  time  they  were  received  by  the 
agent ;  it  was  held,  in  an  action  of  account  for  the  deficiency, 
that  the  principal  had  acquiesced,  by  bis  conduct,  in  the  doings 
of  the  agent.^] 

§  256.  Where  an  agency  actually  exists,  the  mere  acquies- 
cence of  the  principal  may  well  give  rise  to  the  presumption 
of  an  intentional  ratification  of  the  act^  The  presumption  is 
far  less  strong,  and  the  mere  fact  of  acquiescence  may  be  deemed 
far  less  cogent,  where  no  such  relation  of  agency  exists,  at  the 
time,  between  the  pai^es.  However,  if  there  are  peculiar  rela- 
tions of  a  different  sort  between  the  parties,  such  as  that  of 
father  and  son,  the  presumption  of  a  ratification  will  become 
more  vehement,  and  the  duty  of  disavowal  on  the  part  of  the 
principal  more  urgent,  when  the  facts  are  brought  to  bis 
knowledge. 

§  257.  The  Roman  law,  which  upon  this  subject,  seems  to 
have  proceeded  upon  the  same  principles  as  our  law,  puts  the 

1  1  Liverm.  on  Agency,  46-47,  (edit.  1818)  ;  Armstrong  ».  Crilchrist,  S  JohM. 
Cas.  424 ;  Crane  v.  Bedwell,  25  Missis.  507 ;  Abbe  v.  Rood,  6  McLean,  109. 

2  White  V,  Langdon,  80  Verm.  599. 

3  Pickett  V.  Pierson,  17  Vermont  R.  470. 

4  Ourcier  v,  Ritter,  4  Wash.  Cir.  R.  549  ;  Amory  v.  Hamilton,  17  Mam.  JL 
103  ;  Erick  v.  Johnson,  6  Mass.  R.  198 ;  Fitzsimmons  v.  Joslin,  21  Vermont,  B. 
129 ;  Johnson  v.  Jones,  4  Barbour,  Sap.  Ct  R.  (N.  Y.)  869. 
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case  of  a  son,  who  should  borrow  money  in  the  absence  of  his 
fiather,  as  if  by  the  authority  of  the  father,  and  should  write  to 
him  to  pay  the  money  to  the  lender ;  and  it  declares,  that,  if  the 
father  does  not  approve  of  the  loan,  he  ought  immediately  to 
make  known  his  dissent  to  the  lender,  otherwise  he  will  be 
deemed  tacitly  to  have  ratified  it.^  A  fortiori^  the  father  will  be 
deemed  to  have  ratified  the  act  of  borrowing,  if  he  has  com- 
menced paying  the  debt.  Hoc  amplius  cessabit  Senatus-consul- 
tum^  si  pater  solvere  ctBpit^  quod  filiusfamilias  mutuum  sumpserU^ 
quasi  ratum  habuerit? 

§  258.  In  respect  to  silence,  whether  it  operates  as  a  presump- 
tive proof  of  ratification,  may  essentially  depend  upon  the  par- 
ticular relations  between  the  parties,  and  the  habits  of  business, 
and  the  usages  of  trade.  In  the  ordinary  course  of  business 
between  merchants  and  their  correspondents,  it  is  understood 
to  be  the  duty  of  the  one   party,  receiving  a  letter  from  the 


^  Dig.  Lib.  14,  tit  6, 1. 16  ;  Pothicr,  Pand.  Lib.  14,  tit.  6,  n.  6 ;  1  Li  verm,  on 
Agency,  48,  49,  (edit  1818.)  The  passage  is  from  Paulus,  and  is  as  follows  :  Si 
Filinsfamilias,  absente  patre,  quasi  ex  mandato  ejus  pecuniam  acceperit,  cavisset, 
€t  ad  Patrem  literas  emisit,  ut  earn  pecuniam  in  provincift  solyeret ;  debet  Pater, 
si  actum  filii  sui  improbat,  continue  testationem  interponere  contrarisB  Yoluutatis. 
Dig.  Lib.  14,  tit  6,  L  16.  Pothier  adds :  Alioquin  videtur  tacite  ratum  habere. 
P(^ier,  Pand.  Lib.  14,  tit  6,  n.  6,  n.  The  eases  cited  in  the  text,  as  pi)t  in 
the  Roman  law,  arose  under  the  Macedonian  Decree,  (so  called,)  made  to  pre- 
vent young  heirs  from  running  into  extravagance,  by  secretly  borrowing  money 
during  the  lives  of  their  fathers ;  upon  a  similar  policy  to  that  which  governs  in 
oar  law  in  relation  to  post-obit  bonds.  But  still  they  illustrate  the  general  prin- 
ciple. The  near  relationship  between  the  parties  in  such  cases  furnishes  a  pre- 
•omption  of  approbation  unless  there  is  a  dissent  Emerigon,  sur  Assur.  Tom.  2, 
ch.  6,  §  6,  n.  2,  pp.  144, 145.  Gothodfredus,  in  his  commentary  on  the  text  of 
the  Digest,  says :  Literas  qui  recipit  conjunctionis  favore,  presumitur  probare 
ea  omnia,  quss  in  Uteris  comprehensa  sunt,  nisi  continue,  seu  illico,  contradicat 
Gothodfred.  ad  Senatus  Consul  Maced.  Dig.  Lib.  14,  tit  6,  1.  16.  Cujacios 
pats  the  case  expressly  upon  the  ground  of  an  implied  ratification,  from  the 
alence  of  the  father.  Verum,  non  tam  epistola  ipsa  habetur  pro  ratihabitione, 
qoam  tacitus  consensus  patris  accipientis  epistolam  missam  a  filio,  qui  certe  pro 
ratiliabitione  est  Cujac.  ad  L.  59,  penult  ff.  mandati,  (Dig.  Lib.  17,  tit  1, 1.  59, 
I  5,)  Cujacii  Opera,  Tom.  6,  col.  530,  E ;  Cujac.  ad.  L.  6  ff.  ad.  Sen.  Consult 
Ifaced.  (Dig.  Lib.  14,  tit  6, 1.  16,)  Cujac.  Opera,  Tom.  6,  col.  526,  E ;  1  Emeri- 
gOB,  Assar.  ch.  6,  §  6,  p.  145 ;  1  Li  verm,  on  Agency,  p.  48,  and  notes,  (edit. 
1818.) 

<  Pothier,  Pand.  Lib.  14,  tit  6,  n.  6 ;  Dig.  Lib.  14,  tit  6, 1.  7,  §  15.     ' 
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other,  to  answer  the  same  within  a  reasonable  time  ;  and  if  he 
does  not,  it  is  presumed  that  he  admits  the  propriety  of  the 
acts  of  his  correspondent,  and  confirms  and  adopts  them.  This 
presumption  seems  now,  in  favor  of  commerce,  to  be  universally 
acted  upon.  And,  therefore,  if  the  principal  having  received 
information,  by  a  letter  from  his. agent,  of  his  acts,  touching  the 
business  of  his  principal,  does  not,  within  a  reasonable  time, 
express  his  dissent  to  the  agent,  he  is  deemed  to  approve  his 
acts,  and  his  silence  amounts  to  a  ratification  of  them.^  Nor  is 
this  a  principle  peculiar  to  our  jurisprudence.  It  has  received 
the  sanction  of  the  Roman  law ;  ^  and  has  also  been  fully  recog- 
nized by  modern  commercial  jurists  on  the  continent  of  Europe.^ 
Even  if  no  such  prior  relation  of  principal  and  agent  has  existed 
between  the  parties,  yet,  if  a  party,  who  has  acted  for  another, 
gives  notice  thereof  to  the  principal,  and  the  latter  makes  no 
reply,  or  no  objection,  it  will,  in  many  cases,  afford  a  presump- 
tion, that  he  ratifies  the  act.^ 


1  Liyerm.  on  Agency,  pp.  49,  50,  896,  (edit.  1818);  Paley  on  Agencj,  bj 
Lloyd,  31 ;  Prince  v,  Clarke,  1  Barn.  &  Cressw.  186 ;  Bell  o.  Cunningham, 
8  Peters,  R.  69,  81 ;  Cairnes  v,  Bleecker,  12  Johns.  B.  800;  Courcier  o.  Bitter, 
4  Wash.  Cir.  B.  549 ;  Vianna  v.  Barclay,  8  Cowen,  B.  281 ;  Norris  v.  Cook, 
1  Curtis,  Ct  464;  Bredin  v,  Dubarry,  14  Serg.  &  Bawle,  SOj  Bichmond  Manof. 
Co..v.  Starks,4  Mason,  296. 

2  Ante,  §  257,  and  note. 

3  1  Emerigon,  Assur.  ch.  5,  §  6,  p.  145 ;  Straccha,  De  Assecur.  giL  11,  n.  47; 
Casaregis,  Disc.  80,  n.  63  ;  Disc.  102,  n.  54 ;  Disc.  181,  n.  7 ;  Disc.  225,  n.  64; 
1  Liverm.  on  Agency,  49,  and  note,  (edit  1818)  ;  Id.  896,  and  note. 

4  Mr.  Livermore  seems  to  doubt  this.  His  language  is,  (1  Liverm.  on  Agency, 
p.  50,  edit.  1818):  **When  the  relation  of  principal  and  agent  does  in  fact 
exist,  although  in  the  particular  transaction  the  agent  has  exceeded  his  author- 
ity, an  intention  to  ratify  will  always  be  presumed  from  the  silence  of  the  prin- 
cipal, who  has  received  a  letter,  informing  him  what  has  been  done  on  hii 
account.  But,  where  the  person  doing  the  business,  is  a  mere  volunteer,  who 
has  officiously  interfered  in  the  affairs  of  another  person,  and  has  effected  an 
insurance,  or  made  a  purchase  for  him,  without  any  color  of  authority,  I  do  not 
conceive  that  the  other  person  is  bound  to  answer  a  letter  from  the  intenneddler, 
informing  him  of  the  contracts  so  made  in  his  name,  nor  that  his  silence  can  be 
construed  into  a  ratification.  Certainly  no  case  has  gone  this  length,  and  the 
opinion  of  the  great  Cujas  is,  that  this  is  no  ratification."  The  citation  from 
Cujas,  above  referred  to  in  §  257,  note,  is  probably  that  on  which  the  learned 
author  relied ;  and  if  it  is,  it  does  not  fully  support  his  own  position.  Perhaps, 
in  the  cases  of  the  intermeddling  of  mere  strangers,  it  would  be  difiicolt  to  find 


•] 


CH.   IX.]  DEFENCES   AGAINST  PRINCIPALS.  289 

§  259.  In  many  cases,  also,  a  ratification  will  be  inferred  from 
other  collateral  circumstances.  Thus,  if  the  principal,  whose 
goods  have  been  sold  without  his  authority,  should  sue  the  pur- 
chaser for  the  debt  due  therefor,  that  would  amount  to  a  ratifica- 
tion of  the  sale ;  for  the  suit  would  not,  upon  any  other  ground, 
be  maintainable  in  that  form.^  So,  if  a  factor  should  sell  goods 
for  a  price  below  his  limits,  and  should  send  an  account  of  sales 
to  his  principal,  who  should  make  no  objection,  but  should  draw 
for  the  balance,  admitted  to  be  due  on  the  account,  it  would 
amount  to  a  ratification  of  the  sale.^  So,  if  the  principal  should 
sue  the  agent  for  the  money  received  by  him  upon  such  sale,  that 
would  also  amount  to  a  ratification.^     So,  if  a  factor  should  pur- 


nnj  complete  authority  for  so  broad  a  position,  as  that  the  principal  would,  in 
all  cases,  be  bound  to  answer  the  person,  who  assumed  to  be  his  agent,  and,  if 
he  did  not,  his  silence  should  be  construed  into  a  ratification ;  and  the  doctrme 
of  the  Roman  law,  as  to  a  Negotiorum  Gestor,  is  unfavorable  to  it  But,  on  the 
other  hand,  it  would  be  difficult  to  say,  that  his  silence  ought  in  no  case  to  be 
construed  as  a  ratification.  See  1  Li  verm,  on  Agency,  44,  50-52,  (edit  1818)  ; 
Ante.  §  289.  If  the  act  is  bond  fide  done  for  the  apparent  benefit  of  the  prin- 
cipal, it  would  be  harsh  to  say,  that  its  being  done  by  a  stranger,  does  not  entitle 
him  to  the  benefit  of  the  silence  of  the  principal,  as  a  presumptive  ratification, 
where  he  has  had  full  notice  of  the  act,  and  has  done  nothing  to  repudiate  it. 

1  Paley  on  Agency,  by  Lloyd,  122  and  note;  Id.  172,  173;  Wilson  v,  Poulter, 
2  Str.  859 ;  Smith  v.  Hodson,  4  T.  R.  21 1 ;  Ferguson  v,  Carringion,  9  Barn.  & 
Creasw.  59 ;  Peters  v.  Ballestier,  3  Pick.  495,  505,  506 ;  Copeland  v.  The  Merc. 
loB.  Ca  6  Pick.  198 ;  Ham  v.  Boody,  20  N.  Hamp.  R.  411 ;  Dodge  v.  Lambert, 
2  Bosw.  570. 

*  Richmond  Manuf.  Co.  v.  Starks,  4  Mason,  R.  296. 

»  Paley  on  Agency,  by  Lloyd,  172, 173 ;  Wilson  v.  Poulter,  2  Str.  859 ;  Bollen 
9.  Hyde,  1  Atk.  128 ;  Smith  v.  Hodson,  4  T.  R.  211 ;  Hovil  t;.  Pack,  7  East,  R. 
164, 166 ;  Zino  t;.  Verdelle,  9  Louis.  R.  51.  But  see  Hunter  v,  Prinsep,  10  East, 
R.  87S,  894 ;  Fenemore  v.  U.  States,  8  Dall.  R.  857 ;  Kelley  v,  Munson,  7  Mass. 
819 ;  Woodward  v.  Suydam,  11  Ohio  R.  863.  In  Peters  v.  Ballestier,  3  Pick.  R. 
495,  505,  the  Court  held,  that  the  mere  bringing  of  a  suit  in  assumpsit,  by  the 
assignees,  under  a  bill  of  lading,  for  the  proceeds  of  a  cargo  wrongfully  sold  by 
the  master  to  creditors  of  the  assignor,  who  had  deducted  their  debt  therefrom, 
for  which  sum  the  suit  was  brought  against  the  creditors,  but  which  suit  was  dia- 
continoed  before  a  trial,  and  trover  brought  for  the  goods  against  the  creditors, 
not  an  affirmance  of  the  sale ;  it  appearing,  that,  before  the  suit  in  assumpsit 
brought,  the  assignees  had  written  to  the  creditors,  saying,  that  the  whole 
caigo  belonged  to  them,  and  that  the  money  was  paid  wrongfully,  and  claiming 
to  have  it  repaid.  The  assignees,  therefore,  had  full  knowledge  of  all  the  facts ; 
hat  seem  to  have  brought  the  action  of  assumpsit  under  a  mistake  of  the  law. 

▲OBNCT.  25 
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chase  goods  contrary  to  his  orders ;  and  the  principal  shotdd,  by 
letter,  refuse  to  accept  the  contract ;  but  yet,  having  received  the 
goods,  he  should  afterwards  sell  them,  not  on  his  factor's  account, 
but  on  his  own  account ;  that  would  amount  to  a  ratification  of 
the  purchase.^     [And  if  the  act  of  one  professing  to  be  authorized 


Perhaps  it  may  be  thought,  that  the  doctrine  of  this  case,  upon  this  point,  may 
require  further  consideration,  since  the  action  of  assumpsit  may  be  treated  at  a 
waiver  of  the  tort  But  then,  upon  the  authority  of.  Hunter  v.  Frinsep,  10  Eaat, 
R.  S78,  S94,  ought  it  so  to  be  treated  ? 

1  Cornwall  v,  Wilson,  1  Ves.  509 ;  1  Liverm.  on  Agency,  895, 896,  (edit.  1818); 
Paley  on  Agency,  by  Lloyd,  28,  29,  81.    The  case  of  Hunter  v.  Prinsep,  10  East, 
R.  878,  394,  seems  to  present  an  apparent  exception  to  the  rule,  although  it  may 
be  distinguished  from  the  other  cases.    There,  the  master  of  a  ship,  which  was 
wrecked  in  a  foreign  port,  sold  the  cargo,  and  remitted  the  proceeds  to  the  own- 
ers of  the  ship ;  and  the  owner  of  the  cargo  brought  an  action  for  money  had  and 
received  to  his  use.    It  was  contended,  that,  by  this  form  of  action,  the  plaintiff 
had  affirmed  the  master's  act  in  selling  the  goods ;  and  that,  consequently,  the 
owners  of  the  ship  had  a  right  to  retain  for  the  freight,  pro  rata ;  for  the  sale  so 
affirmed  had  dispensed  with  the  prosecution  of  the  voyage.    But  it  was  held,  that 
the  plaintiff  might  recover  without  any  deduction  for  freight ;  and  that  tiie  only 
effect  of  this  form  of  action  was  to  waive  any  complaint,  with  a  view  to  damages, 
of  the  tortious  act,  by  which  the  goods  were  converted  into  money ;  and  to  coo- 
fine  the  plaintiff's  right  to  recover  the  net  proceeds  of  the  sale.     On  that  occa- 
sion, Lord  EUenborough  said :  "  The  fallacy  of  the  ai^ument,  on  the  part  of  the 
defendants,  appears  to  us  to  consist  in  attributing  more  effect  to  the  mere  form  of 
this  action,  than  really  belongs  to  it.    In  bringing  an  action  for  money  had  and 
received,  instead  of  trover,  the  plaintiff  does  no  more  than  waive  any  comf^nt, 
with  a  view  to  damages,  of  the  tortious  act,  by  which  the  goods  were  converted 
into  money ;  and  takes  to  the  net  proceeds  of  the  sale,  as  the  value  of  the  goods ; 
subject,  of  course,  to  all  the  consequences  of  considering  the  demand  in  question 
as  a  debt,  and,  amongst  others,  to  that  of  the  defendants  having  a  right  of  set-off, 
if  they  should  happen  to  have  any  counter  demand  against  the  plaintiff.**    See 
also  Taylor  v,  Plumer,  8  M.  &  Selw.  562,  579,  580,  where  tiie  doctrine  is  estab- 
lished, that  the  owner  is  entitled  to  pursue  his  property,  in  whosever  hands  he 
may  find  it,  and  into  whatever  other  form  it  may  have  been  converted.     Upon 
this  ground  the  action  in  Hunter  v.  Prinsep,  10  East,  R.  878,  was  maintainable, 
although  the  goods  had  been  illegally  converted  into  money,  as  the  money  was 
the  money  of  the  plaintiff.     Whether  the  doctrine  in  these  cases  is  reconcilable 
with  the  decision  in  Wilson  v,  Poulter,  2  Str.  859,  and  Bollon  v,  Hyde,  1  Atk. 
128,  may  admit  of  some  doubt ;  for  in  each  of  these  cases,  the  property,  for  which 
the  assigiiees  sued,  was  their  own,  according  to  the  principles  established  in  Tay- 
lor v.  Plumer,  8  M.  &  Selw.  562 ;  and,  consequently,  they  might  sue  for  it  in  the 
very  form  which  they  adopted,  without  confirming  the  conversion.     See  post, 
§  889 ;  Paley  on  Agency,  by  Lloyd,  173, 174,  and  notes,  ibid.;  Jackson  v.  Clarke, 
1  Y.  &  Jerv.  216 ;  Peters  v,  Ballestier,  8  Pick.  496,  505,  506 ;  Fenemore  o.  U. 
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as  agent  of  a  corporation,  in  the  sale  or  mortgage  of  propei^,  be 
such  as  will  admit  of  a  ratification  without  any  formal  instru- 
ment or  express  vote,  and  the  consideration  come  to  the  use  of 
liie  corporation,  and  is  retained,  that  will  be  evidence  of  a  ratifi- 
cation.^] 

I  260.  In  many  cases,  also,  a  ratification  will  be  inferred  from 
the  mere  habits  of  dealing  between  the  parties,  even  where  the 
course  of  dealing  between  them  may  not  amount  to  satisfactory 
proof  of  an  original  authority.^  Thus,  if  a  broker  has  been  ac- 
customed in  some  instances  to  settle  losses  on  policies  for  his 
principal  in  a  particular  manner,  without  any  objection  being 
made,  or  with  the  subsequent  acquiescence  of  his  principal,  and 
he  should  afterwards  settle  other  policies  in  the  same  manner,  to 
which  no  objection  should  be  made  within  a  reasonable  time,  a 
presumption  would  arise  of  an  implied*  ratification,  even  though 
the  principal  might,  in  some  other  cases,  have  expressed  a  disap- 
probation of  that  mode  of  settlement.^ 


CHAPTER  X. 


LIABILITIES    OP    AGENTS    TO   THIRD    PERSONS,    ON    CONTRACTS. 

§  261.  Let  us,  in  the  next  place,  proceed  to  the  consideration 
of  the  liabilities  of  agents  to  third  persons.  This  may  be  either 
on  contracts,  or  on  torts.  And  first,  on  contracts.  In  general, 
when  a  man  is  known  to  bef  acting  and  contracting  merely  as 
the  agent  of  another,  who  is  also  known  as  the  principal,  his 
acts  and  contracts,  if  he  possesses  full  authority  for  the  purpose, 
will  be  deemed  the  acts  and  contracts  of  the  principal  only,  and 
will  involve  no  personal  responsibility  on  the  part  of  the  agent, 


States,  8  DalL  R.  857 ;  Vernon  v.  Hankey,  2  Term  R.  113,  121 ;  Kelley  t7.  Mun- 
ton,  7  Mass.  R.  819;  Willinka  v.  Hollingswortb,  6  Wheat  R.  240;  <2  Smith's 
Leading  Cases,  81,  and  note,  (2d  edit) 

1  Despatch  Line  of  Packets  v.  Bellamy  Manuf.  Co.  12  N.  Hamp.  R.  287. 

S  Ante,  §  95. 

3  See  Paley  on  Agency,  by  Lloyd,  280-282. 
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unledl  the  other  circamstances  of  the  case  lead  to  the  condnsion, 
that  be  has  either  expressly  or  impliedly  incurred,  or  intended  to 
incur,  such  personal  responsibility.^  If  a  different  rule  were  to 
prevail,  it  would  greatly  embarrass  all  the  transactions  of  parties, 
and  especially  those  of  a  commercial  nature  through  the  instru- 
mentality of  agents ;  since  the  latter  could  never  escape  a  per- 
sonal responsibility,  in  the  execution  of  a  mere  authority,  by  any 
precautions  whatsoever.  This  was  one  of  the  embarrassments 
groMung  out  of  the  strict  rule  of  the  Roman  civil  law,  whereby 
acts  done,  and  contracts  made,  through  the  instrumentfdity  of 
agents,  did  not,  ordinarily,  bind  the  principals,  ex  directOj  to  each 
other,  so  as  to  create  mutual  obligations  and  rights  of  action  by 
and  between  them.^     The  remedy  was  limited  to  the  immediate 


1  S  Chitty  on  Corom.  and  Manuf.  211,  212  ;  Post,  §  268  ;  Paley  on  Agency,  by 
Lloyd,  3G8,  869 ;  Paterson  v.  Gandesequi,  15  East,  62 ;  Ex  parte  Hartop,  12 
Ves.  852  ;  Owen  v.  Gooch,  2  Esp.  R.  567 ;  Mauri  v,  Heffernan,  18  Johns.  R.  5S» 
77;  Smith  on  Merc.  Law,  78,  79;  Johnson  v.  Ogilby,  8  P.  Will.  277;  2  Kent, 
Comm.  Leet.  41,  pp.  629,  630,  (3d  edit.) ;  Rathbone  v.  Budlong,  15  Johns.  R.  1 ; 
Meyer  v  Barker,  6  Binn.  284 ;  Waring  v.  Cox,  1  Miller,  Louis.  R.  198 ;  Thom- 
son V.  Davenport,  9  Barn.  &  Cressw.  78.  See  also  Mr.  Smith's  able  note  to  this 
case,  in  his  Leading  Cases,  Vol.  2,  p.  222-227;  Thomas's  Ex*or  v,  Edwards,  2 
Mees.  &  Welsh.  215 ;  Haight  t;.  Sohler,  80  Barbour,  224  ;  Erumbhaar  v,  Lude- 
ling,  3  Miller,  Louis.  R.  642 ;  La  Farge  t;.  Ripley,  16  Martin,  R.  808  ;  Zacharie 
V.  Nash,  13  Louis.  R.  21;  Smith  on  Merc.  Law,  p.  140,  (8d  edit  1843);  Camp- 
bell V.  Baker,  2  Watts,  R.  83.  Mr.  Chancellor  Kent,  in  his  learned  Commentar 
ries,  uses  the  following  language  :  **  It  is  a  general  rule,  standing  on  strong  foun- 
dations, and  pervading  every  system  of  jurisprudence,  that,  where  an  agent  is 
duly  constituted,  and  names  his  principal,  and  contracts  in  his  name,  the  princi- 
pal is  responsible,  and  not  the  agent.**  2  Kent,  Comm.  Lect.  41,  pp.  629,  630, 
(4th  edit.)  ;  Ante,  §  154,  155  ;  Post,  §  263-270. 

a  Ante,  §  163 ;  Post,  §§271, 425, 426.  Mr.  Livermore  has  remarked,  2  Lirerm. 
on  Agency,  pp.  253,  254  (edit.  1818),  upon  this  peculiarity  of  the  Roman  law. 
He  says :  **  The  Roman  lawyers  made  a  distinction  between  a  promise,  made  in 
the  name  of  a  third  person,  that  such  third  person  should  do  a  particular  act,  and 
an  engagement  to  procure  him  to  do  it  In  the  first  case  they  held,  that  the  agent 
was  not  bound ;  in  the  last,  that  he  was.  It  is  a  principle  of  the  Roman  law,  that 
no  person  can  stipulate,  or  promise,  except  for  himself.  K,  therefore,  John  had 
promised  Peter,  that  Paul  should  give  him  a  sum  of  money,  or  do  for  him  any 
particular  act,  neither  John  nor  Paul  would,  by  that  law,  have  incurred  any  obli- 
gation. But,  if  the  promise  had  been,  to  procure  Paul  to  give  the  money,  or  to 
do  the  act,  this  would  have  been  a  valid  undertaking  on  the  part  of  John,  which 
would  have  made  him  responsible  to  Peter.  In  the  first  case,  it  is  said,  that  it 
does  not  appear  to  have  been  the  intention  of  the  party,  who  made  the  promise, 
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parties  to  the  act,  or  contract.  The  agent  (and  not  his  principal) 
had  a  direct  remedy  against  the  person,  with  whom  he  acted,  or 
contracted ;  and  the  latter  had  a  direct  remedy,  upon  the  same 
act,  or  contract,  against  the  agent  personally,  and  against  him 


to  bind  himself;  that  there  is  no  consent  from  him  to  give,  or  to  do ;  or  if  there 
were,  that  he  has  not  expressed  it ;  and,  therefore,  there  can  be  no  obligation. 
From  the  nature  of  the  act  to  be  done,  however,  the  presumption  was  oAen  ad- 
mitted, that  the  person  promising  did  not  promise  simply  for  another,  but  tj)iat  he 
had  engaged  himself  for  the  performance,  although  not  so  expressed ;  as,  if  a  per- 
son promised,  that  another  would  be  his  surety ;  or  if,  the  agent's  authority  being 
doubted,  he  promised,  that  his  principal  should  ratify  his  act    Vinnius  says,  that 
in  Holland,  and  in  most  parts  of  Europe,  he,  who  promises  for  the  performance  of 
another,  is  understood  to  engage  himself  for  that  performance."    The  texts  of  the 
Soman  law,  which  he  cites,  are  as  follows :  **  Si  quis  alium  daturum  facturumve  quid 
promiserit,  non  obligabitur ;  veluti,  si  spondeat  Titium  quinque  aureos  daturum. 
Quod  St,  efiecturum  se,  ut  Titius  daret,  spoponderit,  obligatur.    Inst.  Lib.  8,  tit. 
20,  §  8.     Itaque  alius,  pro  alio,  promittens  daturum  facturumve  eum,  non  obli- 
gatur ;  nam  de  se  quemque  promittere  oportet    D.  Lib.  45,  tit  1,1.  83,  Introd. 
Nemo  autem  alienum  factum  promittendo  obligatur.    D.  Lib.  45,  tit  1, 1.  38, 
Introd.     Sicut  reus  principalis  non  alias,  quam  si  de  sua  persona  promittat,  obli- 
gatur: Ita  fidejussores  non  alias  tenentur,  quam  si  se  quid  daturos  vel  facturos 
pTomittant.    Nam  reum  principalem  daturum  vel  facturum  aliquid  frustra  promit- 
tnnt;   quia  factum  alienum  inutiliter  promittitur.     D.  Lib.  46,  tit  1,  1.  65." 
**  Quotiens  quis  alium  sisti  promittit,  nee  adjicit  poenam,  (puta,  vel  servum  suum, 
Tel  hominem  liberum,)  quaeritnr,  an  committatur  stipulatio  ?     Et  Celsus  ait,  etsi 
oon  est  hutc  stipulationi  additum,  nisi  steterit,  poenam  dari ;  in  id,  quand  interest 
tisti,  contineri.    Et  venim  est,  quod  Celsas  ait ;  nam  qui  alium  sisti  promittit,  hoc 
promittit,  id  se  acturura,  ut  stet.    D.  45,  tit  1, 1.  81.     Et  vide  D.  Lib.  13,  tit  5, 
L  14,  §  2,  et  D.  Lib.  45,  tit  1,  1.  38."    The  language  of  the  Code  on  thb  very 
point  is  very  direct;  Certissimum  enim,  est,  ex  alterius  contractu  neminem  obli- 
gari.     Cod.  Lib.  4,  tit  12, 1.  8.     Vinnius,  in  his  commentary  on  the  passage,  in  3 
Instit.  Lib.  3,  tit  20,  §  3,  n.  1,  states  the  reasoning,  on  which  the  distinction  is 
Ibanded,  in  the  following  words :  **  Qui  alium  daturum  aut  facturum  promittit,  neque 
ipse  obligatur,  neque  alium  obligat     Cur  alium  non  obliget,  ratio  manifesta  est, 
quia  nemo  ex  contractu  alterius  obligari  potest,  L  3,  C.  ne  ux.  pro  mar.     Cur  ipse 
non  obligetur,  duse  causae  sunt :  una,  quia  non  consentit,  ut  det  aut  faciat :  altera, 
quia,  et(d  proponamus,  eum  dare  aut  facere  velle,  tamen  verbis  id  non  promittit; 
quorom  ntromque  per  se  solum  ex  regulis  communibus  stipulationum  satis  est  ad 
impediendam  verborum  obligationem.    De  se  igitur  quemque  promittere  opor- 
tet, si  enm  obligari  volumus.    D.  1.  inter.  83,  in  pr.  de  verb.  obi.    Sed  an  non 
sahem  hactenns  eum,  qui  alium  daturum  aut  facturum  promisit,  obligari  dicimus, 
ut  curare  debeat,  ut  ille  alius  det,  aut  faciat  ?    Dicendum  est,  ne  hactenus  quidem 
earn  obligari ;  alioqui  stipulatio  hsec  non  esset  inutilis ;  sed  factum  alienum  utili- 
tar  promitteretur,  contra  quam  in  universum  definit  Hermogen.  L.  sicut  65,  de 
fidejuaB.  &  Ulpian.  L  stipulatio,  38,  in  pr.  de  verb.  obL" 
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only.^  It  was  to  cnre  this  defect  in  the  administfation  of  justice 
in  conQmercial  transactions,  that  the  Praetor  interferedi  and,  in 
the  case  of  shopkeepers,  and  owners  and  employers  of  ebips,  or 
other  persons  engaged  in  trade,  made  them  (as  we  have  seen) 
directly  liable  for  the  acts  done,  and  for  the  contracts  made  by 
the  clerks,  ship-masters,  and  other  agents,  (called  JnttUores^) 
employed  by  them,  within  the  scope  of  their  ordinary  business.' 
However,  in  cases  where  the  principal  was  so  bound,  the  agent, 
acting  as  Institor,  was  not,  ordinarily,  deemed  to  be  personally 
bound,  when  he  openly  acted  in  the  name  of  his  principal,  and 
not  in  his  own.^ 


1  Ante,  §  163;  1  Stair,  Instit  by  Brodie,  B.  1,  tit.  12,  §§  16,  86;  Enk.  Inst 
B.  8,  tit.  S,  §§  48,  46  ;  2  Liverm.  on  Agency,  ch.  11,  pp.  858,  854  (edit  1818). 
The  only  remedy,  by  the  agent,  in  such  cases,  was  against  his  principal^  to  com- 
pel him  to  a  personal  and  strict  performance  of  what  the  agent,  in  his  behalf,  had 
undertaken  should  be  done.  See  1  Domat,  B.  1,  tit  15,  §  2,  art  1,  §  6 ;  Id.  §  1, 
art  11;  Id.  tit  17,  §2,  art.  1. 

9  Ante,  §§  8,  88,  128 ;  1  Domat,  B.  1,  tit  16,  §  8,  art  1-8 ;  Dig.  Lib.  14,  tit  8, 
1.  1 ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  9,  10, 17, 18 ;  Id.  tit  8,  n.  1-4;  Dig.  Lib. 
14,  tit  8,  L  1,  8,  4;  Ersk.  Inst.  B.  8,  tit  8,  §§  48,  46 ;  1  Stair,  Inst  B.  1,  tit  12, 
§§  16,  18,  19.  The  language  of  the  Digest  on  this  subject  is:  .£quam  Pr»tori 
visum  est,  sicut  commoda  sentimus  ex  actu  Institorum,  ita  etiam  obligari  nos  ex 
contractibus  ipsorum,  et  conveniri.  Dig.  Lib.  14,  tit  8,  i.  1 ;  Pothier,  Pand.  lib. 
14,  tit  8,  n.  1 ;  Id.  tit  1,  n.  1,  2.  In  these  cases,  although  the  Pnetor  gave  an 
action  against  the  principal,  in  favor  of  third  persons  dealing  with  his  agent,  in- 
stitor, or  shipmaster,  yet  his  edict  did  not  give  a  reciprocal  action  by  the  prin- 
cipal against  such  third  person,  and  the  remedy  was  doubted.  Dig.  Lib.  14,  tit 
1, 1.  1,  §  18 ;  Id.  tit  8, 1.  1 ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  18 ;  Id.  tit  8,  n.  4, 
and  Pothier's  note,  (3,)  who  suggests  that  the  equity  is  reciprocal. 

3  1  Domat,  B.  1,  tit  16,  §  8,  art  8  ;  Dig.  Lib.  14,  tit  8, 1.  20;  Pothier,  Pand. 
lib.  14,  tit  1,  n.  9,  10,  17,  18;  Id.  tit  8,  n.  2 ;  Ersk.  Inst  B.  8,  tit  8,  §  46; 
Pothier  on  Oblig.  n.  74,  447-449 ;  1  Emerigon,  Assur.  ch.  5,  §  8,  pp.  187, 188. 
The  case  put  in  the  Digest  is  that  of  a  banker,  whose  agent  wrote  a  letter,  M 
agent  of  his  principal,  informing  another  person  of  a  sum  of  money  pat  to  hti 
credit;  for  which  it  was  held,  that  the  agent  was  not  personally  respoiMiblf 
therefor.    Lucius  Titius  mcnsss  nummularis,  quam  oxercebat,  habuit  libertov 
prsepositum.    Is  Gaio  Seio  cavit  is  hsec  verba.    "  Octavins  Terminalis,  rem  ager 
Octavii  Felicis,  Domitio  Felici,  Salutem.    Habes  penes  mensam  patroni  n 
denarios  mille,  quos  denarios  vobis  numerare  debebo  pridie  kalendaa  Maia' 
Quaisitum  est,  Lucio  Titio  defuncto  sine  hserede,  bonis  ejus  venditis,  an  ex  ef 
tola  jure  conveniri  Terminalis 4>ossit  ?    Respondit,  nee  jure  his  verbis  oblige 
nee  equitatem  conveniendi  enm  superesse ;  quum  id  Institoris  officio,  ad  fif 
mensffi  protestandam,  scripsisset    Dig.  Lib.  14,  tit  8, 1.  20 ;  Pothier,  Pand.  lib 
tit  8,  n.  2  ;  2  Emerigon,  Assur.  ch.  4,  §  12,  pp.  465,  466  ;  Ersk.  Inst  B.  8,  t' 
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§  262.  The  rule  of  our  law,  which  ordinarily  exempts  agents 
who  are  acting  within  the  scope  of  their  authority,  from  all  lia- 
bility, is  certainly  founded  in  general  convenience  and  sound 
policy.^  And  it  has,  accordingly,  been  generally  adopted  by  the 
modern  commercial  nations  of  Europe.^  But  our  law  does  not, 
any  more  than  the  law  of  those  nations,  exempt  the  agent  from 
personal  responsibility,  where  he  chooses,  by  his  own  act  or  con- 
tract, voluntarily  to  incur  it,  or  where,  from  his  own  conduct, 
or  the  form  of  the  act  or  contract,  it  is  necessarily  implied,  or 
created,  by  operation  of  law.^  Perhaps,  after  all,  the  Roman  law 
did  not,  in  this  respect,  dijfTer  so  essentially  in  principle  from  ours, 
as  at  first  view  it  would  seem  to  differ.  That  law  held  the  agent 
(as  we  have  seen)  *  to  be  personally  liable,  in  cases  where  he  was 
the  sole  immediate  party  to  the  contract ;  but  if  he  was  named 
and  acted  solely  as  agent  for  a  known  principal,  he  was  ordina- 
rily exempted  from  liability.^     The  principal  difference  between 

§  46;  1  Domat,  B.  1,  tit.  16,  §  S,  art.  8 ;  2  Liyerm.  on  Agency,  ch.  11,  p.  247, 
and  note.  And  again  it  is  said:  Item;  si  procuratori  tuo  mutuam  pecuniam 
^edero  tui  contemplatione,  nt  creditorem  tuum,  vel  pignus  tuum  liberet ;  adversus 
te  negodorum  gestorum  habebo  actionem ;  advers  us  eum,  cum  quo  contraxi, 
nnllam.  Dig.  Lib.  3,  tit.  5, 1.  6,  §  1 ;  Pothier,  Pand.  Lib.  S,  tit.  5,  n.  4. 
1  2  Kent,  Comm.  Lect.  41,  pp.  629,  680,  (4th  edit.) 

•  1  Stair,  Inst  by  Brodie,  B.  1,  tit  12,  §§  16,  18,  19;  Ersk.  Inst  B.  8,  tit  8, 
§§  45i  46;  1  Domat,  B.  1,  tit  16,  §  8,  art  8;  Pothier  on  Oblig.  n.  74,  447-449; 

1  Domat,  B.  1,  tit  16,  §  8,  art.  8 ;  1  Emerigon,  Assur.  ch.  5,  §  3,  pp.  187, 188; 

2  Emerigon,  Assur.  ch.  4,  §  12,  p.  465 ;  Pothier,  Traitd  de  Assur.  n.  96.  Emer- 
igon lays  down  (2  Emerigon,  Assur.  ch.  4,  §  12,  p.  466)  the  general  rule,  in 
these  words:  En  rfegle  gdnerale,  le  commissionaire,  qui  promet,  qui  stipule,  qui 
agit  en  sa  qualitd  de  pr^pos^,  ne  s'oblige  pas  en  son  nom  propre.  H  est  simple 
ministre  et  ez^cuteur.  II  est  tenu  k  rien  de  plus  qu'k  exhiber  son  mandat 
Mais  le  commissionnaire,  qui  contracte  en  son  nom,  s'oblige  sans  distinction  vis-k- 
T18  du  tiers  avec  qui  il  contracte,  parce  qu'on  ignore  sa  quality,  et  qu'il  est  censd 
plutdt  agir  pout  soi,  que  pour  autrui.  Potius  meo  nomine,  quam  pro  alio.  Post, 
§271. 

3  Pothier  on  Oblig.  n.  74,  447,  448;  Paley  on  Agency,  by  Lloyd,  868,  869; 
Ante,  §  261 ;  Post,  §  268-270. 

♦  Ante,  §  261  and  note ;  Dig.  Lib.  14,  tit  8, 1.  20 ;  Pothier,  Pand.  Lib.  14,  tit 
8,  n.  2  ;  1  Domat,  B.  1,  tit.  16,  §  8,  art  8 ;  Pothier  on  Oblig.  n.  74,  447,  448  ;  2 
Liverm.  on  Agency,  248,  249,  note,  (edit  1818.) 

6  Domat  has  laid  down  the  doctrine  in  the  following  terms:  "Factors  and 
agents,  who  treat  only  in  this  quality,  (i.  e.  as  agents,)  are  not  bound  in  their  own 
names  by  the  engagements  whioh  they  contract  on  account  of  the  business  which 
is  intrusted  to  them,  and  in  the  name  of  their  masters."    1  Domat,  B.  1,  tit  16, 
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OUT  law  and  the  Roman  law  seems  to  have  been,  that  ordinarily, 
and  independently  of  the  Preetor's  Edict,  the  agent  could  con- 
tract only  in  his  own  name,  and  not  in  that  of  his  i»rincipal,  and 
the  latter  was  not  directly  bound  thereby.^ 

§  263.  In  regard  to  the  liability  of  agents  to  third  persons,  it 
may,  then,  be  laid  down  as  a  general  rule,  subject  to  the  excep- 
tions hereafter  stated ;  (1)  That,  when  an  agent  executes  a  deed, 
or  other  instrument,  in  the  name  of  his  principal,  he  is  not 
personally  bound  thereby ;  (2)  That  when  he  makes  an  oral  or 
verbal  contract,  as  agent  for  another,  and  at  the  same  time 
he  names  his  principal,  he  is  not  personally  bound  thereby;^ 
(3)  And  as  a  corollary  from  the  preceding  propositions,  or^ 
rather,  as  a  generalization  of  them,  that,  when,  in  making  a 
contract,  no  credit  is  given  to  himself,  as  agent,  but  credit  is 
exclusively  given  to  his  principal,  he  is  not  personally  liable 
thereon.^     Indeed,  in  most  cashes  of  purchases,  and  sales,  and 


§  S,  art  8,  by  Strahan.  See  also  1  Emerigon,  Assur.  ch.  5,  §  3,  p.  187-1S9,  who 
lays  down  the  same  rule  as  that  in  the  text,  that  the  agent  is  not  personally  bound, 
where  he  contracts  in  the  name  of  his  principal.  His  language  is,  (as  we  have 
seen,)  that,  by  the  general  rule,  the  agent,  (le  commissionnaire,)  who  acts  in  this 
quality,  is  not  held  in  his  own  proper  name.  Ante,  §  262,  note.  It  is  also  a  rale, 
that  he  who  acts  on  account  of  a  friend,  or  for  a  person  to  be  named,  is  not  bound 
personally,  and  acquires  nothing  for  himself,  when  he  names  the  person  for  whom 
he  has  acted,  or  whom  he  has  pointed  out  This  designation  (nomination)  has  a 
retroactive  effect  to  the  time  of  the  contract,  which  is  considered  as  if  it  had  been 
made  by  the  person  named.  He  admits,  however,  that  in  cases  of  insarance, 
usage  has  overborne  the  theory,  and  made  the  agent  personally  liable.  But  in 
such  cases  the  agent  for  the  insurance,  although  he  contracts  on  account  of  an- 
other, becomes  himself  a  party  to  the  contract  Ibid.  Our  law  on  this  very  pomt 
conforms  to  the  usage  stated  by  £merigon ;  and  the  like  doctrine  is  supported  by 
Valin  and  Pothier.  2  Valin,  Comm.  Liv.  8,  tit  6,  art  8,  pp.  38,  84 ;  Pothier, 
Assur.  n.  96 ;  2  Emerigon,  Assur.  ch.  4,  §  12,  pp.  465,  467. 

1  2  Valin,  Comm.  Liv.  8,  tit  6,  art.  3,  pp.  38,  34 ;  Pothier,  Assur.  n,  96 ; 
2  Emerigon,  Assur.  ch.  4,  §  12,  pp.  465,  467. 

3  [But  see  Lord  Campbell,  C.  J.,  in  Parker  v.  Winlow,  7  El.  &  Bl.  946,  that 
the  qualification  of  Lord  Erskine  was  that  the  agent  must  name  his  principal, 
M  as  the  person  to  be  rosponsible."] 

3  Paley  on  Agency,  by  Lloyd,  868,  869 ;  Goodbaylie's  case.  Dyer,  R.  280,  b. 
Marg. ;  Owen  v,  Gooch,  2  Esp.  R.  567  ;  8  Li  verm,  on  Agency,  ch.  11,  pp.  245, 
246,  (edit  1818);  8  Chitty  on  Comm.  and  Manuf.  211,  212}  Meyer  v.  Barker, 
6  Binn.  284 ;  Johnson  v.  Ogilby,  8  P.  Will.  277 ;  Dubois  v.  Delaware  &  Hudson 
Canal  Co.  4  Wend.  R.  285  ;  4  Kent,  Comm.  Lect  41,  pp.  631,  682,  (4th  edit.) ; 
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contracts  for  labor  and  services,  through  the  instrumentality 
of  an  agent,  the  great  question  is,  to  whom  credit  is  given, 
whether  to  the  principal  alone,  or  to  the  agent  alone,  or  to 
both.i 

§  264.  Let  us  proceed,  then,  to  the  important  inquiry,  in  what 
cases  an  agent  is  personally  responsible  to  third  persons  for  acts 
done,  or  for  contracts  made  with  them,  in  the  name,  or  on  behalf 
of  his  principal.  And,  in  the  first  place,  it  may  be  stated,  that, 
wherever  a  party  undertakes  to  do  any  act,  as  the  agent  of  an- 
other, if  he  does  not  possess  any  authority  from  the  principal 
therefor,  or  if  he  exceeds  the  authority  delegated  to  him,  he  will 
[in  some  form  of  action]  be  personally  responsible  therefor  to 
the  person,  with  whom  he  is  dealing  for  or  on  account  of  his 
principal,^  [both  for  the  amount  of  the  contract,  and  for  the  costs 

Hall  r.  Huntoon,  17  Vermont  R.  244 ;  Colvin  v.  Holbrook,  2  Comstock,  Appeal 
Cases,  (N.  T.)  126.  In  Ex  parte  Hartop,  12  Yes.  S52,  Lord  Chancellor  Erskine 
•aid :  **  No  rule  of  law  is  better  ascertained,  or  stands  upon  a  stronger  founda- 
tion, than  this ;  that  where  an  agent  names  his  principal,  the  principal  is  responsi- 
ble, not  the  agent.  But,  for  the  application  of  that  rule,  the  agent  must  name 
hit  principal,  as  the  person  to  be  responsible.  In  the  common  case  of  an  uphol- 
sterer, employed  to  furnish  a  house ;  dealing  himself  in  only  one  branch  of  busi- 
ness, he  applies  to  other  persons  to  furnish  those  articles  in  which  he  does  not 
deaL  Those  persons  know  the  house  is  mine.  That  is  expressly  stated  to  them. 
But  it  does  not  follow,  that  I,  though  the  person  to  have  the  enjoyment  of  the 
articles  furnished,  am  responsible.  Suppose  another  case.  A  person  instructs 
an  attorney  to  bring  an  action,  who  employs  his  own  stationer,  generally  em- 
ployed by  him.  The  client  has  nolhing  to  do  with  the  stationer,  if  the  attorney 
becomes  insolvent  The  client  pays  the  attorney.  The  stationer,  therefore,  has 
no  remedy  against  the  client."  Upon  a  similar  ground,  where  goods  were  con- 
signed to  A.  B.  for  the  rx>ndon  Gas  Company,  or  his  assigns,  he  or  they  paying 
freight,  and  the  goods  were  delivered  to  A.  B.,  it  was  held,  that  he  was  not  liable 
for  the  freight.  Amos  v,  Temperley,  8  Mees.  &  Welsh.  798,  805.  See  the  Eng- 
lish Jurist,  March  11,  1843,  p.  75.  See  Post,  §§  274,  895.  See  also  2  Liverm. 
on  Agency,  ch.  11,  p.  247,  note,  (edit  1818.) 

>  Paley  on  Agency,  by  Lloyd,  867,  370 ;  Graham  v.  Stamper,  2  Vern.  146 ; 
Post,  J§  266-270,  279 ;  2  Kent,  Comm.  Lect  41,  pp.  632,  688,  (4th  edit) 

•  Paley  on  Agency,  by  Lloyd,  886,  887 ;  Polhill  r.  Walter,  8  Bam.  &  Adolph. 
118;  Parrott  r.  Wells,  2  Vern.  R.  127;  Bayley  on  Bills,  ch.  2,  §  7,  (5th  edit)  ; 
SChittyon  Comm.  and  Manuf.  212;  2  Liverm.  on  Agency,  255,  256,  (edit 
1818);  Sumner  v.  Williams,  8  Mass.  R.  178;  Bowen  v.  Morris,  2  Taunt  885, 
886;  East  India  Co.  i;.  Hensley,  1  Esp.  R.  112;  Smith  on  Merc.  Law,  79,  80, 
(2d  edit);  2  Kent,  Comm.  Lect  41,  p.  629-682,  (4th  edit.);  Johnson  v.  Ogilby, 
8  P.  Will.  278,  279 ;  Meech  v.  Smith,  7  Wend.  R.  815 ;   Dusenbury  v.  Ellis, 
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incurred,  if  any,  by  the  other  party  in  a  fruitless  suit  against  the 
supposed  principal]  There  can  be  no  doubt,  that  this  is,  and 
ought  to  be,  the  rule  of  law  in  the  case  of  a  fraudulent  repre- 
sentation made  by  the  agent,  that  he  has  due  authority  to  act 
for  the  principal ;  for  it  is  an  intentional  deceit.  The  same  rule 
may  justly  apply,  where  the  agent  has  no  such  authority,  and  he 
knows  it,  and  he  nevertheless  undertakes  to  act  for  the  principal^ 
although  he  intends  no  fraud.*  But  another  case  may  be  put, 
which  may  seem  to  admit  of  more  doubt ;  and  that  is,  where 
the  party  undertakes  to  act,  as  an  agent,  for  the  principal,  band 
fide,  believing  that  he  has  due  authority ;  but,  in  point  of  fact, 
he  has  no  authority,  and,  therefore,  he  acts  under  an  innocent 
mistake.  In  this  last  case,  however,  the  agent  is  held  by  law 
to  be  equally  as  responsible,  as  he  is  in  the  two  former  cases, 
although  he  is  guilty  of  no  intentional  fraud  or  moral  turpitude.' 
This  whole  doctrine  proceeds  upon  a  plain  principle  of  justice ; 
for  every  person,  so  acting  for  another,  by  a  natural,  if  not  by  a 
necessary,  implication,  holds  himself  out,  as  having  competent 
authority  to  do  the  act ;  and  he  thereby  draws  the  other  party 
into  a  reciprocal  engagement.  In  short,  the  signature  of  the 
agent  amounts  to  an  affirmation,  that  he  has  authority  to  do  the 
particular  act ;  or,  at  all  events,  that  he  band  fide  believes  himself 
to  have  that  authority.^     If  he  has  no  such  authority,  and  acts 


S  John.  Cas.  70 ;  per  Lord  Holt,  in  Holt's  Rep.  809.  See  Woodes  v.  Dennett, 
9  N.  Hamp.  R.  55  ;  Jones  v.  Downman,  4  Adolph.  &  £11.  N.  S.  237, note;  Down- 
man  17.  Jones,  9  Jurist,  p.  454-458,  (1845) ;  Palmer  v,  Stephens,  1  Denio,  R.  471 ; 
Pitman  v,  Kintner,  5  Blackford,  R.  250. 

1  [Randell  v,  Trimen,  38  Eng.  Law  &  Eq.  R,  276 ;   18  Com.  Bench  R.  786. 
And  see  CoUen  v.  Wright,  8  £1.  &  HI.  648.] 

'  Downman  v.  Jones,  9  Jurist,  p.  454-458,  (1845.) 

3  Randell  v.  Trimen,  37  Eng.  Law  &  £q.  R.  280 ;  18  Com.  B.  786 ;  Smont  r. 
Rbery,  10  Mees.  &  Welsh.  1,  9, 10.  See  Downman  v,  Jones,  9  Jurist,  p.  454-458, 
•(1845.) 

*  Post,  §  265 ;  Layng  v.  Stewart,  1  Watts  &  Serg.  R.  222  ;  Polhill  v.  Walter,  - 
8  Barn.  &  Adolph.  114;  Long  v.  Colhurn,  11  Mass.  R.  97  ;   Dusenbaiy  v.  EUis,    . 

8  John.  Cas.  70;   Ballou  t;.  Talbot,  16  Mass.  R.  461 ;  Meech  v.  Smith,  7  Wend 

R.  315  ;  Feeter  v.  Heath,  11  Wend.  R.  477;  Paley  on  Agency,  by  Lloyd,  386^ 
887.  There  is  no  doubt  of  the  personal  liability  of  the  agent  in  all  cases,  whertt^ 
he  falsely  affirms,  that  he  has  authority ;  as  he  does,  when  he  signs  the  instru- 
ment, as  agent  of  his  principal,  and  knows  that  he  has  no  authority.  But,  anotbe^^ 
question  (as  we  see  by  the  text)  has  been  made,  whether  he  is  liable,  when  h^e^ 
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band  fid€j  still  he  does  a  wrong  to  the  other  party ;  and  if  that 
wrong  produces  an  injury  to  the  latter,  owing  to  his  confidence 
in  the  truth  of  an  express  or  implied  assertion  of  authority  by 
the  agent,  it  is  perfectly  just,  that  he,  who  makes  such  an  asser- 
tion, should  be  personally  responsible  for  the  consequences,  rather 
than  that  the  injury  should  be  borne  by  the  other  party,  who  has 
been  misled  by  it^  Indeed,  it  is  a  plain  principle  of  equity,  as 
well  as  of  law,  that  where  one  of  two  innocent  persons  must 
suffer  a  loss,  he  ought  to  bear  it,  who  has  been  the  sole  means 
of  producing  it,  by  inducing  the  other  to  place  a  false  coiifi- 
dence  in  bis  acts,  and  to  repose  upon  the  txuth  of  his  state- 
ments.^ 

§  264  a.  But  although  an  agent,  who  undertakes  to  act  for  a 
principal  without  authority,  or  exceeds  his  authority,  is  responsi- 
ble [in  some  way]  to  the  other  contracting  party  therefor ;  yet  it 
may  sometimes,  under  such  circumstances,  become  a  nice  ques- 

flopposes  that  be  has  authority,  and  he  has  none ;  as,  for  example,  where  he  mis- 
construes the  instrument,  conferring  authority  on  him  ;  or,  where  the  instrument, 
conferring  the  authority,  turns  out  to  be  a  forgery,  and  he  supposed  it  to  be  gen- 
uine. In  Polhill  V,  Walter,  S  Bam.  &  Adolph.  114,  Lord  Tenterden,  in  deliver- 
ing  the  opinion  of  the  Court,  seems  to  have  thought,  that  the  right  of  action  was 
fimnded  solely  upon  there  being  an  affirmation  of  authority,  when  the  party 
knew  it  to  be  fiedse  ;  and  that,  therefore,  if  the  party  acted  under  the  authority 
of  a  forged  instrument,  supposing  it  to  be  genuine,  he  would  not  be  responsible. 
9nt,  there  is  great  reason  to  doubt  this  doctrine ;  for,  if  a  person  represents  him- 
self as  having  authority  to  do  an  act  when  he  has  not,  and  the  other  side  is  drawn 
into  a  contract  with  him,  and  the  contract  becomes  void  for  want  of  such  au- 
thority, the  damage  is  the  same  to  the  party  who  confided  in  such  representation, 
whether  the  party  making  it,  acted  with  a  knowledge  of  its  &lsity  or  not  In 
ihoTt,  he  undertakes  for  the  truth  of  his  representation.  No  such  distinction 
was  relied  on  in  Dusenbury  v.  Ellis,  S  John.  Cas.  70;  Rossiter  v,  Bossiter,  8 
Wend.  K.  494 ;  Ballon  v,  Talbot,  16  Mass.  K  461  ;  in  all  which  cases  the  note 
was  signed,  or  indorsed,  without  authority  from  the  principal  The  Court  there 
pnt  the  liability  of  the  agent  upon  the  general  ground,  that  he  acted  without 
authority.  The  distinction  of  Lord  Tenterden  b  now  entirely  overthrown  in. 
the  recent  case  of  Smout  v.  libery,  10  Mees.  &  Welsh.  1,  9,  10.  See  also  the 
Tety  able  note  of  Mr.  Smith,  to  the  case  of  Thomson  v.  Davenport,  9  Bam.  & 
Cremw.  78,  in  his  <' Leading  Cases,**  Vol.  2,  p.  222-227;  Post,  §  265  a,  note. 
Am  to  what  would  be  the  effect  of  a  subsequent  ratification  by  the  principal,  and 
whether  it  would  take  away  any  right  of  action  against  the  agent,  see  ante,  §  244, 
and  note. 

1  Smout  V.  Bbery,  10  Mees.  &  Welsh.  1,  9,  10  ;  Post,  §  266  a. 

*  Ante,  §  56.    See  Campbell  v,  Hillman,  15  B.  Monroe,  516. 
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tion,  in  cases  of  contracts  made  by  him  as  agent,  and  in  the 
name  of  his  principal,  in  what  manner  the  remedy  is  to  be 
sought  against  him,  whether  by  an  action  ex  directo  against  him 
upon  the  contract  itself,  or  by  a  special  action  on  the  case,  for 
the  wrong  done  thereby  to  the  other  contracting  party.  It  seems 
clear,  that  in  no  case  can  an  agent  be  sued  on  the  very  instru- 
ment itself,  as  a  contracting  party,  unless  there  are  apt  words 
therein,  so  to  charge  him.  Thus,  if  a  person,  acting  as  agent  for 
another,  should  without  authority,  or  exceeding  his  authority, 
make  and  execute  a  deed  in  the  name  of  his  principal,  and  not 
in  his  own  name,  the  agent  would  not  be  liable  thereon,  although 
it  would  not  bind  the  principal.^     But,  suppose  there  are  apt 


1  Stetson  V.  Patten,  2  Greenl.  R.  S58 ;  Post,  274  a,  277,  278 ;  Ante^  §  49, 
note;  Wells  v.  Evans,  20  Wend.  R.  251;  Ante,  §  49,  note.  [See  Abbey  p. 
Chase,  6  Cosh.  54,  where  the  defendant  signed  bis  name  as  agent  to  a  sealed 
instrument,  the  body  of  the  covenant  being  in  the  name  of  the  principal  "  by 
their  agent,  &c.,''  Metcalf,  J.  said  :  "  It  does  not  appear  whether  the  de- 
fendant had  authority  to  bind  the  Hadley  Falls  Company,  by  deed  or  other- 
wise. But  in  the  view  which  we  take  of  the  case,  that  question  is  immaterial 
**  We  deem  it  very  manifest,  on  inspection  of  the  instrument  in  suit,  that  it  was 
the  intention  of  the  defendant  to  bind  the  company  and  not  to  bind  himself;  and 
that  the  plaintiff  must  have  so  understood  the  contract  And  if  this  had  been 
a  simple  contract,  executed  by  an  authorized  agent,  the  law  would  have  given 
effect  to  that  intention.  The  company,  and  not  the  defendant,  would  have  been 
bound.  The  authorities  on  this  point  are  numerous  and  decisive.  Northampton  • 
Bank  v.  Pepoon,  11  Mass.  292;  Andrews  v.  Estes,  2  Fairf.  270;  New  Enghind 
Ins.  Co.  V.  DeWolf,  8  Pick.  56 ;  Rice  v.  Govo,  22  Pick.  161;  Bayley  on  Bills, 
(2d  Am.  ed.)  72,  7S.  But  when  a  sealed  instrument  is  executed  by  an  agent 
or  attorney,  for  the  principal,  the  strict  technical  rule  of  the  conmion  law,  which 
has  never  been  relaxed  in  England  or  in  this  commonwealth,  requires  that  it  be 
executed  in  the  name  of  the  principal,  in  order  to  make  it  his  deed.  Brinley  v. 
Mann,  2  Cush.  887.  In  such  cases,  says  Story,  J.,  *  the  law  looks  not  to  the  in- 
tent alone,  but  to  the  fact,  whether  that  intent  has  been  executed  in  such  a  man- 
ner as  to  possess  a  legal  validity.'  5  Peters,  350.  See  also  Locke  v.  Alexander, 
.1  Hawks,  416.  The  plaintiff's  counsel,  in  applying  this  strict  rule  to  the  instm- 
ment  in  suit,  contends  that  it  does  not  bind  the  Hadley  Falls  Company,  and  that, 
as  the  defendant  has  not  bound  the  company,  he  has  bound  himself.  But  in  de- 
ciding whether  the  defendant  has  or  has  not  bound  himself,  we  need  not  decide 
whether  he  has  or  has  not  bound  the  company.  For  it  does  not  necessarily 
follow,  that  a  contract,  made  by  an  authorized  agent,  which  does  not  bind  the 
principal,  becomes  the  agent's  contract,  and  makes  him  answerable  if  it  it  not 
performed.  This  depends  upon  the  legal  effect  of  the  terms  of  the  contract.  If 
the  agent  employs  such  terms  as  legally  import  an  undertaking  by  the  principal 
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words  in  the  instrament,  which  may  charge  him  personally,  and 
yet  he  signs  the  same  in  his  own  name  as  agent  of  another, 


only,  the  contract  is  the  principars,  and  he  alone  is  boand  by  it.  But  if  the  terms 
of  the  contract  legally  import  a  personal  undertaking  of  the  agent,  and  not  of  the 
principal,  then  it  is  the  contract  of  the  agent,  and  he  alone  is  answerable  for  a 
breach  of  it  So  when  one  who  has  no  authority  to  act  as  another's  agent,  as- 
sumes so  to  act,  and  makes  either  a  deed  or  a  simple  contract,  in  the  name  of  the 
other,  he  is  not  personally  liable  on  the  covenants  in  the  deed,  or  on  the  promise 
in  the  simple  contract,  unless  it  contains  apt  words  to  bind  him  personally.  Stet- 
son V.  Fatten,  2  Greenl.  358 ;  Ballon  v.  Talbot,  16  Mass.  461 ;  Delius  v.  Cawthom, 
2  Dey.  90.  The  only  remedy  against  him,  in  this  Commonwealth,  is  an  action 
on  the  case  for  fidsely  assuming  authority  to  act  as  agent.  See  also  13  Ad.  &  £1. 
N.  R.  744. 

**  These  principles  lead  us  to  the  conclusion  that  the  ruling  at  the  trial  of  this 
caBB  was  wrong,  and  that  the  defendant  is  not  chargeable  in  the  present  action. 
The  instrument  sued  on  purports  to  be,  and  was  intended  to  be,  a  deed  inter 
partes,  namely,  the  Hadley  Falls  Company  and  the  plaintiff.  The  defendant,  as 
agent  of  the  company,  signed  his  own  name,  merely  adding  thereto  the  word 
'  agent,'  and  affixed  his  own  seal ;  the  plaintiff  signed  his  name  and  affixed  his 
seal ;  and  these  acts  were  done  as  the  acts  of  the  parties  before  named.  It  seems 
to  OS  impossible  to  charge  the  defendant,  on  this  instrument,  as  on  a  contract 
made  by  him  with  the  plaintiff.  If  any  words  had  been  inserted  in  the  instra- 
ment, expressing  the  defendant's  personal  undertaking  to  fulfil  the  contract  on 
behalf  of  the  company,  he  would  have  been  personally  bound,  although  the  in- 
strument was  prepared  as  a  deed  inter  partes,  Salter  v.  Kingly,  Carth.  76,  and 
Holt,  210.    But  no  such  words  are  found  in  the  instrument. 

**  We  cannot  distinguish  this  case,  in  principle,  from  that  of  Hopkins  v,  Mehaf- 
fey,  11  S.  &  R.  126.  In  that  case,  articles  of  agreement  were  made  between  an 
incorporated  turnpike  company,  of  the  one  part,  and  Hopkins,  of  the  other  part, 
by  which  Hopkins  agreed  to  finish  the  mason-work  of  a  certain  bridge,  and  find 
all  the  materials ;  and  the  corporation  agreed  to  pay  him  a  certain  sum  for  said 
work  and  materials.  The  conclusion  of  the  agreement  was  thus :  *  For  the  true 
and  faithful  performance  of  the  covenants,  agreements,  and  stipulations  in  these 
presents  contained,  the  parties  hereto  bind  themselves,  each  to  the  other,  in  the 
penal  sum  of  two  thousand  dollars.  In  witness  whereof,  the  said  parties  to  these 
presents  have  hereunto  interchangeably  set  their  hands,  and  affixed  their  seals. 
James  Mehaffy,  [seal].  Joseph  Hopkins,  [seal].  Signed  by  the  president  in  be- 
half of  the  president,  managers,  and  company  of  the  Manchester  Turnpike-road, 
and  by  Joseph  Hopkins,  on  his  part,  in  presence  of  William  Child.'  An  action 
of  covenant  broken  was  brought  by  Hopkins,  against  Mehaffy,  the  president;  but 
it  was  decided  that  he  was  not  liable.  Gibson,  C.  J.,  said :  *  The  paper  is  not  the 
defendant's  deed.  He  sealed  and  delivered  it  undoubtedly ;  but  there  is  some- 
tibing  more  than  sealing  and  delivery  necessary  to  a  deed.  It  ought  to  contain 
the  proper  parts  of  a  contract ;  and  in  this  instrument  there  are  bo  obligatory 
words  applicable  to  the  person  of  the  defendant    Even  the  sealing  and  delivery 
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the  question  may  be  presented  under  a  different  aspect.  Thus, 
for  example,  if  an  agent  should,  without  due  authority,  make 
a  promissory  note,  saying  in  it,  <<  I  promise  to  pay,"  &c.,  and 
sign  it  "  C.  D.  by  A.  B.  his  agent,"  or  "  A.  B.  agent  of  C.  D.";  in 
such  a  case,  may  the  words  as  to  the  agency,  be  rejected,  and 
the  agent  be  held  personally  answerable  as  the  promisee  of  the 
note?  Upon  this  point  the  authorities  do  not  seem  to  be  en- 
tirely agreed.^ 


were  as  the  president,  and  in  behalf  of  the  corporation.  K  the  defendant  had 
aathority  to  contract  for  the  corporation,  although  he  has  done  so  informally, 
there  cannot  be  a  doubt,  that  as  the  work  has  been  done,  the  plaintiff  may  have 
an  action  of  some  sort  against  it  But  he  never  treated  on  the  basis  of  the  de- 
fendant being  personally  answerable ;  and  to  permit  him  to  maintain  this  action 
would  permit  him  to  have,  what  was  not  in  the  contemplation  of  either  party,  re- 
course to  the  person  of  the  agent.'  See  also  Townsend  v.  Corning,  28  Wend.  485, 
and  Townsend  v.  Hubbard,  4  Hill,  351." 

.  ^  See  Downman  v.  Jones,  4  Q.  B.  Rep.  235,  note.  In  cases  where  a  person 
executes  an  instrument  in  the  name  of  another  without  authority,  there  is  some 
diversity  of  judicial  opinion,  as  to  the  form  of  action  in  which  the  agent  is  to  be 
made  liable  for  the  breach  of  duty.  In  England,  it  has  been  intimated  that  the 
suit  must  be  by  a  special  action  on  the  case.  Polhill  v,  Walter,  8  Bam.  &  Adolph. 
114;  Lewis  v.  Nicholson,  18  Q.  B.  503;  12  Eng.  Law  &  Eq.  R.  480,  and  Ben- 
nett's note.  The  same  doctrine  has  been  asserted  in  Massachusetts.  Long  o. 
Colbum,  11  Mass.  R.  97 ;  Ballou  v,  Talbot,  16  Mass.  R.  461 ;  Jefts  v,  York,  4  Cush. 
871,  an  important  case  on  this  subject;  S.  C.  10  Cush.  R.  392 ;  and  in  Fennsyl- 
yania,  in  Hopkins  v.  Mehaffey,  11  Serg.  &  R.  129.  And  see  Moor  v,  Wilson, 
6  Foster,  882.  [But  more  recently  it  has  been  adjudged  in  the  Exchequer 
Chamber,  that  the  agent  is  liable  upon  an  implied  contract  that  he  has  authority 
to  bind  his  principal.  Collen  v.  Wright,  8  El.  &  Bl.  646 ;  7  Id.  301.  But  see  the 
very  able  dissenting  opinion  of  Cockbum,  C.  J.,  in  that  case.  It  seems  now  well 
settled,  that  an  agent  is  not  liable  on  a  written  contract  itself,  made  by  him  in  the 
name  of  his  principal,  merely  because  he  had  no  authority  to  execute  such  a  con- 
tract Jenkins  v.  Hutchinson,  13  Q.  B.  Rep.  744 ;  Lewis  v.  Nicholson,  18  Id. 
508.]  In  New  York,  [and  some  other  States,]  it  has  been  held,  that  an  action 
may,  under  such  circumstances,  be  maintained  upon  the  instrument,  as  if  it  were 
executed  by  the  agent  personally.  Thus,  if  an  agent,  without  authority,  should 
sign  a  note  in  the  name  of  another,  it  has  been  held  that  he  may  be  sued  thereoat 
as  if  it  were  his  own  note.  Dusenbury  v,  Ellis,  8  Johns.  Cas.  70 ;  Roberts  v. 
Button,  14  Verm.  195 ;  Royce  v,  Allen,  28  Id.  286 ;  Ante,  §  251,  note.  See  also 
White  V.  Skinner,  18  Johns.  R.  807 ;  Meech  t;.  Smith,  7  Wend.  R  815 ;  Palmer 
V,  Stevens,  1  Denio,  471.  [But  in  New  York  this  rule  is  limited  to  cases  where 
there  was  a  want  of  authority  in  fact  to  execute  the  contract  Walker  v.  Bank 
of  New  York,  5  Seld.  582.]  See  further,  Byarr  v.  Doores,  20  Misso.  R.  284 ;  Coff- 
man  v.  Harrison,  24  Id.  524    Cunuingham  v.  Soules,  7  Wend.  R.  106 ;  Stetson 
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§  265.  This  doctrine,  however,  as  to  the  liability  of  the  agent, 
where  he  contracts  in  the  name,  and  for  the  benefit  of  the  princi- 
pal, without  having  due  authority,  is  founded  upon  the  supposi- 
tion, that  the  want  of  authority  is  unknown  to  the  other  party, 
or,  if  known,  that  the  agent  undertakes  to  guarantee  a  ratifica- 
tion of  the  act  by  the  principal.  But  circumstances  may  arise, 
in  which  the  agent  would  not,  or  might  not,  be  held  to  be 
personally  liable,  if  he  acted  without  authority,  if  that  want  of 
authority  was  known  to  both  parties,  or  unknown  to  both  par- 
ties. Thus,  if,  at  the  time  of  the  contract,  the  agent  should 
declare  that  he  had  no  authority,  but  that  he  thought  his  prin- 
cipal would  ratify  the  act,  as  being  for  his  benefit ;  and,  at  the 
same  time,  he  should  declare  that  he  only  acted  as  expressive  of 
his  opinion  and  belief,  and  did  not  intend  to  bind  himself  person* 
ally,  if  the  principal  should  not  ratify  it,  and  this  was  fully  un- 
derstood and  agreed  to  on  the  other  side ;  in  such  a  case,  t|iere 
would  not  seem  to  be  any  legal  ground  upon  which,  in  case  of  a 
non-ratification  by  the  principal,  the  agent,  thus  acting  bond  fide j 
could  be  held  personally  responsible. 

§  265  a.  But  let  us  suppose  another  case,  where  an  agent  con- 
tracts in  the  name  of  his  principal,  having  an  original  authority 
so  to  do ;  and  it  turns  out  that,  unknown  to  both  parties,  the 
authority  has  been  revoked  by  the  death  of  the  principal,  so  that, 
in  contemplation  of  law,  there  exists  no  principal ;  the  question 
will  then  arise,  whether,  inasmuch  as  neither  the  principal,  nor 
his  legal  representative,  is  bound  by  the  contract,^  the  agent  who 
has  acted  bondfidsy  wiU,  under  such  circumstances,  be  responsible 
to  the  other  contracting  party  for  any  loss  or  damage  sustained 


V.  Patten,  2  Greenl.  R.  358 ;  2  Kent,  Comm.  Lect.  41,  pp.  681,  682,  (4th  edit) ; 
Chitty  on  Contr.  211.  See  also  Woodes  v.  Dennett,  9  N.  Hamp.  R.  55^;  Royer 
V.  Allen,  2  Wms.  (Verm.)  286  ;  Bank  of  Hamburg  v,  Wrtky,  4  Strobh.  87 ;  Pet- 
tingell  9.  McGregor,  12  N.  Hamp.  R  180 ;  Grafton  Bank  v.  Flanders,  4  Id.  289 ; 
Ifahew  V.  Prince,  11  Mass.  R.  54;  2  Kent,  Comm.  Lect  41,  pp.  581,  682,  (4th 
edit.);  Clay  v.  Oakley,  17  Martin,  R.  188;  Perkins  v,  Washington  Ins,  Co.  4 
Cowen,  R.  469,  645;  Feeter  v.  Heath,  11  Wend.  R.  477;  Harper  v.  Little, 
2  GreenL  R.  14 ;  Lazarus  v.  Shearer,  2  Ala.  R.  452,  718,  N.  S.  However,  if  an 
agent,  in  purchasing  goods,  should  exceed  his  authority,  he  may  be  properly 
treated  as  the  purchaser,  since  no  other  person  would  be  liable.  Hampton  v. 
Speckenagle,  9  Serg.  &  R  212. 
1  Blades  v.  Free,  9  Bam.  &  Cress.  167. 
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thereby.  It  has  been  recently  held,  upon  very  full  consideration, 
and  upon  reasoning  entirely  satisfactory,  that  the  agent  will  not, 
under  such  circumstances,  be  responsible ;  upon  the  ground,  that 
the  continuance  of  the  life  of  the  principal  must  be  deemed  to 
be  a  fact  equally  within  the  contemplation  of  both  parties,  as 
the  basis  of  the  contract ;  and,  consequently,  neither  is  deceived 
or  misled  by  the  other,  as  to  the  conditions  essential  to  give  it 
validity.  In  short,  each  understands  that  the  contract  proceeds 
upon  the  presumption,  that  the  principal  is  still  living,  and  capa- 
ble of  being  bound  by  the  contract,  and  that  the  agent  only  stip- 
ulates for  good  faith,  and  the  existence  of  an  original  authority 
to  make  the  contract  If,  at  the  time,  the  agent  should  bond  fide 
say  to  the  other  party,  I  know  not  whether  my  principal  is  dead 
or  living ;  but,  if  living,  I  warrant  him  bound  by  the  contract ; 
no  doubt  could  be  entertained,  that,  if  the  principal  were  dead 
at  liie  time,  and  his  death  were  unknown  to  both  parties,  the 
the  agent  would  be  absolved  from  all  responsibility;  for  the 
other  party,  in  such  a  case,  takes  the  contract  sub  modo^  and  con- 
ditionaUy.  Now,  in  legal  contemplation,  there  is  no  distinction 
between  such  an  express  undertaking,  and  an  implied  engage- 
ment to  the  same  effect,  virtually  understood  at  the  time  by  both 
parties,  from  the  very  circumstances  of  the  case.^ 

1  Smout  t;.  Bbery,  10  Mees.  &  Welsh.  R.  1.     [See  Raodell  v,  Trimen,  88  Eng. 
Law  &  £q.  R.  280;  S.  C.  18  Com.  Bench  Rep.  786;  Carriger  v.  Whitting- 
ton,  26  Missouri,  818.]    In  this  case,  a  man,  who  was  in  the  habit  of  dealing 
with  the  plaintiff,  for  meal  supplied  to  his  house,  went  abroad,  leaving  his  wife 
and  family  resident  in  England,  and  died  abroad.     The  action  was  brought 
against  the  wife,  for  meal  supplied  afler  the  death  of  the  husband,  which  was 
unknown  to  both  parties ;  and  it  was  held,  that  the  wife  was  not  liable.    Mr. 
Baron  Alderson,  in  delivering  the  opinion  of  the  Court,  said :   **  We  took  time  to 
consider  this  question,  and  to  examine  the  authorities  on  this  subject,  which  ii 
one  of  some  difficulty.    The  point,  how  far  an  agent  is  personally  liable  who^ 
having  in  fact  no  authority,  professes  to  bind  his  principal,  has  on  various  occ»> 
sions  been  discussed.    There  is  no  doubt,  that,  in  the  case  of  a  fraudulent  mis- 
representation of  his  authority,  with  an  intention  to  deceive,  the  agent  would  be 
personally  responsible.    But,  independently  of  this,  which  is  perfectly  free  from 
doubt,  there  seem  to  be  still  two  other  classes  of  cases,  in  which  an  agent  who, 
without  actual  authority,  makes  a  contract  in  the  name  of  his  principal,  is  per- 
sonally liable,  even  where  no  proof  of  such  fraudulent  intention  can  be  given. 
First,  where  he  has  no  authority,  and  knows  it,  but  nevertheless  makes  the  con- 
tract, as  having  such  authority.  In  that  case,  on  the  plainest  principles  of  justice, 
he  is  liable.    For  he  induces  the  other  party  to  enter  into  the  contract,  on  wha^ 
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§  266.  In  the  next  place,  a  person  contraeting  as  agent,  will 
be  personally  responsible,  where  at  the  time  of  making  the 

■ftmounts  to  a  miarepresentation  of  a  fact  peculiarly  within  his  own  knowledge ; 
and  it  is  bat  jost,  that  he  who  does  so  should  be  considered  as  holding  himself 
oat  as  one  having  competent  authority  to  contract,  and  as  guaranteeing  the  con- 
sequences arising  from  any  want  of  such  authority.  But  there  is  a  third  class,  in 
which  the  Courts  have  held,  that,  where  a  party,  making  the  contract  as  agent, 
bond  fidt  believes  that  such  authority  is  vested  in  him,  but  he  has  in  &ct  no  such 
aatbority,  be  is  still  personally  liable.  In  these  cases,  it  is  true,  the  agent  is  not 
actuated  by  any  fraudulent  motives ;  nor  has  he  made  any  statement  which  he 
knows  to  be  untrue.  But  still  his  liability  depends  on  the  same  principles  as 
before.  It  is  a  wrong,  differing  only  in  degree,  but  not  in  its  essence,  from  the 
former  case,  to  state  as  true  what  the  individual  making  such  statement  does  not 
know  to  be  true,  even  though  he  does  not  know  it  to  be  false,  but  believes,  with- 
out sufficient  grounds,  that  the  statement  will  ultimately  turn  out  to  be  correct 
And,  if  that  wrong  produces  injury  to  a  third  person,  who  is  wholly  ignorant  of 
the  grounds  on  which  such  belief  of  the  supposed  agent  is  founded,  and  who  has 
relied  on  the  correctness  of  his  assertion,  it  is  equally  just  that  he  who  makes  ' 
ioch  assertion,  should  be  personally  liable  for  its  consequences.  On  examination 
of  the  authorities,  we  are  satisfied  that  all  the  cases  in  which  the  agent  has  been 
held  personally  responsible,  will  be  found  to  arrange  themselves  under  one  or 
other  of  these  three  classes.  In  all  of  them  it  will  be  found,  that  he  has  either 
been  guilty  of  some  fraud,  has  made  some  statement  which  he  knew  to  be  false,  or 
has  stated  to  be  true  what  he  did  not  know  to  be  true ;  omitting,  at  the  same  time, 
to  give  such  information  to  the  other  contracting  party  as  would  enable  him, 
equally  with  himself,  to  judge  as  to  the  authority  under  which  he  proposed  to 
act  Of  the  first,  it  is  not  necessary  to  cite  any  instance.  Polhill  v.  Walter  is 
an  instance  of  the  second  ;  and  the  cases  where  the  agent  never  had  any  author- 
ity to  contract  at  all,  but  believed  that  he  had,  as  when  he  acted  on  a  forged  war- 
rant of  attorney,  which  he  thought  to  be  genuine,  and%e  like,  are  instances  of 
the  third  class.  To  these  may  be  added  those  cited  by  Mr.  Justice  Story,  in  his 
book  on  Agency,  p.  261,  note  8,  (§  264,  n.  2.)  The  present  case  seems  to  us 
to  be  distinguishable  from  all  these  authorities.  Here  the  agent  had,  in  fact,  full 
aatbority  originally  to  contract,  and  did  contract  in  the  name  of  the  principal. 
There  is  no  ground  for  saying,  that  in  representing  her  authority  as  continuing, 
she  did  any  wrong  whatever.  There  was  no  ma/a  fidti  on  her  part ;  no  want 
of  due  diligence  in  acquiring  knowledge  of  the  revocation  ;  no  omission  to  state 
any  fact  within  her  knowledge  relating  to  it ;  and  the  revocation  itself  was  by 
the  act  of  God.  The  continuance  of  the  life  of  the  principal  was,  under  these 
drcomstances,  a  fact  equally  within  the  knowledge  of  both  contracting  parties, 
If,  then,  the  true  principle  derivable  from  the  cases  is,  that  there  must  be  some 
wrong  or  omission  of  right  on  the  part  of  the  agent,  in  order  to  make  him  per- 
sonally liable  on  a  contract  made  in  the  name  of  his  principal,  it  will  follow,  that 
the  agent  is  not  responsible  in  such  a  case  as  the  present.  And  to  this  con- 
clasion  we  have  come.  We  were,  in  the  course  of  the  argument,  pressed  with 
the  difficulty,  that,  if  the  defendant  be  not  personally  liable,  there  is  no  one 

26* 


S06  AGEirCT.  [CE. 


ooDtract,  he  does  not  disclose  ilie  tadt  of  his  agency ;  but  he 
treats  with  the  other  party,  as  being  himself  the  pnDcqpal ;  fat^ 
in  such  a  case,  it  follows  irresistiblT,  that  credit  is  given  to  him 
on  account  of  the  contract*  Thas,  if  a  &ctor,  or  broker,  cv 
other  agent,  baying  goods  in  his  own  name  for  his  prineipal, 
will  be  lesponrible  to  the  seUer  therefor  in  erery  caae,  wliere 
his  agency  is  not  disclosed.'    Bat  we  are  not,  therefore,  to  infa^ 

fiable  oo  this  oootnct  at  mil ;  for  Blades  r.  Free  bai  decided,  that  in  nch  a  can 
the  ezecoton  of  the  hiuibaiMl  are  DOt  Cable.  This  maj  be  so :  but  we  do  boC 
think,  that,  if  it  be  ao,  h  affords  to  ns  a  wfBrient  groond  fat  holding  the  deAead- 
ant  liable.  In  the  ordmarr  caae  of  a  vife,  vho  makes  a  oontract  in  her  hna- 
hand's  lifetime,  fir  which  the  husband  is  not  liable,  the  saase  cwsegnpnee  ftl- 
lows.  In  that  case,  as  here,  no  one  is  Bable  vpotk  the  oootnct  lo  made.  Ov 
jadgment,  oo  tl»e  pi^esent  frrasion,  is  foonded  oo  general  pnncqilei,  appBcaHc 
to  all  agents.  But  we  think  it  right  ako  to  advert  to  the  eireumaunce  that  tlni 
is  the  ease  of  a  mairied  wooian,  whose  sitoatioo  as  a  eootraeting  partj,  is  of  a 
peculiar  natare.  A  persoo,  who  oootraets  with  an  ordinarr  agent,  oootneli 
with  one  capable  of  cunti  acting  in  his  own  name ;  bnt  he  who  eootncts  with  a 
married  woman  knows,  that  she  is  in  genenl  incapable  of  making  anj  euouail, 
br  which  die  is  personallr  boond.  The  eootract,  therefore^  made  with  the  hm- 
band  br  her  instmmentalitT,  mar  be  conadered  as  eqniralent  to  one  omda  bgr 
the  hnsband  exdmirelr  of  the  agent.  Kow.  if  a  oootnct  were  made  on  the  teraa 
that  the  agent,  baring  a  deteiminable  aathasitT,  boond  his  piincipal,  bat  ez- 
presdr  siipaiated.  that  he  dwald  not  be  penonalhr  Sable  ImnmlC  k 
remonable,  thai,  in  the  abaenoe  of  all  mola  .^dep  on  the  part  of  the 
reipottsbifitT  shooM  rest  tqxm  him.  And.  as  it  appean  to 
sataaied  as  the  defendant  was  in  this  case,  mar  fiuir  be  oonadered 
so  rtipolating  fat  herself:  and  oo  this  liauted  groond.  therefore^  we  tlnnk  ahe 
wooM  not  be  liable* nnd^  soch  ciiiuuBCanoes  as  these.*    See  post,  §  4S5. 


1  Winmrr.  GnggB.5CndLS10:OweBr.  Goodi.S]^B.6«7;  Foit,f  Sfl; 


£z  parte  Hartop.  IS  Yes. S5S :  Fstenoo  r,  Gandaseqm,  15  £mC  €S,M;  3  Chiltf 
on  Comm.  and  Ifannf  SI  1 :  Hanri  r.  Heffenan.  13  John.  B.5S,77;  t  livcm. 
on  AgescT,  245-247,  257,  (edit.  I^^IS) ;  2  Kent.  Comm.  Lect.  41,  pp.  €30,  €31, 
(4ih  ediL);  Scackpole  r.  Arnold,  11  Urns.  B.  27:  James  r.  Bixbj,  11  Mmb.  K. 
34.  37,  3$:  Bedfosd  r.  Jnoofaa,  1€  Maitm,  B.  530:  Brockwar  r.  ADen,  17  Wend. 
B.40.43;  2  Kent,  Comm.  Lect.  41.  p.  €2»-«Sl,  (4th  edit);  Hjde  v.  WdC 
4  ICUer.  Loois.  B.  234 :  Tainior  r.  PrendeigML.  3  OS,  B.  72;  Corika  e. 
ming,  €  Cowen.  B.  Ifil :  Bathboo  r.  Bndkmg.  15  John.  B.  1 ;  Waxing  a. 
IS  Wend.  B.  425:  ICIk  r.  Hont.  20  WewL  B.  431 :  Bcdfcid  a.  Jaooha,  4  Id- 
ler. Lcnii.  B.  52$ :  Beebe  «.  Bobem.  12  Wend.  B.  413;  Baraaood  r.  Crowa  ft 
E^  lAilk.  2  llcacalC  B.  319:  Smiih  on  Mere.  Law,  pp.  134,  13C,  140, 141, 
(3d  edit.  1&43):  Cpttm  r.  Gnr.  2  GreenL  B.  373:  Keen  e.  Spi^ne,  3  GveenL 
&.  77 :  Fkzker  r.  DonaUnu  2  Wans  ft  Sezg.  9 :  UcOeUan  a.  Pkiker,  27  IGi- 
SQ«i.l€2. 
<  Filer  on  AgencT,  by  Lbvd,  371,  372;  llaisan  i;. Gdbr,  cited  ibid,  note; 
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that  the  principal  may  not  also,  when  he  is  afterwards  discov- 
ered, be  liable  for  the  payment  of  the  price  of  the  same  goods ; 
for,  in  many  cases  of  this  sort,  as  we  shall  hereafter  abundantly 
see,  the  principal  and  agent  may  both  be  severally  liable  upon 
the  same  contract.^ 

§  267.  The  same  principle  will  apply  to  contracts  made  by 
agents,  where  they  are  known  to  be  agents,  and  acting  in  that 
character,  but  the  name  of  their  principal  is  not  disclosed ;  for, 
until  such  disclosure,  it  is  impossible  to  suppose,  that  the  other 
contracting  party  is  willing  to  enter  into  a  contract,  exonerating 
the  agent,  and  trusting  to  an  unknown  principal,  who  may  be 
insolvent,  or  incapable  of  binding  himself.^  Thus  where  a  con- 
tract is  made  with  an  auctioneer  for  the  purchase  of  goods  at 
a  public  sale,  and  no  disclosure  is  made  of  the  principal  on 
whose  behalf  the  commodity  is  sold,  the  auctioneer  will  be  liable 
to  the  purchaser  to  complete  the  contract,  although  from  the 
nature  of  public  sales,  it  is  plain  that  he  acts  as  agent  only.^ 


8  Kent,  Comm.  Lect  41,  pp.  630,  68 1,  (4tli  edit.) ;  See  Dale  v.  Humfrey,  1  Ellis, 
BL  &  Ellis,  1004  ;  Gillett  v.  Offor,  18  C.  B.  91S ;  S  Chitty  on  Comm.  and  Mannf. 
211 ;  Smith  on  Merc.  Law,  78,  79,  (2d  edit)  ;  Id.  ch.  5,  §  5,  p.  184-1S6 ;  140, 
141,  (8d  edit  1848.) 

1  Paterson  v.  Gandasequi,  15  East,  R.  62,  68, 69 ;  Smith  on  Merc.  Law,  78,  79, 
(2d  edit) ;  Id.  ch.  5,  §  5,  p.  184-136,  140,  141,  (3d  edit  1843)  ;  Thompson  v. 
DaTenport,  9  Bam.  &  Cressw.  78,  88 ;  Jones  v.  Littledale,  6  Adolph.  &  Ellis, 
486;  Pentz  v.  Stanton,  10  Wend.  R.  271.  In  Jones  v,  Littledale,  6  Adolph.  & 
Ellis,  490,  Lord  Denman,  speaking  on  this  point,  said :  **  There  is  no  doubt,  that 
evidence  is  admissible  on  behalf  of  one  of  the  contracting  parties,  to  show,  that 
the  other  was  agent  only,  though  contracting  in  his  own  name ;  and  so  to  fix  the 
xeal  principal.  But  it  is  clear,  that,  if  the  agent  contracts  in  such  a  form  as  to 
make  himself  personally  responsible,  he  cannot  afterwards,  whether  his  principal 
were,  or  were  not,  known  at  the  time  of  the  contract,  relieve  himself  from  that 
responsibility.  Taintor  v,  Prendergast,  8  Hill,  R.  72;  Higgins  v.  Senior,  8 
Mees.  &  Welsh.  884 ;  Ante,  §  264 ;  Post,  §§  269,  270 ;  Kymer  v.  Suwercropp, 
1  Camp.  R.  109  ;  Raymond  v.  Crown  &  Eagle  Mills,  2  Metcalf,  R.  319 ;  Post, 
SI  269,  270,  275  ;  Hastings  v.  Lovering,  2  Pick.  R,  221 ;  2  Kent,  Comm.  Lect 
41,  p.  680,  (4th  edit) ;  Paige  v.  Stone,  10  Metcalf,  R.  160. 

•Winsor  v.  Griggs,  5  Cush.   210;  Paley  on  Agency,  by  Lloyd,  372,  878; 

8  Chitty  on  Comm.  and  Manuf.  211 ;  Paterson  v.  Gandasequi,  15  East,  R.  62,  68, 
69;  Ex  parte  Hartop,  12  Ves.  852;  Smith  on  Merc.  Law,  78,  79,  (2d  edit)  ; 
Id.  ch.  4,  §  5,  p.  184-136,  140,  141,  (8d  edit  1848)  ;  Thompson  v.  Davenport, 

9  Bam.  &  Cresaw.  78,  88;  2  Kent,  Comm.  Lect  41,  p.  629-631,  (4th  edit) 

8  Hanson  v.  Roberdeau,  Peake,  Rep.  120 ;   Paley  on  Agency,  by  Lloyd,  372, 
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So,  if  the  agent  should,  at  the  time  of  the  pnrchase  of  the  goods, 
acknowledge  that  he  is  purchasing  for  another  person,  but  shoold 
not  then  name  him ;  in  such  a  case  he  would  be  held  personally 
liable,  although  the  principal,  when  discovered,  might  also  be 
liable  for  the  debt.^     [So  where  a  person  signed  a  receipt  fot 


S78;    Jones  v.  Littledale,  6  Adolph.  &  Ellis,  R.  486.    [See  Gillett  v.  Oflbr,  IS 
C.  B.  918.] 

1  Thompson  i;.  Davenport,  9  Barn.  &  Cressw.  78,  88 ;  Smith  on  Merc  Law, 
66,  78,  79,  (2d  edit.)  ;  Id.  ch.  5,  §  5,  p.  134-136,  140,  141,  (8d  edit  1648.)    In 
Thompson  v.  Davenport,  9  Bam.  &  Cressw.  78,  86,  87,  Lord  Tenterden  said: 
**  I  take  it  to  be  a  general  rule,  that  if  a  person  sells  goods,  (supposing,  at  the  time 
of  the  contract,  he  b  dealing  with  a  principal,)  but  afterwards  discovers  that  the 
person  with  whom  he  has  been  dealing  is  not  the  principal  in  the  transactioo, 
but  agent  for  a  third  person,  though  he  maj  in  the  meantime  have  debited  the 
agent  with  it,  he  may  afterwards  recover  the  amount  from  the  real  principal,  sub- 
ject, however,  to  this  qualification,  that  the  state  of  the  account  between  the  prin- 
cipal and  the  agent  is  not  altered  to  the  prejudice  of  the  principal.    On  the  other 
hand,  if,  at  the  time  of  the  sale,  the  seller  knows,  not  only  that  the  person  who  is 
nominally  dealing  with  him,  is  not  principal,  but  agent,  and  also  knows  who  the 
principal  really  is,  and,  notwithstanding  all  that  knowledge,  chooses  to  make  the 
agent  his  debtor,  dealing  with  him  and  him  alone,  then,  according  to  the  cases  of 
Addison  v»  Gandasequi,  and  Paterson  v,  Gandasequi,  the  seller  cannot  afterwards, 
on  the  failure  of  the  agent,  turn  round  and  charge  the  principal,  having  once 
made  his  election,  at  the  time  when  he  had  the  power  of  choosing  between  the 
one  and  the  other.    The  present  is  a  middle  case.    At  the  time  of  the  dealing  fyt 
the  goods,  the  plaintiffs  were  informed  that  M'Kune,  who  came  to  them  to  buy  the 
goods,  was  dealing  for  another,  that  is,  that  he  was  an  agent,  but  they  were  not 
informed  who  the  principal  was.    They  had  not,  therefore,  at  that  time,  the  means 
of  making  their  election.    It  is  true,  that  they  might,  perhaps,  have  obtained  those 
means,  if  they  had  made  further  inquiry ;  but  they  made  no  further  inquiry.    Not 
knowing  who  the  principal  really  was,  they  had  not  the  power,  at  that  instant,  of 
making  their  election.    That  being  so,  it  seems  to  me  that  this  middle  case  ftlls, 
in  substance  and  effect,  within  the  first  proposition  which  I  have  mentioned,  the 
case  of  a  person  not  known  to  be  an  agent ;  and  not  within  the  second,  where  the 
buyer  b  not  merely  known  to  be  agent,  but  the  name  of  his  principal  is  ibo 
known."    Mr.  Justice  Bayley  added :  ^  Where  a  purchase  is  made  by  an  agent, 
the  agent  does  not,  of  necessity,  so  contract  as  to  make  himself  personally  liable ; 
but  he.  may  do  so.    If  he  does  make  himself  personally  liable,  it  does  not  fi>Uow 
that  the  principal  may  not  be  liable  also,  subject  to  this  qualification,  that  the 
principal  shall  not  be  prejudiced  by  being  made  personally  liable,  if  the  justice  of 
the  case  is,  that  he  should  not  be  personally  liable.    If  the  principal  has  paid  the 
agent,  or  if  the  state  of  accounts  between  the  agent  here  and  the  principal  wonld 
make  it  unjust  that  the  seller  should  call  on  the  principal,  the  fact  of  payment,  or 
such  a  state  of  accounts,  would  be  an  answer  to  the  action  brought  by  the  seller, 
where  he  had  looked  to  the  responsibility  of  the  agent.    But  the  seller  who  knows 
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goods  to  be  forwarded  over  several  railroad  lines,  but  he  did  not 
disclose  for  what  corporations  he  acted,  nor  did  the  other  party 
know,  and  there  were  several  routes  and  companies  which  would 
satisfy  the  description  given  in  the  receipt,  which  was  signed 
"  G.  W.  for  the  corporations,"  G.  W.  was  held  not  liable  on  said 
receipt,  for  the  loss  of  the  goods,  although  he  was  not  agent  for 
one  of  the  companies  over  whose  road  he  sent  the  goods,  an^ 
although  after  their  loss  he  verbally  promised  to  pay  for  them.^] 

who  the  principal  is,  and,  instead  of  debiting  that  principal,  debits  the  agent,  is 
considered,  according  to  the  authorities  which  have  been  referred  to,  as  consent- 
ing to  look  to  the  agent  only,  and  is  thereby  precluded  from  looking  to  the  prin- 
cipal. But  there  are  cases  which  establish  this  position,  that,  although  he  debits 
the  agent,  who  has  contracted  in  such  a  way  as  to  make  himself  personally  liable, 
yet,  unless  the  seller  does  something  to  exonerate  the  principal,  and  to  say  that 
he  will  look  to  the  agent  only,  he  is  at  liberty  to  look  to  the  principal,  when  that 
principal  is  discovered.  In  the  present  case,  the  seller  knew  that  there  was  a 
principal ;  but  there  is  no  authority  to  show,  that  mere  knowledge  that  there  is  a 
principal  destroys  the  right  of  the  seller  to  look  to  that  principal,  as  soon  as  he 
knows  who  that  principal  is,  provided  he  did  not  know  who  he  was  at  the  time 
when  the  purchase  was  originally  made.  It  is  said,  that  the  seller  ought  to  have 
asked  the  name  of  the  principal,  and  charged  him  with  the  price  of  the  goods. 
By  omitting  to  do  so,  he  might  have  lost  his  right  to  claim  payment  from  the  prin- 
cipal had  the  latter  paid  the  agent,  or  had  the  state  of  the  accounts  between  the 
principal  and  the  agent  been  such,  as  to  make  it  unjust  that  the  former  should  be 
called  upon  to  make  the  payment.  But,  in  a  case  circumstanced  as  this  case  is, 
where  it  does  not  appear  but  that  the  man  who  has  had  the  goods,  has  not  paid 
for  them,  what  is  the  justice  of  the  case  ?  That  he  should  pay  for  them  to  the 
seller,  or  to  the  solvent  agent,  or  to  the  estate  of  the  insolvent  agent,  who  has 
made  no  payment  in  respect  of  these  goods.  The  justice  of  the  case  is,  as  it  seems 
to  me,  all  on  one  side,  namely,  that  the  seller  shall  be  paid,  and  that  the  l}uyer, 
(the  principal,)  shall  be  the  person  to  pay  him,  provided  he  has  not  paid  any- 
body else.  Now,  upon  the  evidence,  it  appears  that  the  defendant  had  the  goods, 
and  has  not  paid  for  them,  either  to  M'Kune,  or  to  the  present  plaintiffs,  or  to 
anybody  else."    See  Paige  v.  Stone,  10  Metcalf,  R.  160. 

1  [Lyon  V.  Williams,  5  Gray,  557.  Dewey,  J.,  said :  **  The  case  stated  is 
clearly  a  case  of  agency,  and  that  agency  disclosed  upon  the  face  of  the  contract. 
Such  begig  the  case,  the  action  for  any  breach  of  the  contract  should  be  brought 
against  the  principal. 

^  No  doubt,  in  many  cases,  the  agent,  by  the  recitals  in  the  contract,  and  by 
the  form  of  his  signature  to  the  contract,  imposes  upon  himself  the  responsibility 
of  the  performance  of  the  contract.  But  here  the  written  contract  is  in  direct 
terms  that  of  others,  and  not  of  the  defendant  *  The  several  railroad  companies 
between  Boston  and  Zanesville  agree,'  and  the  defendant  signs  *  for  the  corpora- 
tions.' The  contract  also  limits  the  extent  of  the  liability  of  each  of  the  railroad 
corporations  to  its  own  line. 
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§  268.  It  is  partly  upon  this  ground,  and  partly  upon  the 
ground  of  general  convenience,  and  the  usage  of  trade,  that  the 
general  rule  obtains,  that  agents  or  factors,  acting  for  merchants 
resident  in  a  foreign  country,  (as,  for  example,  in  France  or  Ger- 
many,) are  held  personally  liable  upon  all  contracts  made  by  them 
for  their  employers ;  and  this  [it  is  sometimes  said]  without  any 
distinction,  whether  they  describe  themselves  in  the  contract  as 
agents,  or  not.  In  such  cases,  the  ordinary  presumption  is,  that 
credit  is  given  to  the  agents  or  factors  ;^  and  not  only,  that  credit 


"  But  it  is  said  that  the  name^  of  these  corporations  are  not  stated.  This  is 
true ;  but  they  are  capable  of  being  made  certain  hj  proper  inquiry,  and  the 
plaintiff  was  content  to  take  a  contract  thus  generally  designating  the  parties  with 
whom  the  liability  was  to  rest  for  the  safe  and  proper  conveyance  of  the  goods. 
If  we  are  correct  in  the  view  we  have  taken  as  to  who  are  the  parties  to  the 
contract,  no  difficulty  arises  as  to  the  other  points  taken  by  the  plaintiff.  If  the 
defendant,  as  servant  of  the  railroad  corporation  which  first  received  the  goods, 
and  whose  duty  it  was  to  carry  them  safely  to  the  line  of  the  next  raiht>ad  com- 
pany on  the  route  and  properly  deliver  them,  has  been  guilty  of  any  negligence 
in  that  respect,  and  has  sent  them  forward  on  a  wrong  route,  the  proper  party  to 
be  resorted  to,  in  an  action  for  damages  for  such  negligence,  is  the  principal,  and 
not  the  agent. 

"  There  is  no  legal  ground  for  charging  the  defendant  upon  any  subsequent 
promise  by  him  to  pay  the  damages  claimed  by  the  plaintiff.  There  was  no  con- 
sideration for  such  promise ;  and  the  statute  of  frauds  also  precludes  any  soch 
action,  the  promise  not  being  in  writing.  Nor  is  it  open  to  the  plaintiff  to  show 
in  the  present  action  that  of  one  of  the  railroad  corporations,  whose  road  composed 
a  part  of  the  route  on  which  these  goods  were  to  be  forwarded,  the  defendant  was 
not  a  legally  authorized  agent  If  any  injury  had  resulted  to  the  plaintiff  from 
that  cause,  the  proper  remedy  would  be  by  an  action  of  tort  for  false  representar 
tion,  or  for  acting  without  lawful  authority  from  such  railroad  corporation  in 
making  the  contract."] 

1  Paley  on  Agency,  by  Lloyd,  248,  878,  882;  Buller,  N.  P.  180;  De  GaiUon 
V,  L'Aigle,  1  Bos.  &  Pull.  858;  Paterson  v.  Grandasequi,  15  East,  R.  62 ;  Thomp- 
son V.  Davenport,  9  Barn.  &  Cressw.  78 ;  Smith  on  Merc.  Law,  76,  78,  (2d  edit.) ; 
Id.  ch.  5,  §  5,  p.  184-136,  140,  141,  (Sd  edit.  1848);  Peterson  v.  Ayre,  18  Com. 
B.  Rep.  853 ;  24  £ng.  Law  &  £q.  R.  382 ;  Smyth  v,  Anderson,  7  Conk  B.  Bep. 
21 ;  2  Liverm.  on  Agency,  249,  (edit.  1818.)  In  Thompson  v.  Davenport,  Loid 
Tenterden  said :  "  There*  may  be  another  case,  and  that  is,  where  a  British  mer- 
chant is  buying  for  a  foreigner.  According  to  the  universal  understanding  of 
merchants,  and  of  all  persons  in  trade,  the  credit  is  then  considered  to  tho  BritiA 
buyer,  and  not  to  the  foreigner.  In  this  case,  the  buyers  lived  at  Dumfries ;  and 
a  question  might  have  been  raised  for  the  consideration  of  the  jury,  whether,  in 
consequence  of  their  living  at  Dumfries,  it  may  not  have  been  understood  among 
all  persons  at  Liverpool,  where  there  are  great  dealings  with  Scotch  houses,  that  tbe 
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is  given  to  the  agents  or  fieictors,  but  that  it  is  exdusively  given 
them,  to  the  exoneration  of  their  employers.^     Still,  however,  this 


pUuDtiffs  had  ^Ten  credit  to  M'Kune  only,  and  not  to  a  person  living,  though  not 
in  a  foreign  country,  yet  in  that  part  of  the  king's  dominions,  which  rendered  him 
not  amenable  to  any  process  of  our  Courts  ?  But,  instead  of  directing  the  at- 
tention of  the  Recorder  to  any  matter  of  that  nature,  the  point  insisted  upon  by 
the  learned  counsel  at  the  trial  was,  that  it  ought  to  have  been  part  of  the  direc- 
tion to  the  jury,  that,  if  they  were  satisfied  the  plaintiffs,  at  the  time  of  the  order 
being  given,  knew  that  M'Kiye  was  buying  goods  for  another,  even  though  his 
principal  might  not  be  made  known  to  them,  they,  by  afterwards  debiting  M'Kune, 
had  elected  him  for  their  debtor.  The  point,  made  by  the  defendant's  counsel 
therefore,  was,  that  if  the  plaintiffs  knew  that  M'Kune  was  dealing  with  them  as 
agent,  though  they  did  not  know  the  name  of  the  principal,  they  could  not  turn 
round  on  him.  The  Recorder  thought  otherwise ;  he  thought  that,  though  they 
did  know  that  M'Kune  was  buying  as  agent,  yet,  if  they  did  not  know  who  his 
principal  really  was,  so  as  to  be  able  to  write  him  down  as  their  debtor,  the  de- 
fendant was  liable,  and  so  he  left  the  question  to  the  jury ;  and  I  think  he  did  right 
in  to  doing."  Bayley,  J.,  added :  **  There  may  be  a  course  of  trade,  by  which  the 
teller  will  be  confined  to  the  agent,  who  is  buying,  and  not  be  at  liberty  at  all  to 
look  to  the  principal.  Generally  speaking,  that  is  the  case,  where  an  agent  here 
buys  for  a  house  abroad.  There  may  also  have  been  evidence  of  a  course  of  trade, 
npplicable  to  an  agent  living  here,  acting  for  a  firm  resident  in  Scotland.  But 
that  does  not  appear  to  have  been  made  a  point  in  this  case,  and  it  is  not  included 
in  the  objection  which  it  now  made  to  the  charge  of  the  Recorder."  See  Stackpole 
V.  Arnold,  11  Mass.  R.  27;  Bradlee  v.  Boston  Glass  Manufactory,  16  Pick.  347, 
850.  In  Taintor  v.  Prendergast,  3  Hill,  R.  72,  73,  Mr.  Justice  Cowen,  in  deliver- 
ing the  opinion  of  the  Court,  said :  '*  It  may  be  admitted,  as  was  urged  in  the 
argument,  that,  whether  the  principal  be  considered  a  foreigner  or  not,  his  agent, 
omitting  to  disclose  his  name,  would  be  personally  liable  to  an  action.  Even  in 
eaae  of  a  foreign  principal,  however,  I  apprehend,  it  would  be  too  strong  to 
■iy,  that,  when  discovered,  he  would  not  be  liable  for  the  price  of  the  commodity 
purchased  by  his  agent.  This  may  indeed  be  said,  when  a  clear  intent  is  shown 
to  give  an  exclusive  credit  to  the  agent.  I  admit,  that  such  intent  may  be  in- 
ferred from  the  custom  of  trade,  where  the  purchaser  is  known  to  live  in  a  foreign 
coontry.  No  custom  was  shown  or  pretended  in  the  case  at  bar ;  and,  whore  the 
parties  reside  in  different  States  under  the  same  confederation,  this  has  been  held 
essentially  to  exonerate  the  principal.  Thompson  v.  Davenport,  9  Bam.  &  Cressw. 
7S.  It  will  be  seen,  by  this  case  and  others  referred  to  by  it,  that  the  usual  and 
decisive  indication  of  an  exclusive  credit  is,  where  the  creditor  knows  there  is  a 
finreign  principal,  but  makes  his  charge  in  account  against  the  agent.  If  the  seller 
be  kept  in  ignorance,  that  he  is  selling  to  an  agent  or  factor,  I  am  not  aware  of  a 
case,  which  denies  a  concurrent  remedy.  On  the  other  hand,  I  am  still  in  want 
of  an  anthority,  that,  where  an  agent  acquires  rights  in  a  course  of  dealing  for  his 

1  Ibid. ;  Pott,  §  400;  Wilson  v.  Zulueta,  14  Q.  B.  Rep.  405 ;  2  Kent,  Comm. 
Lect  41,  pp.  630,  631,  note  (b.)    See  GiUett  v.  Offer,  18  C.  B.  917. 
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presumption  is  liable  to  be  rebutted,  either  by  proofs,  that  credit 
was  given  to  both   principal  and  agent,  or  to  the  principal 

principal,  whether  the  latter  be  foreign  or  domestic,  and  his  name  is  kept  secret, 
the  principal  may  not  sue  to  enforce  those  rights.  I  admit,  that  the  defendant  is 
not,  by  such  form  of  action,  to  be  cut  off  from  any  equities  he  may  have  against 
the  agent.  So  far,  the  latter  is  considered  as  the  exclusiye  principal ;  but  no 
further.  As  a  general  rule,  the  latter  cannot  maintain  an  action  in  his  own  name 
at  all ;  and  the  exception  will  be  found  to  arise  from  cases  where  he  has  the  rights 
of  bailee,  or  some  other  rights ;  not  the  mere  powers  of  a  naked  agent"  Bat  see 
2  Kent,  Comm.  Lect.  41,  p.  631,  note  (b,)  (4th  edit) ;  Ante,  §  155;  Kirkpatrick 
V.  Stainer,  22  Wend.  R.  244.  In  this  last  case,  it  seems  to  have  been  thought  by 
Mr.  Senator  Yerplanck,  in  the  Court  of  Errors,  that  the  doctrine  was  stated  too 
strongly  in  the  text  of  the  first  edition  of  this  work.  I  confess  myself  not  satis- 
fied that  there  was  any  error  in  the  original  text,  which  propounds  the  credit, 
in  case  of  foreigners,  to  be  an  exclusive  credit  to  the  agent,  as  a  matter  of  pre- 
sumption, liable,  indeed,  to  be  rebutted;  but  still  a  presumption,  which  is  to 
prevail  in  the  absence  of  proof  of  any  usage,  or  contract,  to  the  contrary ;  and 
the  opinion  of  the  learned  Chancellor  (Walworth,)  in  the  same  case,  fully  sus- 
tains the  position.  The  very  case  before  the  Court  of  £rrors  seems  to  have 
proceeded,  in  the  Court  below,  upon  grounds  certainly  not  very  satisfactofy ; 
for,  assuming  the  foreign  principals,  in  that  case,  to  have  been  liable  on  the  con- 
tract, it  is  very  difficult  to  avoid  the  conclusion,  that  the  agent  had,  by  his  mode 
of  making  the  contract,  also  incurred  a  personal  liability.  Indeed,  the  case 
seems  irreconcilable  with  the  doctrine  laid  down  in  Higgins  v.  Senior,  8  Mees. 
&  Welsh.  R.  884,  844 ;  Post,  §  270,  and  note.  See  also  Smith  on  Merc  Law, 
ch.  5,  §  4,  p.  103-133 ;  Id.  §  7,  pp.  140,  146,  (Sd  edit  1848) ;  Post,  §  270.  In 
Taintor  v.  Prendergast,  3  Hill,  R.  72,  the  Supreme  Court  of  New  York  seems 
to  have  acted  upon  the  doctrine,  that  if  an  agent  of  a  foreigner  makes  a  contact 
in  his  own  name,  without  disclosing  the  name  of  his  principal,  the  latter  will  be 
bound  thereby,  and  liable  thereon,  although  the  agent  may  also  be  personallj 
liable.  In  that  case,  the  contract  was  made  in  New  York,  on  behalf  of  the  prin- 
cipal living  in  Connecticut ;  and  it  was  said,  that  in  such  a  case,  there  was  no 
usage  or  custom  of  trade  to  deem  it  an  exclusive  credit  to  the  agent  Thai 
circumstance  may,  perhaps,  properly  distinguish  the  case  from  that  of  a  contraet 
made  on  behalf  of  a  known  or  unknown  principal  living  in  England,  or  France* 
or^Germany.  The  same  distinction  was  recognized  in  Thompson  v.  Davenpoiti 
9  Barn.  &  Cress w.  78 ;  and  by  Mr.  Chancellor  Walworth,  in  Kirkpatrick  «. 
Stainer,  22  Wend.  R.  254,  255.  He  there  says :  "  Upon  a  careful  examinatioo 
of  the  law  on  this  subject,  I  have  therefore  arrived  at  the  conclusion,  that  then 
is  a  well-settled  distinction  between  the  personal  liability  of  an  agent  who  eon- 
tracts  for  the  benefit  of  a  domestic  principal,  and  one  who  contracts  for  a  prin- 
cipal who  is  domiciled  in  a  foreign  country.  I  do  not  think  that,  by  our  commer- 
cial usage,  it  is  applicable  to  the  case  of  a  principal  who  is  domiciled  in  another 
State  of  the  Union,  as  the  interests  of  trade  do  not  seem  to  require  it  Besides, 
it  does  not  appear  to  have  been  applied  in  England  to  the  case  of  a  principal 
residing  in  Scotland ;  although  in  the  case  of  Thompson  v.  Davenport,  before 
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only ;  ^  or  that  the  usage  of  trade  does  not  extend  to  the  partic- 
ular  case.^  [And  probably  the  better  rule  is  that  the  agent  of  a 
foreign  principal  is  not,  as  a  question  of  law,  personaUy  liable 
on  every  contract  made  for  his  principal.  It  is  rather  a  question 
of  fact  in  each  case,  a  question  of  intention ;  to  be  ascertained  by 
the  terms  of  the  particular  contract  and  the  surrounding  circum- 
stances.^ This  is  understood  to#be  the  rule  now  adopted  in  the 
United  States  Court.*] 

referred  to,  Lord  Tenterden  Supposed  it  might  have  been  a  proper  subject  of 
inquiry  for  the  jury,  whether  there  was  not  a  usage  of  trade  at  Liverpool,  to  give 
tlie  credit  to  the  agent  where  the  principal  resided  in  Scotland.  So  far  as  the 
law  18  settled  on  the  subject,  however,  it  only  applies  to  a  principal  domiciled  in 
ft  foreign  country,  or«  in  the  language  of  the  common  law,  *  beyond  the  seas.'" 
And  again :  ^*  I  see  no  difficulty  in  the  form  of  the  contract  in  this  case,  to  bind 
the  principals,  and  to  relieve  the  agent  from  personal  liability,  if  they  had  not 
been  domiciled  abroad.  It  is  well  settled,  that  in  a  commercial  contract,  not  un- 
der seal,  no  particular  form  of  words  is  necessary  to  bind  the  principal.  Where 
the  principal  is  known  to  the  other  party,  and  the  contract  is  formally  drawn  up 
and  signed  by  the  parties,  it  should  probably  appear  in  some  part  of  the  contract 
that  the  agent  is  acting  for  some  person  other  than  himself;  as  he  will  be  person- 
ally liable  if  he  expressly  contracts  in  his  own  name,  without  any  reference  to 
his  character  as  agent,  either  in  his  signature,  or  in  the  body  of  the  contract, 
although  he  was  duly  authorized  to  contract  on  behalf  of  his  principal.  The  true 
TuUfi  on  this  subject,  I  apprehend  to  be  this,  that  where  it  appears  from  a  con- 
tract, made  by  the  agent  for  a  domestic  principal,  that  he  was  such  agent,  the 
presumption  is  that  he  meant  to  bind  his  principal  only ;  unless  there  is  something 
in  the  contract  from  which  it  can  be  legally  inferred  that  he  meant  to  bind  him- 
self solely,  or  both  himself  and  his  principal,  for  the  performance  of  the  contract. 
On  the  contrary,  if  the  contract  is  made  on  behalf  of  his  foreign  correspondent, 
who  is  domiciled  abroad,  the  legal  presumption  is,  that  the  agent  meant  to  hold 
himself  personally  liable  for  the  performance  of  the  contract,  unless  from  the 
terms  of  the  contract  it  appears,  that  he  meant  to  contract  upon  the  credit  of  his 
foreign  principal  exclusively ;  for  the  agent,  in  such  a  case,  may  be  personally 
liable  on  the  contract,  although  the  principal  is  also  bound."  Mr.  Senator  Ver- 
planck  seems,  in  his  opinion  in  the  same  case,  (p.  262-264,)  to  have  recognized 
the  distinction  between  foreigners  resident  in  England  or  France,  and  citizens 
resident  in  another  State  of  this  Union.  Post,  §  400.  Where  credit  is  given  to 
a  foreign  principal,  who  is  known,  and  the  agent  represents  him  alone,  there  is 
no  doubt  that  the  presumption  of  an  exclusive  credit  to  the  agent  is  repelled. 
Tmeman  v.  Loder,  11  Adolph.  &  £11.  589. 

1  Ibid.;  Post,  §§  290,  350,  400,  423,  448;  Trueman  v,  Loder,  11  Adolph.  &  £11. 
589,  594,  595.  9  Ibid. 

3  Green  v.  Kopke,  86  Eng.  Law  &  Eq.  R.  396  ;  18  C.  B.  549.     And  see  Ma- 
bony  V.  Kekul^,  14  C.  B.  390 ;  Wilson  v,  De  Zulueta,  14  Q.  B.  405. 

4  Oelricks  V.  Ford,  23  How.  U.  S.  R.  49. 
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[§  268  a.  This  pFesumption  of  credit  being  given  alone  to  the 
agent,  and  not  to  the  foreign  principal,  applies  with  the  most  force 
to  purchases  made  by  an  agent  for  a  foreign  principal;  but  where 
a  written  contract  is  made,  and  expressed  to  be  with  the  foreign 
principal,  and  not  with  the  agent,  the  latter  is  not  liable,  although 
the  contract  be  signed  by  him,  '^  for,  and  on  account  of,"  the  for- 
eign principal.^  So,  where  the«contract  is  signed  ^'  A.  B.,  by  C. 
D.,  agent,"  it  does  not  bind  the  agent  personally,  although  the 
principal  resides  beyond  seas.^] 


[i  Mahony  v.  Kekul^,  U  C.  B.  390  ;  25  £ng.  Law  &  £q.  R.  278.  In  that  caM 
the  contract  read  thus :  '*  Contract  between  Messrs.  Yacher  &  Tilly,  Morlaiz, 
(France,)  and  Matthew  Mahony,  London.  Matthew  Mahony  engages  himaelf 
herewith  with  Messrs.  Yacher  &  Tilly,  Morlaix,  from  the  Ist  of  October,  1852, 
till  the  3 Ist  of  March,  1853,  for  the  proper  and  merchantable  cutting,  messing, 
and  preparing  of  French  provisions  at  Morlaix,  as  pork,  beef,  and  bacon,  on 
receiving  a  free  passage  out  to  Morlaix  from  London  and  back  again,  and  wages 
of  30s.  sterling  per  week. 

*'  Messrs.  Yacher  &  Tilly  finding  the  requisite  tools. 

"  Should  any  difierences  arise  on  account  of  Matthew  Mahony's  inability  or 
improper  conduct,  this  contract  is  to  be  considered  null  and  void,  and  Matthew 
Mahoncy  has  no  claim  for  further  wages  nor  free  passage  back  to  London. 

(Signed)  for  Yacher  &  Tilly,  "  Charles  Kekulk. 

"Matthkw  Mahokt." 

The  contract  may  stipulate  that  the  agent  shall  not  be  bound,  although  the 
principal  be  not  disclosed;  in  which  case  he  will  not  be  liable.  Oglesby  e. 
Ygleseas,  1  Ellis  Bl.  &  £1.  930 ;  Perderson  v.  Lotiuga,  28  Law  Times  Bep. 
267.] 

['^  Bray  v.  Kettell,  1  Allen,  (Mass  )  80,  (1861).  In  that  case,  Bigelow,  C.  J^ 
said :  "  This  action  is  brought  to  recover  damages  for  a  breach  of  a  written  con- 
tract of  affreightment  entered  into  by  the  defendants  in  behalf  of  one  Charles  D. 
Archibald,  doing  business  under  the  name  and  style  of  the  *  Albert  Freestone 
Quarries,'  and  executed  by  signing  the  same  with  the  business  name  of  their 
principal  by  themselves  as  agents.  The  only  question  in  the  case  is,  whether  th< 
defendants  can  be  held  liable  on  this  contract 

**  The  plaintiff  does  not  controvert  the  general  rule  of  law,  that  an  agent  ■ 
not  personally  responsible  upon  an  instrument  executed  in  the  name  of  hb 
cipal.     But  he  rests  his  claim  against  the  defendants  upon  the  ground  that 
present  case  falls  within  a  recognized  exception  to  the  rule,  because  the 
ants  acted,  in  making  the  contract,  in  behalf  of  a  foreign  principal,  reside "S3f 
*  beyond  seas.'    It  is  certainly  true  that  some  of  the  earlier  Fnglish  cases  seem    to 
sanction  the  doctrine,  that  where  an  agent  acts  for  a  foreign  principal,  the  pT«- 
sumption  is  that  credit  is  given  exclusively  to  the  agent,  and  he  only  is  liable  oa 
contracts  entered  into  in  the  name  and  on  behalf  of  his  principal.    Gonxales  9. 
Sladen,  Bui.  N.  P.  130  ;  De  Gaillon  v.  L'Aigle,  1  B.  &  P.  368 ;  Thomson  a 
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§  269.  In  the  next  place,  a  person,  contracting  as  agent,  will 
be  personally  liable,  whether  he  is  known  to  be  an  agent  or  not, 


Davenport,  9  B.  &  C.  87  ;  Smyth  v.  Anderson,  7  C.  B.  21.  The  same  doctrine 
18  stated  in  Paley  on  Agency,  (4th  Aiper.  edit.)  248 ;  2  Li  verm,  on  Agency,  249, 
and  especially  in  Story  on  Agency,  §§  268,  290,  where  it  is  enunciated  as  a  gen- 
eral rule  that  agents  acting  for  merchants  residing  in  a  foreign  country  are  held 
personally  liable  on  all  contracts  made  by  them  for  their  employers,  and  this 
without  any  distinction  whether  they  describe  themselves  in  the  contract  as 
agents  or  not  We  are  inclined  to  think  that  a  careful  examination  of  the  cases 
which  are  cited  in  support  of  this  supposed  rule  will  show  that  this  statement  is 
altogether  too  broad  and  comprehensive.  Certain  it  is,  that  if.it  ever  was 
received  as  a  correct  exposition  of  the  law,  it  has  been  essentially  modified  by 
the  more  recently  adjudged  cases.  It  doubtless  had  its  origin  in  a  custom  or 
usage  of  trade  existing  in  England,  by  which  the  domestic  factor  or  agent  was 
deemed  to  be  the  contracting  party  to  whom  credit  was  exclusively  given ;  and  it 
was  confined  to  cases  where  the  claim  against  the  agent  was  for  goods  sold,  and 
was  not  extended  to  written  instruments.  But  it  is  going  quite  too  far  to  say  that 
this  usage  or  custom  is  so  ingrafted  into  the  common  law  as  to  become  a  fixed 
and  established  rule,  creating  a  presumption  in  all  cases  that  the  agent  is  exclu- 
aively  liable,  to  the  entire  exoneration  of  his  employer.  The  more  reasonable 
and  correct  doctrine  is  that,  when  goods  are  sold  to  a  domestic  agent  or  a  con- 
tract is  made  by  him,  the  fact  that  he  acts  for  a  foreign  principal  is  evidence  only 
tiiat  the  agent  and  not  the  prineipal  is  h'able.  It  is  in  reality,  in  all  cases,  a  ques- 
tion to  whom  the  credit  was  in  &ct  given.  Where  goods  are  sold,  it  is  certainly 
reasonable  to  suppose  that  the  vendor  trusted  to  the  credit  of  a  person  residing 
in  the  same  country  with  himself,  subject  to  laws  with  which  he  is  familiar,  and 
to  process  for  the  immediate  enforcement  of  a  debt,  rather  than  to  a  principal 
residing  abroad,  under  a  different  system  of  laws,  and  beyond  the  jurisdiction  of 
the  domestic  forum.  But  even  in  such  a  case,  the  fact  that  the  principal  is  resi- 
dent in  a  foreign  country  is  only  one  circumstance  entering  into  the  question'  of 
credit  and  is  liable  to  be  controlled  by  other  facts.  So  in  the  case  of  a  written 
contract ;  it  depends  on  the  intention  of  the  parties.  But  this,  as  in  all  other 
cases  of  written  instruments,  must  be  determined  mainly  by  the  terms  of  the  con- 
tract. There  may  be  cases  where  the  language  of  the  contract  is  ambiguous,  and 
it  is  doubtful  to  whom  the  parties  intended  to  give  credit,  in  which  the  circum- 
stance that  the  principal  is  resident  abroad  may  be  taken  into  consideration  in 
determining  the  question  of  the  liability  of  the  agent.  But  where  the  terms  of 
the  contract  are  clear  and  unambiguous,  it  must  be  deemed  the  final  repository 
of  the  intention  of  the  parties ;  and  its  construction  and  legal  effect  cannot  be 
varied  or  changed  by  any  reference  to  facts  or  circumstances  affecting  the  con- 
venience of  the  parties  or  the  reasonableness  of  the  contract  into  which  they 
have  entered.  In  such  a  case,  therefore,  it  makes  no  difference  whether  the 
principal  is  a  foreigner  or  not  If  by  the  language  of  the  contract  the  agent  and 
not  the  principal  is  bound,  such  must  be  its  construction  ;  and  on  the  other  hand, 
if  it  clearly  binds  the  principal,  and  is  in  form  a  contract  with  him  only,  the 
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would  be  personally  liable  for  a  failure  to  deliver  the  goods.^ 
So,  if  an  agent  should  retain  an  attorney  for  hisprincipal,  and 
should  promise  to  pay  him  his  fees,  he  would  be  personally 
Uable.^  So,  if  an  agent  should,  in  his  own  name,  but  on  behalf 
of  his  principal,  enter  into  an  agreement  to  execute  a  lease  of 
lands  of  his  principal,  he  would  be  held  personally  responsible 
for  the  execution  thereo£^  So,  if  an  agent  should,  in  his  own 
name,  draw  a  bill  of  exchange  on  his  principal  for  the  debt  of 
the  latter,  he  would  be  personally  responsible,  as  drawer,  in  case 
of  the  dishonor  of  the  bill,  although  upon  the  face  of  it,  the 
biU  was  drawn  on  account  of  his  principal.^  So,  if  an  agent 
should  accept  a  bill  in  his  own  name,  which  is  drawn  on  him  on 
account  of  his  principal,  he  would  be  personally  liable  on  his 
acceptance.^     So,  if  an  agent  should  sign  a  note  in  his  own 


1  Jones  V,  Littledale,  6  Adolph.  &  Ellis,  486 ;  Higgins  v.  Senior,  8  Mees.  & 
Welsh.  834  ;  Post,  §  270. 
*  Paley  on  Agency,  by  Lloyd,  378 ;  Harvey  v,  French,  Alleyn,  R.  6. 

3  Norton  V.  Hcrron,  1  Carr.  &  Payne,  648 ;  S.  C.  1  Ryan  &  Mood.  R.  229 ; 
Tanner  t;.  Christian,  4  El.  &  Bl.  591 ;  29  Eng.  Law  &  Eq.  K  103 ;  Lennard  r. 
Robinson,  82  Eng.  Law  &  E(|.  R.  127 ;  6  El.  &  Bl.  125 ;  Cooke  r.  Wilson,  38 
Id.  862 ;  1  J.  Scott,  (N.  S.)  153  ;  Ante,  §  155-158. 

4  Bay  ley  on  Bills,  ch..2,  §  7,  (5th  edit)  ;  Leadbitter  v.  Farrow,  cited  ibid,  and 
5  M.  &  Selw.  345 ;  Lefevre  v,  Lloyd,  5  Taunt  R.  749 ;  Mayhew  v.  Prince,  11 
liass.  R.  54  ;  Eaton  v.  Bell,  5  Barn.  &  Aid.  34 ;  Goupy  v.  Harden,  7  Taunt  R. 
169 ;  Ante,  §  155-157 ;  Paley  on  Agency,  by  Lloyd,  379,  380 ;  [Heubach  v.  Moll- 
man,  2  Duer,  260.  There  is  perhaps  an  exception,  where  the  agent,  with  the 
awent  of  his  principal,  indorses  the  bill  for  the  sole  purpose  of  facilitating  its  col- 
lection, on  which  ground  probably  the  case  of  Ridson  r.  Dilworth,  5  Price,  564, 
proceeded ;  lb.]  And  it  seems,  that  in  such  case,  it  would  make  no  difference,  if 
he  signed  his  name  *^  A.  B.  agent,''  if  his  principal  was  not  named  on  the  bill. 
Pentz  9,  Stanton,  10  Wend.  R.  271 ;  Ante,  §  155.  This  also  seems  to  be  the 
Tule  in  the  law  of  the  foreign  continental  nations.  Emerigon  lays  it  down  that 
the  agent,  who  contracts  in  his  own  name,  is  bound,  notwithstanding  his  quality 
«f  agent  is  announced ;  and  he  cites  the  passage  from  the  Novels :  Si  autem  dixerit 
Het  tibi  satis  aut  a  me,  aut  ab  illo  et  illo,  &c. ;  ipsum  autem,  qui  hoc  promiserit,  in- 
tegrum quidem  debitum  cogi  persolvere.  Novell.  115,  cap.  6,  §  4  ;  2  Emerigon, 
Assiir.  cb.  4,  §  12,  pp.  466,  467  ;  Ante,  §  262,  note ;  Post,  §  271. 

5  Bayley  on  Bills,  ch.  2,  §  7,  (5th  edit)  ;  Thomas  v.  Bishop,  2  Str.  R.  955  ; 
Ante,  §  155-157,  note.  The  case  of  Thomas  v.  Bishop,  2  Str.  R.  956,  would 
make  one  pause,  as  to  the  extent  to  which  the  doctrine  should  be  carried. 
There,  a  bill  was  drawn  on  the  defendant  as  follows :  **  At  thirty  days'  sight,  pay 
lo  J.  S.,  or  order,  £200,  value  received  of  him,  and  place  the  same  to  account  of 
the  York  Buildings  Company,  as  per  advice  from  Charles  Mildmay.    To  Mr. 
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name  for  the  premium  due  upon  a  policy  of  insurance,  under- 
written  for  bis  principal,  he  would  be  personally  responsible 
therefor.^  So,  if  an  agent,  employed  to  sell  goods  for  his  prin- 
cipal, should  draw  a  bill  on  the  purchaser  in  favor  of  his  princi- 
pal for  the  amount  of  the  sale,  he  would  be  held  personally  liable 
to  the  latter,  as  drawer,  upon  the  dishonor  of  the  bill*  So,  in 
such  a  case,  if  the  agent  should  remit  his  own  note  to  the  prin- 
cipal, for  the  amount  of  the  sale,  he  would  be  liable  not  only  to 
third  persons,  but  to  the  principal,  for  the  amount*  So,  if  an 
agent,  employed  to  purchase  bills  for  his  principal,  should  have 
them  made  payable  to  himself  or  order,  and  should  then  indorse 
them,  and  remit  them  to  his  principal,  he  would  be  liable  thereon 
to  his  principal,  as  well  as  to  third  persons,  as  indorser.^  'f  he 
reason  of  each  of  these  cases  is  the  same  ;  that,  from  the  form  of 
the  transaction,  the  agent  has  become  a  direct  personal  party  to 
the  contract,  and  his  promise  and  liability  are  precisely  the  samCi 


Humphrey  Bishop,  cashier  of  the  York  Buildings  Company,  at  their  house,  in 
Winchester-street,  London."  The  defendant  accepted  it  as  follows :  **  Accepted, 
18th  June,  1832,  per  H.  Bishop."  The  bill  being  dishonored  when  due,  an  action 
was  brought  against  Bishop,  personally ;  and  it  was  held,  that  he  was  personally 
liable  on  the  acceptance.  The  only  point  of  doubt  is,  whether  a  bill  so  drawn  is 
not  to  be  deemed  as  drawn  on  the  cashier  officially,  and  accepted  by  him 
officially,  and  therefore,  as  excluding  a  personal  responsibility.  Suppose  a  check, 
drawn  on  the  cashier  of  a  bank,  as  such,  and  accepted  by  him ;  would  he  be  per- 
sonally responsible  on  the  acceptance,  or  would  the  bank  be  responsible  ?  Drafts, 
drawn  on,  and  accepted  by,  cashiers  of  banks,  are  usually  treated  as  official  trans- 
actions, and  binding  on  the  bank,  and  not  merely  on  the  cashier  personally. 
Ante,  §§  155,  159,  and  note.  In  Shelton  v.  Darling,  2  Connect.  R.  485,  a  bill 
was  drawn  on  an  agent,  as  follows :  **  A.  B.,  agent  of  the  Commission  Company, 
ninety  days  afler  date,  please  to  pay  to  our  order,  two  thousand  dollars,  value 
'received,  and  charge  to  account.  Your  obed't  serv'ts,  D.  &  C."  On  which  there 
was  an  acceptance,  as  follows :  **  Accepted,  A.  B.,  agent,  C.  C."  It  was  held, 
that  A.  B.  was  not  personally  liable  thereon ;  although  it  was  proved,  that  he  pro- 
cured the  bill  to  be  drawn,  and  to  be  discounted  for  hb  own  use.  See  also  Mott 
V,  Hicks,  1  Cowen,  R.  518,  cited  ante,  §  159,  note ;  Thomson  on  Bills  of  Ex- 
change, p.  228-230,  (2d  edit  1886.)     And  see  Fuller  v.  Hooper,  8  Gray,  841. 

1  Stackpole  v.  Arnold,  11  Mass.  R.  27. 

3  Lefevre  v,  Lloyd,  5  Taunt.  749 ;  Ante,  §§  156,  157,  note. 

8  Simpson  v.  Swan,  8  Campb.  K.  291.    But  see  Sharp  v,  Emmet,  5  Wharton, 
288 ;  Ante,  §  157  and  note. 

^  Goupy  V.  Harden,  7  Taunt  R.  159.    See  ante,  §§  156,  157;  Sharp  v.  Em- 
met, 5  Wharton,  R.  288. 
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as  those  of  any  other  person,  drawing,  or  indorsing,  or  accepting 
a  bill,  or  signing  a  note.  It  is  perfectly  competent,  in  point  of 
law,  for  an  agent,  in  any  case,  to  make  himself  personally  re- 
sponsible for  his  principal,  or  to  his  principal ;  and  upon  the  just 
interpretation  of  the  terms  of  the  foregoing  contract,  and  others 
of  a  like  nature,  such  a  responsibility  is  naturally,  if  not  necessa- 
rily implied.^  But  it  by  no  means  is  to  be  taken,  as  a  natural  or 
necessary  conclusion,  that,  because  the  agent  is  personally  bound, 
therefore  the  principal  is  exonerated ;  for  we  shall  presently  see, 
that  both  may  in  many  cases  be  equally  bound,  if  not  in  form, 
at  least  in  substance,  by  the  contract,  so  that  a  suit  may  be 
brought  by  or  against  either  of  them.^ 

§  270.  The  general  doctrine,  as  to  the  liability  of  agents,  may 
be  further  illustrated  in  cases,  where  there  is  a  written  contract, 
purporting  to  be  made  between  one  person,  as  buyer,  and  an- 
other as  seller.  Thus,  for  example,  if  an  invoice,  or  a  sold  note, 
should  describe  the  goods  sold,  as  ^'  bought  of  A.  B.,"  the  agent, 
as  seller,  and  it  should  be  signed  by  him,  he  would  be  held  to  be 
an  immediate  party  to  the  contract,  and  liable  as  such,  for  the 
delivery  of  the  goods  to  the  buyer,  notwithstanding  he  might 


^  Lefevre  v.  Lloyd,  5* Taunt  749 ;  Lacas  v.  Groning,  7  Taunt  164;  Goupy  r. 
Harden,  7  Taunt.  159 ;  Paley  on  Agency,  by  Lloyd,  48 ;  Simpson  v.  Swan,  8 
Campb.  R.  291;  Ante,  §§  155-158,  161,  162;  Thomson  on  Bills,  pp.  228,  270, 
(2d  edit  1886.) 

S  Ante,  §§  161, 162,  note;  Post,  §§  270,  272-280,  446  ;  Allen  v,  Coit,  6  Hill, 
N.  T.  R.  818 ;  Rogers  v.  Coit,  6  Hill,  N.  Y.  R.  822.  It  seems,  however,  to  have 
been  assumed,  and  in  some  instances  actually  decided,  that  where  a  contract  is 
made  with  an  agent  acting  and  known  as  such,  he  cannot  maintain  any  action 
dtereon,  although  he  is  in  terms  the  promisee,  but  that  the  suit  must  be  brought 
in  the  name  of  the  principal.  Gilmore  v.  Pope,  5  Mass.  R.  491 ;  Taunton  and 
Soath  Boeton  Turnpike  v.  Whiting,  10  Mass.  R.  827,  886,  and  the  cases  cited  ; 
Poet,  §  895.  Indeed,  it  has  been  laid  down  as  a  general  rule,  that  where  the 
agent  has  no  interest  in  the  contract,  he  cannot  sue  thereon,  although  the  prom- 
ise 18  made  to  him ;  but  that  his  principal  alone  can  sue.  The  Town  of  Garland 
9.  Reynolds,  2  Appleton,  R.  45  ;  Irish  v.  Webster,  5  Greenl.  R.  171 ;  Taintor  v. 
Prendergast,  8  Hill,  R.  72;  Piggott  v.  Thompson,  8  Bos.  &  Pull.  147;  Gunn  v. 
Can  tine,  10  Johns.  R.  887.  But  it  admits  of  the  most  serious  question,  whether 
this  doctrine  is  maintainable  upon  principle,  or  is  consistent  with  many  other 
well-considered  authorities.  See  Post,  §  894-400 ;  Fisher  v.  Ellis,  8  Pick.  R. 
821 ;  Fairfield  v.  Adams,  16  Pick.  R.  881.  See  also  post,  §  394,  and  cases  there 
dted,  and  post,  §  896,  and  cases  there  cited,  which  it  seems  difficult  entirely  to 
reconcile  with  each  other. 
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have  sold  the  goods,  as  the  agent  of  the  owner,  and  have  made 
known  that  fact  to  the  buyer  before  or  at  the  time  of  the  sale.^ 
For^  if  the  agent  contracts  in  such  a  form  as  to  make  himself 
personally  responsible,  he  cannot  afterwards,  whether  his  princi* 
pal  be,  or  be  not  known,  at  the  time  of  the  contract,  relieve  him- 
self from  that  responsibility.  And  in  the  case  put,  by  the  very 
form  of  the  contract,  the  agent  represents  himself  to  be  the  seller, 
and  thereby,  as  between  himself  and  the  buyer,  he  binds  himself 
by  that  representation,  as  a  contracting  party.^  But,  although 
the  agent  may  thus  bind  himself  personally;  yet  this  by  no 
means  shows,  that  the  principal  may  not  also  be  bound,  as  a 
party  to  the  contract,  through  his  agent ;  for  there  is  no  doubt, 
that  parol  evidence  is  admissible,  on  behalf  of  one  of  the  con- 
tracting parties,  to  show  that  the  other  was  an  agent  only  in  the 
sale,  although  contracting  in  his  own  name,  so  as  to  fix  the  real 
principal.^     It  has  been  well  observed,  that,  in  cases  of  this  sort, 


1  Ante,  §  269. 

2  Jones  r.  Littledale,  6  Adolph.  &  Ellis,  486 ;  Ante,  §  155-161 ;  Higgins  v. 
Senior,  8  Mees.  &  Welsh.  844 ;  Magee  v  Atkinson,  2  Mces.  &  Welsh.  440. 

3  Jones  V.  Littledalc,  6  Adolph.  &  Ellis,  486  ;  Kean  v,  Davis,  1  Spencer,  426 ; 
Wilson  V.  Bailey,  1  Handy,  (Ohio,)  177;  Moore  v,  Clementson,  2  Campb.  R.  22; 
Ante,  §  161-168 ;  Ante,  §  269  ;  Post,  §  446  ;  Beehe  v.  Boberts,  12  Wend.  413; 
Higgins  v.  Dellinger,  22  Missouri,  399 ;  Higgins  v.  Senior,  8  Mees.  &  Welsh.  440. 
Mr.  Baron  Parke,  in  delivering  the  opinion  of  the  Court  in  this  last  case,  said: 
"  The  question  in  this  case,  which  was  argued  before  us  in  the  course  of  the  last 
term,  may  be  stated  to  be,  whether,  in  an  action  or  an  agreement  in  writings 
purporting  on  the  face  of  it  to  be  made  by  the  defendant,  and  subscribed  by  hin^ 
for  the  sale  and  delivery  by  him  of  goods  above  the  value  of  £lO,  it  is  competent 
for  the  defendant  to  discharge  himself,  on  an  issue  on  the  plea  of  non-assompsH^ 
by  proving,  that  the  agreement  was  really  made  by  hun  by  the  authority  of,  and 
as  agent  for,  a  third  person,  and  that  the  plaintiff*  knew  those  facts,  at  the  tUne 
when  the  agreement  was  made  and  signed.  Upoa  consideration  we  think,  that  it 
was  not ;  and  that  the  rule  for  a  new  trial  must  be  discharged.  There  is  no  doabi, 
that,  where  such  an  agreement  is  made,  it  is  competent  to  show,  that  one  or  both 
of  the  contracting  parties  were  agents  for  other  persons,  and  acted  as  such  agents 
in  making  the  contract,  so  as  to  give  the  benefit  of  the  contract,  on  the  one  hand» 
to,  and  charge  with  liability,  on  the  other,  the  unnamed  principals;  and  thi^ 
whether  the  agreement  be  or  be  not  required  to  be  in  writing  by  the  statute  of 
frauds ;  and  this  evidence  in  no  way  contradicts  the  written  agreement.  It  does 
not  deny,  that  it  is  binding  on  those,  whom,  on  the  face  of  it,  it  purports  to  bind; 
but  shows,  that  it  also  binds  another,  by  reason,  that  the  act  of  the  agent,  in  sign- 
ing the  agreement,  in  pursuance  of  his  authority,  is,  in  law,  the  act  of  the  prind- 


CH.  X.]  UABILITT   TO  THIRD   PERSONS.  821 

the  liability  of  the  principal  depends  upon  the  act  done ;  and  not 
merely  upon  the  form  in  which  it  is  executed.     If  the  agent  is 


paL  But,  on  the  other  hand,  to  allow  evidence  to  be  given,  that  the  party,  who 
appears  on  the  face  of  the  instrument  to  be  personally  a  contracting  party,  is  not 
soch,  would  be  to  allow  parol  evidence  to  contradict  the  written  agreement ;  which 
cannot  be.  done.  And  this  view  of  the  law  accords  with  the  decisions,  not  n^^rely 
as  to  bills  of  exchange,  signed  by  a  person,  without  stating  his  agency  on  the  face 
(^the  bill ;  but  as  to  other  written  contracts,  namely,  the  cases,  of  Jones  v.  Little- 
dale,  and  Magee  v,  Atkinson.  It  is  true,  that  the  case  of  Jones  i\  Littledale  might 
be  supported  on  the  ground,  that  the  agent  really  intended  to  contract  as  princi- 
paL  But  Lord  Denman,  in  delivering  the  judgment  of  the  Court,  lays  down  this 
as  a  general  proposition,  *  that,  if  the  agent  contracts  in  such  a  form,  as  to  make 
himself  personally  responsible,  he  cannot  afterwards,  whether  his  principal  were 
or  were  not  known  at  the  time  of  the  contract,  relieve  himself  from  that  responsi- 
bility.' And  this  is  also  laid  down  in  Story  on  Agency,  §  269.  Magee  v.  Atkin- 
son is  a  direct  authority,  and  cannot  be  distinguished  from  this  case."  Trueman 
V.  Loder,  11  Adolph.  &  Ellis,  589.  Mr.  Smith,  in  his  Leading  Cases,  Vol.  2,  p.  226, 
note  to  the  case  of  Thomson  v,  Davenport,  says :  **  The  next  proposition,  above 
submitted,  is,  that  parol  evidence,  that  the  person  who  has  signed  as  principal, 
was  in  reality  an  agent,  ought  not  to  be  excluded,  when  the  purpose,  for  which 
it  is  offered,  is  that  of  charging  the  principal  with  the  contract  The  principle, 
on  which  it  is  submitted,  that  this  depends,  is  adverted  to  in  the  text  of  Paterson 
V.  Gandasequi,  which  states,  that  *  it  was  moved  to  set  aside  the  nonsuit,  on  the 
ground  of  assimilating  this  case  of  a  dormant  principal  to  that  of  a  dormant  part- 
ner, where,  though  the  person,  furnishing  goods  to  the  ostensible  partners,  in- 
tended, at  the  time,  to  give  credit  only  to  them,  yet  he  may  afterwards  pursue  his 
remedy  against  the  dormant  partner,  when  discovered.'  And  this,  it  is  submitted, 
is  the  true  principle.  A  dormant  partner  is  sued  on  the  ground  of  agency  ;  he 
is  liable  on  a  contract  relating  to  the  firm,  made  in  the  ostensible  partner's  name 
alone,  because  he  is  taken  to  have  adopted  the  name  of  the  ostensible  partner  as 
hb  own,  for  the  purpose  of  such  contracts.  So  that,  when  the  ostensible  partner 
signs  his  name  to  such  contracts,  he  signs  a  word,  the  meaning  of  which  compre- 
hends not  himself  alone,  but  his  partner  also.  It  is,  in  fact,  a  question  of  signifi- 
cation. A  and  B  trade  under  the  name  of  *  A ' ;  the  name  *  A/  therefore,  when 
used  in  a  contract  relating  to  such  trade,  means  *  A  &  B ' ;  and  to  show,  that  it 
has  such  meaning,  parol  evidence  is  admissible,  but  admissible  only  for  the  pur- 
pose of  charging  B;  for  De  Mautort  t;.  Saunders,  1  B.  &  Ad.  398,  decides,  that  it 
cannot  be  admitted  to  discharge  the  ostensible  partner.  Now,  if  B  may  contract 
jointly  with  A,  under  the  name  6f  A,  and  employ  A  to  sign  it,  there  is  no  reason 
why  he  should  not  contract  individually  in  the  same  way,  and,  if  he  may  do  so, 
then  parol  evidence  must  be  admissible  to  show,  that  A,  being  his  agent,  so  con- 
tracted for  him.  This  view  will  be,  it  is  submitted,  borne  out  by  an  examination 
of  the  authorities.  In  Paterson  v.  Gandasequi,  the  order  for  the  goods,  for  which 
the  action  was  brought,  was  in  writing,  signed  only  by  Larrazabel  &  Co.;  no 
objection  was  made  to  the  admissibility  of  the  parol  evidence.    In  Thomson  i*. 
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clothed  with  the  proper  authority,  his  acts  bind  the  principal, 
although  executed  in  his  own  name.     The  only  difference  isi 


Davenport,  Railton  t^.  Peele,  and  Railton  v,  Hodsoiif  the  inToiceff  which  appear 
to  have  contained  the  terms  of  the  contracts,  were  made  out  to  the  respectiTS 
agents.  The  case  of  Short  v.  Spackman,  2  Bam.  &  Adolph.  963*  has  ooDsidei»> 
ble  bearing  on  these  points.  The  plaintiffs,  belkig  employed  by  Hudson  to  hof 
oils,  employed  one  Bentley  to  effect  a  purchase  for  them ;  Beatlej  applied  to  the 
defendants,  who  refused  to  sell  to  the  plaintiffs,  but,  being  informed  thejr  had  a 
principal,  consented,  and  made  out  the  bought  and  sold  notes  to  the  plaintifGi,  at 
principals.  Hudson  refused  to  ratify  the  purchase,  on  which  the  plaintiffs  took 
it  for  their  own  benefit,  demanded  the  oils,  and  brought  an  action  against  the 
defendants  for  not  delivering  them.  It  was  objected,  that  the  defeiidants  had 
expressly  refused  to  deal  with  the  plaintiffs  as  principals.  The  form  of  the  writ- 
ten contract  (the  bought  and  sold  notes)  in  which  they  appeared  as  principalis 
was,  Iy)wever,  held  to  entitle  them  to  sue;  and  Parke,  J.,  in  his  jadgment,  aayi: 
*  It  is  found,  that  the  plaintiffs  were  authorized  by  Hudson  to  buy  oil  of  the  de- 
fendant, and  the  contract  was  binding  both  on  them,  and,  if  the  defendant  chose 
to  enforce  it,  on  Hudson.'  It  is  for  the  above  dictum  of  Parke,  J^  that  Short  9» 
Spackman  is  cited ;  the  decision  of  the  case  turns,  as  will  be  perceived,  upon  the 
right  of  the  agent  to  sue  upon  the  contract  in  his  own  name.  That  an  agenty 
who  has  made  a  contract  in  his  own  name  for  an  undisclosed  principal,  nouty  sue 
on  it  in  his  own  name,  is  established  by  several  cases,  particulariy  the  late  one  of 
Sims  V,  Bond,  5  Bam.  &  Adolph.  393.  *  It  is,'  said  the  Lord  Chief  Justice,  de- 
livering the  judgment  of  the  Court  in  that  case,  after  a  cur.  adv.  volt,  '  a  watt* 
established  rule  of  law,  that,  where  a  contract  not  under  seal  is  made  by  an  agent 
in  his  own  name  for  an  undisclosed  principal,  either  the  agent,  or  the  principal 
may  sue  on  it ;  the  defendant,  in  the  latter  case,  being  entitled  to  be  placed  in 
the  same  situation,  at  the  time  of  the  disclosure  of  the  real  principal,  as  if  the 
agent  had  been  the  contracting  party.  This  rule  is  most  frequently  acted  oo 
in  sales  by  factors,  agents,  or  partners,  in  which  cases  either  the  nominal  or  reel 
contractor  may  sue.  But  it  may  be  equally  applied  to  other  cases.'  See  abo 
Alexander  v.  Barker,  2  Tyrwh.  R.  146  ;  Sims  v.  Britain,  4  B.  &  Ad.  375 ;  Baa- 
table  V.  Poole,  6  Tyrwh.  111.  Now,  as  far  as  the  admissibility  of  the  parol  evi- 
dence to  qualify  the  written  contract  is  concerned,  there  is  as  much  objection  to 
letting  it  in  for  the  purpose  of  enabling  the  principal,  not  named  in  the  contract 
itself,  to  sue,  as  for  the  purpose  of  rendering  him  liable  to  be  sued.  But  the  tma 
rule,  it  is  submitted,  is,  that  the  parol  evidence  is  admissible  for  the  purpose  of 
introducing  a  new  party,  but  never  for  that  of  dischar^ng  an  apparent  party 
to  the  contract.  See  this  laid  down  in  Jones  v.  Littledale,  5  Adolph.  &  £11  48$, 
and,  in  the  judgment  of  the  Court  of  Exchecjuer,  in  Simpson  v,  Higgins,  M 
sup.  The  point  was  mooted,  but  not  decided,  in  Graham  r.  Mussen,  5  Bingh. 
N.  C.  60S,  where  the  Court  hold,  that  the  buyer  did  not,  by  requesting  the  fel- 
ler's .agent  to  write  a  note  of  the  contract  in  his  (the  buyer's)  book,  constitute 
him  his  agent  for  the  purpose  of  signing  his  name,  so  as  to  render  the  entry  a 
note  in  writing  within  the  statute  of  frauds."     But  see  Stackpole  v.  Amoldy 
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that,  where  the  agent  contracts  in  his  own  name,  he  adds  his 
own  personal  responsibility  to  that  of  the  principal,  who  has  em- 
ployed him.^ 

§  271.  The  Roman  law,  as  we  have  already  seen,  carried  the 
responsibility  of  an  agent,  contracting  in  his  own  name,  although 
for  the  benefit  of  his  principal,  somewhat  further;  for,  in  all 
such  contracts,  he  was,  ordinarily,  deemed  to  be  the  primary  and 
sole  contracting  party,  until  the  Preetor  gave  the  institorial  and 
exercitorial  actions.'^  But  the  modern  nations  of  Europe,  which 
have  adopted  the  Roman  law  as  the  basis  of  their  jurisprudence, 
have  followed  out  the  principles  of  our  law,  by  exempting  the 
agent  from  liability  when  he  has  contracted  solely  in  the  name 
of  his  principal ;  and  by  fixing  a  personal  liability  upon  him, 
when,  although  known  and  described  as  an  agent,  he  yet  has 
contracted  in  his  own  name.^  Thus,  Emerigon  lays  down  the 
rale  and  the  exception  in  the  following  broad  terms :  '<  Accord- 

11  Mass.  U.  27,  29 ;  Bradlee  v.  Boston  Glass  Co.  16  Pick.  R.  347 ;  Ante,  §§147, 
154, 155,  160,  161  ;  Post,  §  275-280;  2  Kent,  Comm.  Lect.  41,  pp.  630,  631, 
(4th  edit) ;  Hopkins  v,  Lacouture,  4  Louis.  R.  64 ;  Hays  t^.  L}rnn,  7  Watts, 
R.  524 ;  Muldon  v,  Whitloek,  1  Cow.  R.  290 ;  Porter  v.  Talcott,  1  Cowen, 
R.  359 !  Waring  v.  Mason,  18  Wend.  R.  425 ;  Mills  v.  Hunt,  20  Wend.  R. 
481 ;  Sullivan  v.  Campbell,  2  Hill,  R.  271.  It  is  difficult,  if  not  impracticable, 
to  reconcile  the  language  of  all  the  authorities  on  this  subject,  as  may  be  seen 
in  note  to  ante,  §  147.  For  example,  it  was  held,  in  Minard  v.  Reed,  7  Wend. 
Bk  68,  that  a  note,  executed  by  a  wife  in  her  own  name,  will  not  bind  her  hus- 
band, if  it  does  not  purport  to  be  made  for  him,  either  in  the  body  of  the  note, 
or  in  the  signature  by  her  as  agent,  although  she  has  authority  from  her  hus- 
band to  give  notes  to  bind  him.  [But  the  contrary  has  since  been  held  in  Eng- 
land, in  Lindus  v.  Bradwell,  5  Com.  B.  Rep.  583.]  See  also  Spencer  t;.  Field, 
10  Wend.  R.  87. 

^  Per  Mr.  Justice  Porter,  in  Hopkins  v.  Lacouture,  4  Miller,  Louis.  R.  64  ; 
Mechanics  Bank  t;.  Bank  of  Columbia,  5  Wheat.  R.  326  ;  Hyde  v,  Wolff, 
4  Miller,  Louis.  R.  234 ;  S.  P.  Pothier  on  Oblig.  by  Evans,  n.  82,  447,  448  ; 
Bowen  v,  Morris,  2  Taunt.  R.  374,  387 ;  Lisset  v.  Reave,  2  Atk.  394  ;  Becbe  v. 
Roberts,  12  Wend.  413 ;  Ante,  §§  160, 161 ;  Higgins  v.  Senior,  8  Mees.  &  Welsh. 
844. 

S  Ante,  §§  88,  161-163  ;  Post,  §§  425,  426  ;  Dig.  Lib.  14,  tit  1, 1.  1 ;  Id.  tit  3, 
1.  1;  2  Liverm.  on  Agency,  247,  248;  Id.  253,  254,  (edit  1818);  Hopkins  v. 
Laeonture,  4  Miller,  Louis.  R.  64. 

3  Pothier  on  Oblig.  by  Evans,  n.  74,  75,  82,  447,  448 ;  1  Emerig.  Assur.  ch. 
6,  §  8,  p.  137 ;  1  Stair,  Inst  by  Brodie,  B.  1,  tit.  12,  §  16  ;  Ersk.  Inst  B.  3,  tit  3, 
H  45,  46  ;  2  Emerig.  Assur.  ch.  4,  §  12,  p.  465  ;  2  Liverm.  on  Agency,  253,  254, 
(edit  1818.) 
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ing  to  the  .general  rule,  (says  he,)  the  agent,  who  promises  or 
stipulates,  or  acts  in  his  quality  or  character,  as  agent,  is  not  per^ 
sonally  bound,  {en  son  nom  propre.)  He  is  a  simple  agent  or 
instrument,  {II  est  simple  ministre  et  exSctUeurJ)  He  is  held  to 
nothing  more  than  to  exhibit  his  authority.  But,  if  he  contracts 
in  his  own  name,  he  is  bound,  without  distinction,  to  the  third 
person  with  whom  he  contracts ;  because  such  third  person  is 
ignorant  of  his  quality  or  character,  as  agent,  and  he  is  presumed 
rather  to  act  for  himself  than  for  another.  Potiiis  meo  namine^ 
quam  pro  alio} 

§  272.  One  of  the  most  common  instances  of  the  application 
of  this  doctrine  of  the  personal  liability  of  agents  who  contract 
in  their  own  name,  and  yet  avowedly  for  their  employers,  is  to 
be  found  in  cases  of  policies  of  insurance,  procured  to  be  under- 
written by  agents  for  their  principals.  In  the  common  form  of 
such  policies,  the  agent,  (A.  B.,)  in  his  own  name,  causes  him- 
self to  be  insured  for  his  principal,  (C.  D.,)  or  for  whom  it  may 
concern,  &c.  In  such  cases,  the  agent  is  deemed  an  immediate 
party,  although  not  the  sole  contracting  party.  He  is  liable  for 
the  premium ;  he  may  sue  and  be  sued  on  the  policy ;  and  the 
underwriters  and  himself  become  reciprocally  parties  to  the 
policy,  and  incur  the  mutual  obligations  consequent  thereon.' 
Emerigon  has  doubted,  whether,  upon  principle,  the  agent  in 
such  a  case,  if  he  acts  in  his  quality  of  agent,  ought  to  be  pe^ 
sonally  liable.  But  he  admits  that  the  universal  usage  is  the 
other  way ;  and  that  it  has  the  sanction  of  judicial  decisions.'  It 
is  certainly  entirely  well  settled  in  the  English  and  American 
law ;  and  it  seems  to  be  a  reasonable  interpretation  of  the  terms 
and  objects  of  the  instrument.^ 


1  Emerig.  Assar.  Tom.  2,  ch.  4,  §  12,  p.  465 ;  Ante,  §  262,  note,  269,  note. 

9  1  Emerigon,  Assur.  ch.  5,  §  4,  pp.  189, 140 ;  Marsh,  on  Insnr.  B.  1,  ch.  8,  f  S, 
p.  292-296  ;  Id.  B.  1,  ch.  16,  §  2,  p.  683 ;  1  Phillips  on  Insnr.  ch.  22,  pp.  519, 
523,  524;  Ante,  §§  109,  111,  161 ;  Post,  394,  498.  See  Stackpole  o.  Arnold, 
11  Mass.  R.  27 ;  2  Valin,  Comm.  Liv.  8,  tit  6,  art.  8,  p.  84  ;  Pothler,  Traits  de 
Assur.  n.  96  ;  Garrett  v.  Handley,  4  Bam.  &  Cressw.  666,  by  Bayley,  J. 

3  1  Emerigon,  ch.  5,  §  8,  pp.  187, 188 ;  Id.  §  4,  p.  189-141 ;  Pothier,  Traits  de 
Assur.  n.  96 ;  2  Valin,  Liv.  8,  tit  6,  art  8,  pp.  182,  188;  2  Liverm.  on  Agencyt 
247,  248,  253,  255,  (edit  1818)  ;  Ante,  §  269  and  notes. 

4  Marsh,  on  Insur.  B.  1,  ch.  8,  §  2,  p.  292-296  ;  Id.  B.  1,  ch.  16,  §  2,  p.  688; 
1  Phillips  on  Insur.  ch.  22,  pp.  519,  528,  524;  1  Emerigon,  Assur.  ch.  5,  §1, 
pp.  137,  188  ;  Id.  §  4,  pp.  189, 140 ;  2  Emerigon,  Assur.  ch.  4,  §  12,  p.  467. 
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§  273.  A  fofiioriy  the  same  doctrine  applies  to  cases,  where 
the  instrument  is  under  seal,  and  purports  to  be,  not  the  deed  of 
the  principal,  but  the  deed  of  the  agent.^  In  such  cases,  as  we 
have  already  seen,  although  the  party  describes  himself  as  agent 
of  another ;  yet,  as  the  instrument  cannot  be  deemed  the  deed 
of  the  principal,  it  would  be  utterly  without  any  legal  effect, 
unless  it  was  construed  to  be  the  deed  of  the  agent  ;^  and,  there- 
fore, tU  res  magis  valeat,  qimm  pereai^  the  interpretation  is 
adopted,  that  it  is  the  intention  of  the  parties,  that  the  agent 
shall  be  bound  for  the  principal ;  for  the  law  will  not  impute  to 
the  parties  an  intention  to  do  a  void  act ;  much  less  will  it,  for 
such  a  purpose,  allow  the  words  of  the  instrument  to  be  strained 
out  of  the  ordinary  meaning  attached  to  them.  The  words, 
therefore,  which  touch  the  character  of  the  agent,  are  treated  as 
merely  words  of  description,  as  a  mere  designation  of  the  per- 
son, by  whose  authority  and  for  whose  benefit  he  is  acting ;  and 
not  as  intended  to  exclude  a  personal  responsibility.  In  this 
way  the  whole  instrument  may  have  a  sensible  effect  according 
to  the  import  of  the  words  in  their  ordinary  signification  and 
connection.^ 


1  Ante,  §  147-150,  155-157,  1^1  ;  Post,  §  276-278,  422,  450  ;  Meyer  v. 
Barker,  6  Binn.  228,  284  ;  Stone  v.  Wood,  7  Coweu,  K.  453. 

«  Ante,  §  147-150,  152,  154-156  ;  Post,  §§  277,  278. 

3  Ante,  §  148-158,  161,  266-269  ;  Post,  §§  280,  281  ;  Appleton  v.  Binks,  East, 
R.  148 ;  Abbott  on  Shipp.  Pt.  3,  ch.  1,  §  2  ;  Da  vail  v.  Craig,  2  Wheat.  R.  45  ; 
B  Chitty  on  Comm.  and  Manuf.  211,  212 ;  Kennedy  v,  Gouveia,  8  Dow.  &  Ry]. 
M8;  2  Liverm.  on  Agency,  249-252,  (edit.  1818)  ;  White  v.  Skinner,  18  John. 
R.  807  ;  Sumner  v.  Williams,  8  Mass.  R.  198  ;  Stone  v.  Wood,  7  Cowen,  R  453 ; 
Tippetts  V.  Walker,  4  Mass.  R.  595;  Hopkins  v,  MehaiTey,  11  Serg.  &  Rawle, 
126;  Meyer  v.  Barker,  6  Binn.  R.  234.  In  Hopkins  v.  Mehaffey,  11  Serg.  & 
Bawle,  126,  129,  there  was  a  sealed  agreement,  purporting  to  be  between  a 
corporation,  by  its  corporate  name,  of  the  one  part,  and  the  plaintiiS*,  of  the 
other  part;  it  was  signed  by  the  president  of  the  corporation,  with  his  own  seal, 
and  the  president  was  afterwards  sued  thereon.  ^The  Court  held  him  not  peiv 
tonally  liable  on  the  instrument,  even  if  he  had  not  authority  to  execute  it  for 
tlie  corporation.  On  that  occasion  Mr.  Justice  Gibson,  in  delivering  the  opinion 
of  the  Court,  said :  **  In  general,  it  is  true,  that  there  is  a  distinction  between 
contracts,  that  are  entered  into  on  the  part  of  government  by  its  agents,  and 
those  which  are  entered  into  on  the  part  of  individuals,  or  corporations,  by  those 
who  represent  them.  In  respect  of  the  first,  it  may  safely  be  asserted,  that, 
whether  the  contract  be  by  parol,  or  by  deed,  the  public  faith  is  exclusively  relied 
on,  whenever  the  agent  does  not  specially  render  himself  liable.    In  respect  of 
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§  274.  In  the  preceding  cases,  the  agent  is  held  personally  lia- 
ble npon  the  contract,  because  he  is  a  direct  party  to  it,  although 


the  second,  where  the  ron tract  is  by  parol,  the  agent  is  liable  My  where  he  had 
no  authority  to  bind  his  principal ;  but  the  agent  of  an  individual  or  corporation, 
covenanting,  under  his  seal,  for  the  act  of  his  principal,  although  he  describe  him- 
self as  contracting  for  and  on  behalf  of  his  principal,  is  liable  on  his  express 
covenant,  whether  he  had  the  authority  of  the  person,  whom  he  thus  professes  to 
bind,  or  not    The  law  is  thus  broadly  laid  down  by  Mr.  Chitty,  in  his  Treatise 
on  Pleading,  page  24,  and  the  authorities  which  he  cites,  fully  bear  him  out ;  to 
which  may  be  added  Tippetts  v.  Walker,  4  Mass.  R.  595.    It  is  somewhat  remark- 
able, that  the  distinction  between  a  parol  and  a  sealed  contract  was  not  taken  in 
Randall  v.  Van  Yechten,  19  Johns.  60,  and  that  the  authorities,  cited  to  prove, 
that  an  agent,  who  personally  covenants  in  behalf  of  his  principal,  is  liable  only 
in  the  event  of  their  being  no  recourse  to  the  principal,  directly  prove  the  re> 
verse.    There  is  a  class  of  cases  referred  to,  which  have  nothing  to  do  with  the 
question.    I  mean  those  cases  where  the  defendant  undertakes  to  covenant  for 
others,  as  well  as  himself;  and  there  it  is  settled,  that,  if  he  has  no  authority  to 
bind  the  others,  he  is  nevertheless  bound  himself;  not  that  he  incurs  an  eventual 
liability,  in  consequence  of  the  others  being  discharged,  but  he  remains  bound  as 
he  was  originally,  the  instrument  being  his  several  deed.    It  is  unnecessary,  there* 
fore,  to  inquire  whether  the  plaintiff*  might  have  an  action  of  assumpsit  against 
the  principal,  in  consequence  of  the  existence  of  a  parol  authority  to  the  agent  to 
enter  into  the  contract,  because,  whether  he  may  or  not,  the  agent  is  liable  on  hit 
express  covenant    But  there  is  a  striking  anil  substantial  diff*erence  between  the 
covenant  of  an  agent,  who  describes  himself  as  contracting  for  his  principal,  and 
the  covenant  of  a  principal,  through  the  means  and  by  the  instrumentality  of  an 
agent    The  first  is  the  individual  covenant  of  the  agent,  the  second  is  the  indi- 
vidual covenant  of  the  principal ;  and,  in  this  respect,  the  case  at  bar  differs  from 
Randall  v.  Van  Yechten,  in  which  the  distinction  seems  not  to  have  been  adverted 
to.    No  decision  can  be  found  in  support  of  the  position,  that  what  appears  on  tiM 
face  of  the  deed  to  be  the  proper  covenant  of  the  principal,  but  entered  into 
through  the  agency  of  an  attorney,  (which,  by  the  by,  is  the  legitimate  form  of 
the  instrument,  where  the  attorney  is  not  to  be  bound,)  shall  be  taken  to  be  the 
proper  covenant  of  the  attorney,  wherever  he  had  not  authority  to  execute  tht 
deed.    How  could  he  be  declared  against  ?     If,  in  the  usual  and  proper  manner 
of  pleading,  it  were  alleged,  that  the  agent  had  covenanted,  it  would  appear  bf 
the  production  of  the  instrument,  that  he  had  not,  but  that  his  principal  had  cove* 
nanted  through  his  means ;  which,  on  non  est  factum  being  pleaded,  woald  bs 
fatal.    This  is  precisely  the  case  before  us,  except  that  it  is  not  quite  so  strong 
In  the  body  of  the  instrument  the  covenants  are  stated,  as  if  they  were*  made  1^ 
the  corporation  directly  with  the  plaintiff*,  without  the  agency  of  any  one,  the  de> 
fendant  not  being  named,  but  merely  signing  and  sealing  it  with  his  own  seal,  ai 
the  deed  of  the  corporation,  which,  I  readily  admit,  it  is  not  Now,  to  avoid  the  diffi- 
culty, which  I  have  just  mentioned,  the  plaintiff*,  in  declaring,  does  not,  in  the  osoal 
way,  set  forth  the  substance  of  the  covenants,  but  alleges  that,  by  certain  articlfli 
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he  is  acting  for  his  employer ;  and  the  contract  is  Ixeated  as  his 
own  express  contract  But  the  liability  of  an  agent  may  also 
arise,  by  implication,  from  his  own  acts,  with  reference  to  a  writ- 
ten contract,  to  which  he  is  not  originally  a  party.  By  the  com- 
mon form  of  a  bill  of  lading,  the  goods  are  deliverable  to  the 
consignee,  or  his  assigns,  or  to  the  shipper,  or  his  assigns,  he  or 
they  paying  freight  therefor ;  and  upon  the  construction  of  the 
instrument,  it  has  been  held,  that  whoever  receives  the  goods 
nnder  the  bill  of  lading,  as  consignee,  or  assignee,  contracts  by 
implication  to  pay  the  freight  due  on  them.^  Therefore,  if  the 
shipper,  or  the  consignee,  in  such  a  case,  should  indorse  the  bill 
of  lading  to  his  agent,  whether  known  to  be  an  agent  or  not,  the 
latter  would  be  liable  to  pay  the  freight,  if  he  took  the  goods 
upon  the  consignment  under  the  bill  of  lading ;  ^  unless,  indeed, 
it  should  appear  upon  the  face  of  the  consignment  or  indorse- 
ment, that  it  was  made  to  him  as  agent  merely,  or  the  other  cir- 
eamstances  of  the  case  should  show,  that  no  credit  was  given 
to  him  for  the  freight^     [But  a  mere  naked  consignment  to  an 


of  agreement  between  the  parties,  it  was  covenanted  **a8  follows";  and  then  setii 
eat  the  articles  according  to  their  tenor,  assigning  for  breach,  that  the  defendant 
had  not  paid,  &c.  A  demurrer  would  unquestionably  have  answered  the  purpose 
at  well  as  the  plea  of  non  est  factum  ;  for  the  declaration  sets  forth  no  covenant 
of  the  defendant,  and  consequently  no  cause  of  action.  But  the  paper  is  not  the 
defendant's  deed.  He  sealed  and  delivered  it,  undoubtedly ;  but  there  is  some- 
thing more  than  sealing  and  delivery  necessary  to  a  deed.  It  ought  to  contain 
the  proper  parts  of  a  contract ;  and  in  this  instrument  there  are  no  obligatory 
words,  applicable  to  the  person  of  the  defendant  Even  the  sealing  and  delivery 
were  (by  the  party)  as  the  president,  and  in  behalf  of  the  corporation.  If  the 
defendant  had  authority  to  contract  for  the  corporation,  although  he  has  done  so 
inlbrmally,  there  cannot  be  a  doubt  that,  as  the  work  has  been  done,  the  plaintiff 
may  have  an  action  of  some  sort  against  it  But  he  never  treated  on  the  basis  of 
the  defendant  being  personally  answerable ;  and  to  permit  him  to  maintain  this 
action,  would  permit  him  to  have,  what  was  not  in  the  contemplation  of  either 
party,  recourse  to  the  person  of  the  agent.  I  am,  therefore,  of  opinion,  that  the 
Judge  who  tried  the  cause,  was  right  in  directing  the  jury,  that  the  paper,  given 
in  evidence,  was  not  the  deed  of  the  defendant"    Ante,  §  154  and  note. 

1  Cock  p.  Taylor,  18  East,  R.  399 ;  Dougal  v.  Kemble,  d  Bing.  R.  386 ;  Abbott 
on  Shipp.  Ft  3,  ch.  7,  §  4,  p.  285,  (edit  1829)  ;  Wilson  v,  Keymer,  1  Maule  & 
Selw.  157. 

2  Ibid. ;  Bell  v.  Kymer,  5  Taunt.  R.  477 ;  Evans  v.  Marlett,  or  Martel«  3  Salk. 
B.  290 ;  Post,  §  395  and  note. 

3  It  18  not  easy,  perhaps,  to  reconcile  the  language  of  all  the  cases  on  this  point 
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agent  does  not  make  him  liable  for  the  freight,  when  the  agency 


Cock  V.  Tajlor,  18  East,  R.  899,  shows,  that  a  parchaaer,  under  the  bill  of  lading 
from  the  consignee,  is  liable  for  the  freight ;  and  Wilson  v.  Keymer,  1  Maule  k 
Selw.  157,  and  Bell  v.  Kymer,  5  Tannt.  R.  477,  and  Dougal  v.  Kemble,  3  Bing. 
R.  383,  that  an  agent,  consignee,  or  indorsee,  is  also  liable,  if  the  bill  of  lading 
contains  a  consignment,  or  indorsement  to  him  generally,  without  saying,  that  he 
is  agent.    In  this  last  case,  Mr.  Chief  Justice  Best  said :  '*  It  has  been  insisted  on 
the  part  of  the  defendants,  that  the  verdict  of  the  plaintiff  is  inconsistent  with  the 
law  of  England,  because  the  contract,  on  the  bill  of  lading,  is  with  the  shipper^ 
or  Le  Cointe  &  Co^  and  that  the  liability  of  these  parties  cannot  be  tran:iferred 
to  the  defendants.     But  this  ai^ument  is  founded  on  an  inaccurate  statement  of 
the  terms  of  the  bills  of  lading.    Neither  the  shipper,  nor  Le  Cointe  &  Co.,  agree 
by  these  instruments  to  pay  the  freight    These  are  receipts  for  the  goods,  with 
an  undertaking,  on  the  part  of  the  captain,  that  he  will  deliver  them  to  the  legpi 
holder  of  these  bills,  on  such  holder's  paying  the  freight.    The  captain  has  a  lien 
for  the  freight  against  whoever  shall  become  the  owner  of  the  goods.    The  owner 
could  not  compel  the  captain  to  deliver  the  goods  from  his  actual  possession,  with- 
out paying  the  freight.    The  act  for  regulating  the  West  India  Docks  continue* 
ike  lien  for  freight,  whilst  goods,  delivered  from  a  ship,  and  liable  to  freight,  re- 
main in  those  docks.    Whoever  obtains  the  delivery  of  goods,  under  such  a  biQ 
of  lading,  contracts,  by  implication,  to  pay  the  freight  due  on  them.    There  is  no 
assignment  of  contract,  no  shifting  of  liability.    The  receiver  of  the  goods  is  an 
original  contractor  to  pay  the  freight  on  them.    With  respect  to  the  alleged  Yaidr 
ship  on  brokers,  they  know  the  terms  of  the  bill  under  which  they  claim ;  they 
know  what  freight  is  due,  and  they  need  not  make  advances  beyond  the  valae  of 
the  goods,  subject  to  freight.    The  hardship  on  the  ship-owner  would  be  mndi 
greater,  if,  after  having  brought  the  goods  to  England,  he  should  not  be  entitled 
to  recover  freight  from  the  parties  who  possess  them  under  the  bill  of  lading. 
Cock  V.  Taylor  is  expressly  in  point  for  the  plaintiff.    It  has  been  attempted 
to  distinguish  that  case  from  the  present  by  the  circumstance,  that  the  plaintiff, 
in  that  case,  had  made  no  application  to  the  consignee  before  applying  to  the 
defendant,  and  that  the  defendant  was  there  a  purchaser  of  the  bill  of  lading. 
With  respect  to  the  application  to  the  consignees,  it  was  made,  when  the  pluntiff 
supposed  them  to  be  the  holders  of  the  bills  of  lading.    The  moment  the  plaintiff 
discovered  that  the  bills  of  lading  had  been  transferred  to  the  defendants,  he  ap* 
plied  also  to  them ;  and  a  man  is  not  bound  by  what  he  does,  in  ignorance  of  the 
actual  circumstances  of  his  case.    As  to  the  circumstance  of  the  defendant  in  Ooefc 
V.  Taylor  being  a  purchaser  of  the  bill  of  lading,  the  effect  of  that  is  got  rid  of  hf 
Bell  t;.  Kymer,  in  which  the  defendant  was  only  a  broker,  and  in  which  Gibbf^ 
C.  J.,  said,  'The  holders  of  a  bill  of  lading  were  bound  to  know  that  they  were 
liable  for  the  freight.'    That  decision  is  not  touched  by  any  subsequent  case,  (br 
Wilson  V,  Keymer  turned  on  a  different  point ;  and  every  Judge,  in  that  casSi 
confirmed  the  decision  in  Cock  v.  Taylor.    In  Wilson  v.  Keymer  the  defendants 
did  not  obtain  the  goods  under  the  bill  of  lading,  but  under  the  order  of  the  coa« 
signees.    In  Moorsom  v,  Kymer,  the  inference  of  an  implied  contract  was  repelled 
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is  known,  and  there  is  no  stipulation  that  the  consignee  shall  pay 
freight^] 

bj  the  existence  of  a  special  contract  under  a  charter-party ;  and  Le  Blanc,  J., 
laid,  '  The  law  will  not  raise  an  implied  promise,  where  there  is  an  express  agree- 
ment between  the  parties.'  But  he  also  said,  *  Where  the  ship  is  a  general  ship, 
and  there  is  no  other  to  whom  the  party  can  resort,  the  law  will  imply  a  promise 
to  prevent  a  failure  of  justice/  There  would  be  a  failure  of  justice,  if  such  a 
promise  were  not  implied  in  the  present  instance."  See  also  Scaife  v,  Tobin,  8 
Bam.  &  Adolph.  R.  523  ;  Coleman  v.  Lambert,  5  Mees.  &  Welsh.  502 ;  Tobin  v. 
Crawford,  Id.  235.  In  the  case  of  Amos  v.  Temperly,  8  Mees.  &  Welsh.  798, 
where,  by  the  bill  of  h^pg,  the  goods  were  **  deliverable  to  A,  for  the  London 
Gas  Conf^any,  or  his  ad^pis,  he  or  they  paying  freight  for  the  said  goods,"  and  A 
received  the  goods  under  the  bill  of  lading,  it  was  held  that  A  was  not  personally 
liable  for  the  freight ;  inasmuch  as,  on  the  face  of  the  bill  of  lading,  he  was  a 
mere  agent  to  receive  the  goods  for  the  company,  the  property  vesting  in  them. 
On  that  occasion,  Mr.  Baron  Parke,  in  delivering  the  opinion  of  the  Court,  said  : 
^  The  case  of  Cock  v.  Taylor  established  the  proposition,  that  the  receipt  of  goods 
by  the  indorsee  of  a  bill  of  lading,  by  which  they  were  made  deliverable  to  the 
consignee  or  his  assigns,  he  or  they  paying  the  freight,  was  evidence  of  a  new 
contract  between  him  and  the  ship-owner  to  pay  the  freight  according  to  the 
terms  of  the  bill  of  lading ;  and  that  case  has  been  foA>wed  by  many  others. 
But  here  the  defendant  is,  on  the  face  of  the  bill  of  lading  a  mere  agent  to  re- 
ceive the  goods,  the  London  Gas  Company  being  the  consignees,  and  the  prop- 
erty vesting  in  them,  according  to  the  rule  laid  down  by  Lord  Holt,  in  the  case 
of  Evans  v.  Marlett ;  and  the  promise  to  be  inferred  from  the  receipt  of  the  goods, 
under  such  a  bill  of  lading,  is  prima  facie  a  promise  by  the  defendant,  as  agent 
lor  the  company,  to  pay  the  freight  on  their  account,  and  not  a  promise  to  be  per- 
sonally responsible  for  it ;  and  there  was  no  sufficient  evidence  to  the  contrary." 
It  is  difficult  to  reconcile  this  decision  with  the  language  of  Lord  Tenderden, 
in  Drew  v.  Bird,  Mood.  &  Malk.  156,  and  Renteria  v.  Ruding,  Mood.  &  Malk. 
£.511.  The  real  question  in  Amos  t;.  Temperley,  8  Mees.  &  Welsh.  798,  was, 
whether  credit  was  given  to  A,  the  agent,  or  not,  for  the  freight  Now  the  goods 
were  deliverable  to  him,  for  the  Gas  Company,  but  Ae,  or  his  assigns  were  to  pay 
die  freight,  by  the  terms  of  the  bill  of  lading.  Why  then  was  not  A  directly  lia- 
ble for  freight,  according  to  the  terms  of  (he  bill  of  lading  ?  He  had  not  assigned 
it  It  by  no  means  followed,  that,  because  the  London  Gas  Company  might  be 
liable  for  the  freight,  therefore  A  was  not  Both  might  be  liable.  Ante,  §  270 
and  note.  In  Abbott  on  Shipp.  Ft.  3,  ch.  7,  §  4,  it  is  said :  "  If  a  person  accepts 
anything,  which  he  knows  to  be  subject  to  a  duty  or  charge,  it  is  rational  to  con- 
clude that  he  means  to  take  the  duty  or  charge  on  himself."  See  ante,  §  263, 
note ;  Post,  §  395.  See,  as  to  when  a  consignment  vests  the  property  in  an  agent, 
who  is  under  liabilities  or  has  made  advances,  Holbrook  v,  Wright,  24  Wend.  R. 
169 ;  Haille  v.  Smith,  1  Bos.  &  Pull.  563 ;  Ante,  §  111;  Abbott  on  Shipp.  Pt  3, 
ch.  2,  §  4,  note  1,  p.  216,  (Amer.  edit  1829) ;  Dunlap  v.  Lambert,  6  Clark  &  Fin- 
nell,  600,  625,  627.  See  post,  §  395  and  note. 
1  [Boston  &  Maine  Railroad  v.  Whitcher,  1  Allen,  (Mass.)  497  (1861).    Bige- 
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§  274  a.  But  although,  in  general,  an  agent  who  contracts  in 
writiDg  in  bis  own  name,  even  avowedly  as  agent  of  another, 
is  thus  personally  responsible  upon  the  agreement  so  made  by 
him,  whether  it  be  under  seal  or  not ;  and  it  will  be  treated  as 
his  personal  obligation  and  contract ;  yet  it  does  not  necessarily 
follow,  that  if  the  principal  is  not  bound  thereby,  the  covenant 
or  contract  can  in  all  cases  be  enforced  by  or  against  the  agent 
personally.  For  if,  from  the  nature  and  objects  of  the  agree- 
ment, whether  under  seal  or  not,  it  can  be  collected,  that  a  re- 
ciprocal obligation  is  intended  to  be  created,  and  yet,  under  the 
circumstances,  it  cannot  be  enforced  ;  or  iflihere  is  a  total  £bJ1- 
ure  of  the  consideration  on  one  side,  and  tne  other  side  cannot 
maintain  any  action  thereon ;  there,  the  agreement  will  be  treated 
as  utterly  void.  Thus,  for  example,  if  an  agent  should  in  his 
own  name,  and  as  attorney  of  his  principal,  demise  an  estate 
of  his  principal  for  a  term  of  years,  at  a  specified  rent,  and  the 
lessee  should  covenant  to  pay  the  rent ;  there,  inasmuch  as  the 
demise  would  be  utterly  void,  as  the  lease  is  not  executed  in 
the  name  of  the  [mncipal,  the  agent  could  not  maintain  a  suit 
for  the  rent  on  the   covenant,  because  the  whole  instrument. 


low,  C.  J ,  there  said  :  **  The  cases  in  which  an  agent  has  been  held  liable  to  psf 
the  freight  of  goods  consigned  to  him,  proceed  on  the  ground  that,  by  the  term 
of  bills  of  lading,  as  usually  drawn,  especially  in  cases  of  transportation  by  water, 
the  consignee  is  to  pay  the  freight.    In  other  words,  the  carrier  undertakes  to 
deliver  the  property  to  the  consignee,  *  he  paying  freight  for  the  same.'    Who* 
ever  accepts  delivery  under  such  a  bill  of  lading,  contracts,  by  implication,  to  pif 
the  freight  due  on  them ;  and  if  the  name  of  the  agent  only  is  inserted  in  the  bill, 
without  any  designation  of  the  character  or  capacity  as  agent  for  another  in  which 
he  receives  the  goods,  he  is  liable  individually  for  the  freight,  because  he  thereby 
becomes  an  original  contractor  to  pay  therefor.    These  cases  rest  on  the  princi- 
ple, that  he  who  accepts  a  thing  which  he  knows  to  be  subject  to  a  duty  or  chai]^ 
for  which  he  is  expected  to  pay,  thereby  contracts,  by  implication,  to  take  the 
duty  or  charge  on  himself.    €ock  v.  Taylor,  18  East,  899 ;  Wilson  v.  Kymer, 
1  Maule  &  Selw.  157;  Dougal  v.  Kemble,  8  Bing.  888;  Amos  o.  Temperiey,^ 
Mees.  &  Welsh.  798.    But  no  case  can  be  found  which  goes  the  length  of  hold- 
ing, that  an  agent  is  liable  for  the  freight  of  goods  sent  to,  and  received  by  hiflh 
when  his  agency  is  known  to  the  carrier  at  the  time  of  the  delivery  of  the  go(xh 
and  when  there  is  no  stipulation  in  the  contract  of  transportation  by  which  the 
consignee  is  to  pay  the  freight.    In  such  a  case,  the  essential  elements  of  a  con- 
tract are  wanting.    There  is  nothing  from  which  an  intent  on  the  part  of  the 
shipper  or  carrier  to  charge  the  agent,  or  an  agreement  by  the  agent  to  pay  the 
freight,  can  be  inferred."] 
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including  the  covenant,  would  be  deemed  void,  and  the  con- 
sideration for  the  covenant  would  totally  fail.^  Neither,  for  the 
like  reaspn,  could  the  lessee  maintain  a  suit  on  any  covenant  in 
the  lease  in  his  own  favor.  The  same  rule  has  been  applied  to 
the  case,  where  an  agent  made  an  agreement  under  seal,  as 
attorney  of  his  principal,  whereby,  in  consideration  of  a  certain 
sum,  he  agreed  to  execute  a  good  and  sufficient  conveyance  in 
the  law,  of  a  certain  farm  of  his  principal ;  and  the  agent  brought 
a  suit  to  recover  the  consideration-money ;  and  it  was  held  un- 
maintainable, because  the  agreement  was  considered  as  made 
by  ai\d  with  the  agent  in  his  own  name,  as  attorney,  and  not  in 
the  name  of  his  principal,  and  then  the  whole  agreement  deemed 
void,  since  the  agent  had  no  estate  in  the  farm  to  convey.^  If, 
however,  the  agreement  had  been  by  the  agent,  not  that  he 
would  convey,  but  that  his  principal  should  convey,  then  it 
seems  that  the  agreement  would  have  been  valid.^ 

§  274  b.  Another  class  of  cases  may  readily  be  suggested, 
where,  from  the  defective  mode  of  executing  the  instrument, 
the  principal  is  not  bound,  and  yet,  neither  «s  the  agent  bound ; 
and  that  is,  where,  although  the  agent  is  capable  of  acting  for 
the  principal,  he  or  she  is  incapacitated  from  binding  himself  or 
herself  by  a  personal  contract.  Thus,  for  example,  if  a  husband 
should  authorize  his  wife  to  sign  notes  on  his  account,  it  is  indis- 
pensable, in  order  to  bind  him,  that  the  notes  should,  either  in 
the  body  thereof,  or  in  the  signature,  purport  to  be  his  notes,  or 
on  bis  account ;  for  notes,  given  in  her  own  name,  would  not,  in 


1  Frontin  v.  Small,  2  Ld.  Raym.  1418  ;  S.  C.  2  Strange,  R.  705  ;  Berkeley  v. 
Hardy,  5  Barn.  &  Cressw.  355;  Townsend  v.  Hubbard,  4  Hill,  N.  Y.  K.  351, 
858. 

s  Bogart  V.  De  Bussy,  6  Johns.  R.  94. 

8  Spencer  v.  Field,  10  Wend.  R.  87.  Some  doubt  may  well  be  entertained, 
whether  the  case  of  Bogart  v.  De  Bussy,  6  Johns.  R.  94,  was  a  correct  applica- 
tion of  the  principle  of  the  case  of  Frontin  t;.  Small,  2  Ld.  Raym.  1418.  The 
latter  was  an  executed  lease  in  the  name  of  the  agent,  and  passed  no  estate. 
The  former  was  an  executory  agreement,  under  seal,  in  which  the  covenant 
was,  on  the  part  of  the  agent,  "  to  execute  a  good  and  sufficient  conveyance  in 
the  law  **  of  the  farm  of  his  principal,  which  covenant  could  properly  be  per- 
formed by  a  conveyance  in  the  name  of  his  principal,  under  due  authority.  The 
pleadings,  upon  which  the  case  was  decided,  did  not  raise  any  question  as  to  the 
form  of  the  conveyance,  which  was  to  be  made ;  but  turned  upon  a  collateral 
mortgage  on  the  estate. 
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such  a  case,  bind  either  the  husband,  or  the  wife.^  [Although 
the  contrary  has  been  recently  held  in  England.^]  Similar  con- 
siderations will  apply  to  an  agent,  who  is  an  infant  In  shorty 
in  all  cases,  in  order  to  bind  the  principal  upon  the  instrument, 
there  must  be  apt  words  to  charge  him ;  and  in  like  manner,  if 
the  principal  is  not  bound  by  the  instrument,  the  agent  will  not 
be  bound  thereby,  unless  it  contains  apt  words  also  to  charge 
him ;  although,  if  he  be  of  competent  capacity  to  enter  into  a 
contract,  he  may  be  responsible  in  an  action  upon  the  case  for 
his  negligent  performance  of  his  duty,  or  his  improper  assump- 
tion of  authority.* 

§  275.  In  a  great  variety  of  cases,  even  where  the  contract  is 
in  writing,  it  becomes  a  nice  question,  whether  the  agent  is,  or 
is  not,  personally  bound.^  Some  of  the  cases  on  this  subject 
have  been  already  cited  ;  ^  and  it  is  difficult,  perhaps  impossiblci 
to  reconcile  all  the  authorities,  bearing  on  the  point.  Ordina- 
rily, as  we  have  seen,  if  the  contract  is  made  in  such  a  manner 
as  directly  to  bind  the  principal,  the  agent  will  not  be  bound 
personally.^  But  the  embarrassing  question  still  remains,  whether 
the  form  of  the  instrument  does,  or  does  not,  import  a  personal 
liability  on  the  part  of  the  agent.  Thus,  if  an  agent  should 
make  a  note,  in  which  he  should  say,  **  I  promise  to  pay,"  &a, 
and  sign  it  "  A.  B.,  for  C.  D.,"  (the  principal,)  the  question 
would  arise,  whether  he  was  personally  bound,  or  not,  upon  the 
instrument  in  that  form.^  We  have  already  seen,  that  it  has 
been  held,  that  in  such  a  case,  he  is  not  personally  bound,  if  he 
has  authority  to  sign  the  note  from  C.  D.®  The  construction 
might,  perhaps,  be  more  doubtful,  if  the  note  were,  *^  I,  A.  B.,  as 


1  MiDard  v.  Mead,  7  Wend.  68 ;  Ante,  §  264,  note. 
*  Lindus  v.  Bradwell,  5  Com.  B.  Rep.  588. 

3  Stetson  V.  Patten,  2  Greenl.  R.  858  ;  Ante,  §  264,  note. 

4  Smith  on  Merc.  Law,  79,  80,  (2d  edit.)  ;  Id.  p.  140-148,  (8d  edit  1848); 
Bowen  v.  Morris,  2  Taunt  R.  874 ;  Denton  v.  Rodie,  8  Camp.  K  498;  Norton 
w.  Ilerron,  1  Carr.  &  Payne,  648 ;  8.  C.  1  Ry.  &  Mood.  229  ;  Kendray  v.  Hodg- 
son, 5  Esp.  R.  228. 

5  Ante,  §§  154,  155,  158,  269,  270. 

0  Ante,  §§  268  and  269 ;  Mann  v.  Chandler,  9  Mass.  R.  885. 

7  See  Rice  v.  Gove,  22  Pick.  158  ;  Woodes  i;.  Dennet,  9  New  Hamp.  R.  55; 
Ante,  §§  164,  155,  161 ;  Post,  §§  269,  270,  275-279. 

8  Ante,  §§  154,  155  ;  Ballou  v.  Talbot,  16  Mass.  R.  461. 
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agent  of  C.  D.,  promise,"  &c.,  and  it  were  signed,  "  A.  B."  And, 
if  in  the  latter  case  the  note  were  under  seal,  there  would  be 
strong  ground  to  say,  that  it  was  the  deed  of  the  agent,  and  not 
of  the  principal.^ 

§  275  a.  Similar  difficulties  have  occurred  in  the  application 
of  the  same  doctrine  in  the  Scottish  Courts,  although  they  are 
professedly  governed  by  the  same  general  principle,  which  regu- 
lates the  doctrine  maintained  in  England  and  America.  Thus, 
in  one  case,  where  the  agent  of  a  company,  having  drawn  bills 
in  bis  own  name,  discounted  them,  when  accepted,  with  a  bank, 
(the  acceptor,  who  happened  to  be  debtor  of  the  company,  hav- 
ing also  been  informed  in  a  letter  to  him  from  the  drawer,  that 
the  bills  in  question  would  be  placed  to  his  credit  with  them,) 
the  Court  of  Sessions  found  the  company  liable  in  an  action  on 
the  bills,  on  the  ground,  that  the  drawer  had  drawn  and  dis- 
counted^  the  bills  as  their  agent  and  for  their  behoof.  But  the 
judgment  has  been  reversed  on  appeal,  and  the  reversal  appears 
to  be  conformable  with  the  doctrine  now  stated.  The  circum- 
stance of  the  funds,  raised  by  discounting  the  bills,  being  applied 
to  the  company's  use,  was  a  matter  between  them  and  their 
agents,  with  which  the  discounters  had  no  concern.  In  a  later 
case,  certain  trustees  were  found  liable  for  the  amount  of  a 
promissory  note,  which  the  manager  of  a  coal-work,  forming 
part  of  the  trust,  had  granted  in  his  own  name.  But  this  was 
found,  not  in  an  action  on  the  bill,  but  in  an  action  brought  on 
the  authority  alleged  to  be  given  by  the  trustees,  both  directly 
and  rebus  et  factis^  to  sign  bills  on  their  account  in  the  business 
of  the  trust.2 

§  276.  Other  illustrations  of  the  difficulties,  growing  out  of 
the  interpretations  of  particular  instruments,  may  be  derived 
firom  adjudged  cases.  Thus,  where  a  contract  under  seal  was 
made  between  A.  B.,  as  agent  of  C.  D.  of  the  one  part,  and  E. 
F.  of  the  other  part,  and  it  was  signed  and  sealed  A.  B.  and  E. 
F. ;  it  was  held  to  be  the  deed  of  A.  B.,  the  agent ;  and  that  he 
was   personally  responsible  on  the   covenant.^      So,  where   a 


1  See  Dubois  v.  Delaware  &  Hudson  Canal  Co.  4  Wend.  285 ;  Ante,  §  147- 
155  ;  Appleton  v.  Binks,  5  East,  R.  148. 
9  Thomson  on  Bills,  pp.  218,  219,  (edit.  1887). 
3  Stone  V.  Wood,  7  Cowen,  R.  458 ;  Taft  v.  Brewster,  9  John.  R.  884 ;  Hall 
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sealed  agreement  purported  to  be  by  and  between  the  plaintiffs, 
of  the  one  part,  and  A.  B.,  C.  D.,  and  E.t  F.,  directors  of  the  G. 
Cotton  Manufactory,  of  the  other  part,  and  it  was  signed,  ^  for 
the  directors,  A.  B. ; "  it  was  held  to  be  personally  obligatory 
upon  A.  B.,  cdthough  he  by  plea  averred,  that  it  was  made  by 
himself  and  the  other  directors,  as  agents  only  of  the  company.* 
So,  where  A,  B,  and  C,  made  a  note  as  follows :  "  We,  the  sub- 
scribers, jointly  and  severally,  promise  to  pay  D,  or  order,  for  the 
Boston  Glass  Manufactory,  and  signed  their  names,  not  saying, 
as  agents,  it  was  held,  that  the  note  bound  them  personally,  and 
not  the  corporation.^  So,  where  two  persons  made  a  promissory 
note  in  this  form ;  "  We  the  subscribers,  trustees  for  the  proprie- 
tors of  the  new  congregational  meeting-house  at  A,  promise  to 
pay  B  the  sum  of,"  &c.,  and  signed  it  C,  D,  E,  F ;  it  was  held 
that  the  note  bound  them  personally,  and  not  the  proprietors.' 
So,  where  the  committee  of  a  town  made  a  contract  in  the  fol- 
lowing words :  "  Agreement  between  A,  B,  and  C,  committee  of 
the  town  of  N.,  of  the  one  part,  and  D  and  E  of  the  other  party 
and  the  said  committee  agree  to  pay,"  &c.,  signing  their  own 
names,  A,  B,  and  C ;  it  was  held,  that  they  were  personally  liable 
on  the  contract*  So,  where  a  committee  of  the  directors  of  a 
turnpike  corporation  entered  into  a  contract  under  seal,  describ- 
ing themselves  as  such  committee,  on  the  one  part,  with  the 
plaintif{|  on  the  other  part,  and  signed  and  sealed  the  contract  in 
their  own  names,  it  was  held,  that  they  were  personally  respon- 
sible ;  for  it  was  the  deed  of  the  committee,  and  not  of  the  direo* 
tors,  or  of  the  corporation.^     So,  where  certain  persons  signed  a 

V.  Bainbridge,  1  Mann.  &  Grang.  R.  42;  Ante,  §§  158,273;  Post,  §  278,  and 
note. 

1  White  V,  Skinner,  48  John.  R.  807  ;  Ante,  §  273. 

s  Bradlee  t;.  Boston  Glass  Manufactory,  16  Pick.  K.  847.  In  this  case  Mr.  Ch. 
Just  Shaw,  said  :  **  It  is  held  in  man/  cases,  that,  although  the  contract  of  one  i> 
given  for  the  debt  of  another,  and  although  it  is  understood,  between  the  persons 
promising,  and  the  part/  for  whom  the  contract  is  entered  into,  that  the  latter  is 
to  pay  it,  or  to  reimburse  and  indemnify  the  contracting  party,  if  he  should  be 
required  to  pay  it,  it  is  still,  as  between  the  parties  to  it,  the  contract  of  the  party 
making  it.  A  leading  and  decisive  case  on  this  point  is  Stackpole  v.  Arnold,  11 
MaiB.  R.  27."     See  ante,  §§  154,  155. 

8  Packard  v,  Nye,  2  Mete.  R.  47. 

«  Simonds  v.  Heard,  28  Pick.  R.  121.    See  Savage  v.  Rix,  9  N.  H.  R.  268. 

»  Tippetta  V.  Walker,  4  Mass.  R.  595. 
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note,  describing  themselves  as  "  Trustees  of  Union  Religious 
Society,"  it  was  held,  that  they  were  personally  liable  thereon, 
although  it  was  proved,  that  the  society  was  a  corporation,  and 
the  note  was  given  for  a  balance  due  from  the  society  for  a 
church  bell.^ 

§  277.  In  the  two  last  cases,  it  did  not  appear,  that  the  agents 
executing  the  contract  had  due  authority  from  the  directors,  or 
corporation,  to  execute  the  deeds.  If  such  an  authority  had 
been  proved,  or  admitted,  it  would  still  have  remained  a  ques- 
tion, whether,  as  the  deeds  were  executed  in  their  own  names, 
they  would  not  have  been  personally  bound.  This  last  question 
has,  however,  arisen  ;  and  it  has  been  decided  in  America,  that 
the  agents  are  not  affected  by  any  personal  responsibility  under 
such  a  contract,  although  it  is  made  under  their  own  seals,  if  the 
corporation  itself  has  conferred  on  them  a  due  authority  to  make 
the  contract  on  their  behalf.  Thus,  where  a  contract  was  made 
by  certain  persons,  by  name,  purporting  to  be  "a  committee  of 
ihe  corporation  of  the  city  of  Albany,"  on  the  one  part,  and  the 
plaintiff,  on  the  other  part;  and  it  was  sealed  by  the  committee 
with  their  own  seals  ;  it  was  held,  that  they  were  not  personally 
bound  by  the  contract,  as  it  was  authorized  by  the  corporation! 
although  not  under  its  corporate  seal ;  and  that  the  corporation 
was  alone  liable  on  the  contract  in  an  action  of  assumpsit.^  The 
ground  of  this  decision  seems  to  have  been,  that,  although  the 
corporation  was  not  a  direct  party  to  the  contract,  yet,  as  the 
contract  had  been  duly  authorized  by  the  corporation,  the  agents 

T 

I  Hills  V.  Bannister,  8  Cowen,  R.  SI  ;  Ante,  §  154 ;  Shelton  t;.  Darling,  2  Con- 
nect. R.  485 ;  Barker  v.  Mechanic  Fire  Insur.  Co.  8  Wend.  R.  94.  Fogg  v.  Vir- 
gin, 19  Maine,  852 ;  Cleaveland  v.  Steward,  8  Kelly,  283  ;  Trask  v.  Roberts,  1  B. 
Monroe,  201 ;  Webb  v.  Burke,  5  Id.  51.  But  sec  Mann  v.  Chandler,  9  Mass.  R. 
885;  Mott  i^.  Hicks,  1  Cowen,  R.  518;  Ante,  §  154;  Leach  t;.  Blad,  8  Sm.  & 
Marsh.  221.  See  Cooch  u.  Goodman,  2  Adolph.  &  £11.  New  Rep.  580,  595,  596 ; 
Fiske  V.  £ldridge,  12  Gray,  Haverhill  Mut.  Ins.  Co.  v,  Newhall,  1  Allen,  (Mass.) 
180,  (1861.) 

S  Randall  v.  Van  Vechten,  19  John.  R.  60 ;  Dubois  v.  The  Delaware  and  Hud- 
son Canal  Co.  4  Wend.  R.  285 ;  Brockway  u.  Allen,  17  Wend.  R.  40.  But  see 
Hopkins  V.  Mehaffey,  11  Serg.  &  Rawle,  128,  129;  Ante,  §§  154,  159,  note,  §  278, 
note  (1,)  and  post,  §  278,  and  note.  The  case  of  Randall  v.  Van  Vechten,  19 
John.  R.  60,  was  distinguished  by  the  Court  from  the  case  of  a  public  agent  of 
the  government,  upon  the  ground  that  the  city  of  Albany  was  a  private,  although 
a  political,  corporation.    But  see  Hatch  v,  Barr,  1  Hamm.  R.  890,  894. 
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were  not  personally  liable ;  for  (it  was  said)  the  person  who 
assumes  to  contract,  as  agent  for  an  individuali  or  for  a  corpora- 
tion, must  see  to  it,  that  his  principal  is  legally  bound  by  his  act. 
For,  if  he  does  not  give  a  right  of  action  against  bis  principal, 
the  law  holds  him  personally  liable.^  But  in  this  case,  as  the 
agents  made  the  contract  with  due  authority,  the  Court  held,  that, 
although  no  action  lay  upon  the  deed,  as  the  deed  of  the  corpor- 
ation, yet  an  action  of  assumpsit  would  lie  against  the  corpora* 
tion,  founded  upon  the  obligations  contained  therein. 

^  278.  But  it  deserves  consideration,  whether  the  doctrine  can 
be  generally  maintained,  that,  because  the  principal  may  be  indi- 
rectly liable  on  the  contract,  therefore  the  agent  is  exonerated 
from  all  personal  responsibility.  Besides ;  it  is  manifest,  that  ihe 
agents  had  here  made  a  contract  in  their  own  names,  although 
as  a  committee  of  the  corporation,  and  the  deed  was  their  own 
deed,  and  not  that  of  the  corporation.^  The  corporation,  ccm- 
fessedly,  could  not  be  sued,  on  that  instrument,  as  their  deed; 
and  it  would  seem  to  be  a  general  rule,  that  an  agent,  w^ho  ex- 
ecutes an  instrument,  must  execute  it  in  the  name  of  the  princi- 
pal, so  as  to  give  a  right  of  action  thereon  against  him,  if  he 
would  avoid  personal  responsibility;  and,  if  it  be  a  contract 
by  deed,  then  it  must  be  in  the  name,  and  be  the  deed,  of  the 
principal ;  for,  If  it  be  the  deed  of  the  agent,  he  alone  is  respon- 
sible thereon,  as  the  proper  legal  party  to  it.^  In  the  common 
case  of  a  charter-party,  executed  by  the  master  of  the  ship,  ac* 
cording  to  his  ordinary  rights  and  duties,  and  authority  in  the 
proper  employment  of  the  ship,  it  is  not  doubted,  thai  his  owner 
is  bound  by  the  contract,  in  some  form  of  action.  But  it  is  as 
little  doubted,  that  the  owner  cannot  be  sued  on  that  very  instru- 
ment, as  his  deed ;  and  that  the  master  may  be  sued  on  it,  as  hi 
own  deed.^     In  short,  in  such  a  case,  the  contract  is  treated 


1  Randall »;.  Van  Vechten,  19  John.  li.  60 ;  Dubois  v.  The  Delaware  and 
Canal  Co.  4   Wend.   R.  285;  Brock  way  v.  Allen,  17  Wend.  R.  40.    Bnt 
Hopkins  v.  Mehafiejr,  11  Serg.  &  Rawle,  128,  129;  Ante,  §  161,  and  note,  27S  "'B'  7t 
note  (1.) 

«  See  Damon  v.  Inhabitants  of  Granby,  2  Pick.  845  ;  Ante,  §§  278,  276,  277 "^. 

3  Stone  V.  Wood,  7  Cowen,  R.  4d3 ;  Ante,  §§  155,  156,  158,  264,  note,  26E^  -^9, 
270,273,  274  a,  274  b. 

4  Ante,  §§  155,  158,  161,  162,   273  and  note,  274  a,  274  b,  S79;  Post :^  f 

294. 
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the  direct  contract  of  the  master ;  and  the  owner  is  only  second- 
arily liable,  in  another  form  of  action,  (an  action  on  the  case,) 
and  not  in  an  action  on  the  deed  itself.^  Indeed,  nothing  is  more 
common  than  for  a  contract  to  be  made,  by  which  the  agent  is 
personally  bound,  and  which  yet  is  ex  consequentij  binding  on 
the  principal  also,  although  the  latter  is  not  a  direct  and  imme- 
diate party  to  the  instrument.^  This  is  true,  not  only  in  the 
commercial  law  of  England  and  America,  but  cdso  in  that  of  the 
foreign  nations  of  continental  Europe.^  The  more  correct  and 
satisfactory  doctrine  would  seem  to  be,  that,  where  the  agent  is 
a  direct  psurty  of  the  instrument,  and  the  principal  is  not,  so  that 
the  latter  is  not,  ex  direclOj  suable  thereon,  there,  the  agent, 
although  he  describes  himself  as  agent,  is  suable  upon  the  cove- 
nants and  agreements  contained  therein,  as  his  own  personal 
contract^     Still,  however,  the  doctrine  is  to  be  understood  with 


1  Abbott  on  Sbipp.  Pt.  2,  ch.  2,  §  5,  pp.  93,  94  ;  Id.  Pt.  8,  ch.  1,  §  2,  pp.  168, 
164,  (edit  1829)  ;  Stone  v.  Wood,  7  Cowen,  488 ;  Ante,  §§  158,  160-162  ;  Post, 
§§  294,  422,  450,  note. 

S  Ibid. 

8  Post,  §  294.  See  1  Emerigon,  Assur.  ch.  5,  §  3,  pp.  187, 188  ;  Id.  §  4,  pp. 
189,  140;  Pothier,  Oblig  n.  448;  1  Stair,  Instit.  by  Brodio,  B.  1,  tit  12,§  17; 
Ersk.  Inst  B.  8,  tit  8,  §§  43,  46  ;  2  Liverm.  on  Agency,  252-254,  (edit  1818)  ; 
PWey  on  Agency,  by  Lloyd,  378-384. 

4  Ante,  §§  160,  278,  275.  The  cases  of  Randall  v.  Van  Yechten,  19  John.  R. 
60,  and  Dubois  v.  Delaware  and  Hudson  Canal  Co.  4  Wend.  285,  are  not  easily 
reconcilable  with  many  other  authorities ;  and  especially  with  Appleton  v.  Binks, 
6  East,  148 ;  Kennedy  v.  Gouveia,  3  Dowl.  &  Ryl.  503  ;  Burrell  v.  Jones,  8  Bam. 
k  Aid.  47  ;  Norton  v.  Herron,  1  Carr.  and  Payne,  648 ;  S.  C.  Ryan  &  Mood.  229. 
See  also  Tanner  v.  Christian,  29  £ng.  Law  &  £q.  R.  108  ;  Popkins  v.  Mehaffey^ 
11  Serg.  &  Rawle,  126,  128,  129;  Ante,  §  278,  note  (1);  Hall  v.  Bainbridge^ 
1  Mann.  &  Grang.  42.  The  case  of  Bowen  v.  Morris,  2  Taunt.  R.  874,  is  distin- 
guishable ;  for  the  contract  was  there  treated  as  the  contract  of  the  principal,  as 
was  suggested  by  Lord  Chief  Justice  Abbott,  in  Kennedy  v.  Gouveia,  8  Dowl.  & 
RyL  508.  See  also  Tippetts  i;.  Walker,  4  Mass.  R.  595;  Paley  on  Agency, 
by  Lloyd,  881-884;  Macbeath  v.  Haldimand,  1  T.  R.  172,  176,  180,  181.  In 
Spittle  9.  Lavender,  2  Brod.  &  Bing.  R.  452,  where  an  agreement  purported  to 
be  between  A.  B.  *'  as  agent  for,  and  on  the  part  and  behalf  of,*'  C.  D.,  of  the  one 
part,  and  E.  F.,  the  plaintiff,  of  the  other  part ;  and  on  the  same  day  the  princi- 
pal, C.  D.,  wrote  below  on  the  same  paper,  **  I  hereby  sanction  this  agreement,, 
and  approve  of  A.  B.  having  signed  the  same  in  my  behalf;"  it  was  held,  that, 
by  his  signature  and  approval  on  the  paper,  the  contract  became  the  contract  of 
the  principal,  and  not  of  the  agent,  and  was  to  be  treated  as  one  transaction ;  and 
80  the  agent  was  not  liable  thereon.  Ante,  §  251,  and  note.  See  Kendragr  v*. 
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the  qualification,  that  in  the  instrument  there  are  apt  words  to 
charge  the  agent  personally.  For,  if  an  agent  should,  without 
authority,  execute  a  deed  in  the  name  of  the  principal,  who  is 
not  bound  thereby,  the  agent  would  not,  in  such  a  case,  be  liable 
to  the  other  party  on  the  instrument  itself  as  his  deed,  unless 
there  were  apt  words  in  it,  importing  a  personal  liability  on  his 
part^  The  remedy  for  the  misconduct  of  the  agent  must  other* 
wise  be  by  an  action  on  the  case.^ 

§  279.  But,  in  cases  of  unwritten  contracts,  also,  the  question 
may  arise,  whether  the  agent  is  liable,  or  the  principal  only,  of 
both ;  and  this,  as  a  matter  of  fact,  is  generally  left  to  the  jury. 
In  all  cases  of  this  sort,  the  question  generally  is,  to  whom  credit 
is  given,  whether  to  the  principal,  or  to  the  agent.  If  to  the 
latter,  then  he  is  personally  responsible,  even  although  he  may 
be  known  to  be  acting  for  his  principal.^  Thus,  for  example,  an 
agent,  although  known  as  such,  may,  by  his  express  warranty  of 
soundness,  or  of  title,  or  of  any  other  fact,  in  regard  to  the 
commodity  sold  by  him  for  his  principal,  make  himself  per- 
sonally liable,  if  the  credit  is  clearly  given  to  him  on  such  war- 


Hodgson,  5  Esp.  R.  228  ;  Stone  v.  Wood,  7  Cowen,  R.  453  ;  8  Chitty  on  Comm. 
and  Manuf.  211,  212.  In  Brockwa/  t;.  Allen,  17  Wend.  R.  40,  the  defendanti 
made  a  note,  signed  with  their  names,  with  the  description  added,  **  Trustees 
of  the  First  Baptist  Society  of  the  village  of  Brockport**  The  defendants  were 
trustees,  and  the  society  was  incorporated  by  the  name  of  the  First  Baptist 
Church  and  Society  of  the  vilhige  of  Brockport ;  and,  by  the  laws  of  New  Yoik, 
where  the  note  was  made,  and  the  society  incorporated,  the  trustees,  as  such, 
are  a  corporation,  having  a  common  seal ;  and  the  note  was  for  a  debt  due  by  the 
society.  It  was  held  on  special  pleading,  that  the  defendants  were  not  personally 
liable  on  the  note,  and  that  the  society  was.  And  see  Jefls  v.  York,  10  Cush.  R*; 
Ante,  §  154.  But  see  Hills  v.  Bannister,  8  Cowen,  SI.  In  Taft  o.  Brewster, 
9  John.  R  SS4,  where  the  defendants  executed  a  bond  to  the  plaintiff,  by  which 
the  defendants,  by  the  name  and  description  of  A.  B.  C.  D.,  and  £.  F.,  **  Tms- 
tees  of  the  Baptist  Society  of  the  town  of  Richfield,**  bound  themselves  in  the 
form  of,  &c.,  &c. ;  and  the  bond  was  signed  A.  B.  C.  D.,  and  £.  F.,  **  Trustees  of 
the  Baptist  Society  of  Richfield,"  it  was  held,  that  the  defendants  were  person- 
ally bound  on  the  bond.  See  Fox  v.  Drake,  8  Cowen,  R.  191 ;  Osborne  v.  KeiTi 
12  Wend.  R.  179  ;  Ante,  §§  160,  160  a,  161 ;  Post,  §§  422,  450. 

^  Stetson  9.  Patten,  2  Greenl.  R.  358 ;  Ante,  §  274  b. 

2  Ante,  §  160,  note,  §  264,  note,  §  270,  note. 

8  Scrace  v.  Whittington,  2  Barn.  &  Cressw.  11 ;  Iveson  v.  Conington,  1  Bam* 
&  Cressw.  160 ;  Cunningham  v.  Soules,  7  Wend.  R.  106  ;  3  Chitty  on  Comm.  and 
Manuf.  211,  212 ;  Ante,  §§  160,  160  a,  161. 
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ranty.^  Indeed,  if  such  warranty  is  made  falsely  and  fraudulently 
by  the  agent,  he  will  be  personally  liable  thereon,  as  a  matter  of 
tort« 

§  280.  In  the  next  place,  persons,  contracting  as  agents,  are 
nevertheless,  ordinarily,  although,  as  we  shall  presently  see,^  not 
universally,  held  personally  responsible,  where  there  is  no  other 
responsible  principal,  to  whom  resort  can  be  had.^  Thus,  for 
example,  where  a  person  signed  a  note,  ''  as  guardian  of  A.  B.," 
he  was  held  to  be  personally  liable  on  the  note ;  for  he  could  not 
make  his  ward  personally  liable  therefor,  nor  his  ward's  assets.^ 
So,  where  a  person  signed  a  note,  ''  as  trustee  of  A.  B.,''  he  was 
held  personally  liable  on  the  note ;  for  it  was  not  primarily  bind- 
ing on  his  cestui  que  trust?  So,  where  a  person  signed  a  note, 
**  as  executor  of  A.  B.,"  or  "  as  administrator  of  A.  B.,"  [or  as 
"solicitor  of  T.  M.  E.,"  &c.,^]  it  was  held,  that  he  was  per- 
sonally liable  on  the  note ;  for  such  a  note  would  not  bind  the 
estate  of  the  deceased  ;  and,  to  give  it  any  validity,  it  must  be 
oonstmed  to  be  a  personal  obligation  of  the  maker.^  So,  a  bill 
of  exchange,  accepted  by  A,  "  as  administrator  of  B,"  will  bind 
A  personally.® 

^  381.  This  whole  doctrince  proceeds  upon  the  plain  principle, 
that  he,  who  is  capable  of  contracting,  and  does  contract  in  his 
own  name,  although  he  is  the  agent  of  another,  who  is  incapa- 
ble of  contracting,  intends  to  bind  himself;  since  in  no  other 
way  can  the  contract  possess  any  validity,  but  it  would  perish 
fifom  its  intrinsic  infirmity.^^    The^  Roman  law  fully  recognized 


1  Palej  on  Agency,  by  Lloyd,  S85,  886  ;  Fenn  v.  Harrison,  4  T.  R.  177, 
>  Paley  on  Agency,  by  Lloyd,  386  ;  Ante,  §  810. 

3  Poet,  §  287-290 ;  Ante,  §  274  a. 

4  Paley  on  Agency,  by  Lloyd,  874;   8  Chitty  on  Comm.  and  Manuf.  211 ; 
2  Kent,  Comm.  Lect  41,  p.  680,  (4th  edit.) ;  Ante,  §  155. 

ft  Thacher  v.  Dinsmore,  5  Mass.  R.  299  ;  Forster  v.  Fuller,  6  Mass.  R.  58. 
«  Hills  V.  Bannister,  8  Cowen,  R.  81 ;  Ante,  §§  154,  276  ;  Sumner  v.  Williams, 
8  Mass.  162. 

7  Barrel!  v.  Jones,  8  Bam.  &  Aid.  47 ;  and  see  Roberts  v.  Button,  14  Verm. 
195. 

8  Forster  v.  Fuller,  6  Mass.  R  58 ;   Childs  v.  Monins,  2  Brod.  &  Bing.  460. 
See  also  King  t;.  Thorn,  1  T.  R.  487  ;  Ante,  §  278. 

9  Tassey  v.  Church,  4  WatU  &  Serg.  846. 

10  Ante,  §  278. 
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the  propriety  and  justice  of  this  doctrine,  and  applied  it  to  the 
case  of  the  master  of  a  ship,  who  contracted  with  reference  to 
the  employment  of  the  ship,  for  a  slave,  who  was  the  employer 
of  the  ship,  {Ezercitor  navis.)  Item^  si  serous  meus  navem  exer^ 
cebit;  et  cum  magistro  ejus  contraxero,  nihil  obstabit^  quo  minus 
adversus  magistrum  experiar  actione,  quce  mihi  vel  jure  civiiij  vel 
honorario  competii} 

§  282.  The  same  doctrine  has  been  applied  to  cases  where 
persons  are  acting  in  a  public  official  character  on  behalf  of  irre- 
sponsible persons,  (not  on  behalf  of  the  government) ;  upon  tiie 
ground,  that,  unless  these  persons  are  liable  on  the  contracts  so 
made  by  them,  the  other  party  will  be  left  without  remedy ;  and 
such  an  understanding  is  not  to  be  presumed  to  have  been  in- 
tended by  either  party.  Therefore,  where  certain  persons  were, 
by  an  act  of  Parliament,  appointed  commissioners  for  making 
a  river  navigable,  with  power  to  raise  and  borrow  money  upon 
fhe  tolls  of  navigation  ;  and  the  acting  commissioners  gave 
orders,  at  their  meetings,  for  work  to  be  done,  in  furtherance  of 
their  duty  in  the  premises ;  and,  the  work  being  done,  the  com- 
missioners declined  paying  therefor,  alleging,  that  fhey  had  no 
funds  left ;  it  was  held,  upon  a  bill  in  equity  against  them,  that 
they  were  personally  responsible  on  the  contract,  upon  the  groundi 
that  credit  was  given  to  them  personally,  and  not  merely  to  the 
funds.* 

§  283.  So,  where  commissioners  under  an  enclosure  act  were 
authorized  to  make  a  rate  to  defiray  the  expenses  of  passing-  and 
executing  the  act ;  and  the  act  declared,  that  persons  advancing 
money  should  be  repaid  out  of  the  first  money  received  by  the 
commissioners ;  and  the  commissioners,  to  defhiy  the  expenses, 
from  time  to  time  drew  drafts  on  the  plaintiffs,  as  bankers,  in  the 
form   following  :    ''  Ford  ham   (the   month,)   A.  D.   (the   year,) 

Messrs.  E.  H.  &  Son,  pay  to  John  Morgan,  or  bearer, • 

pounds,  on  account  of  the  public  drainage,  and  place  the  same 
to  our  account,  as  commissioners  of  the  above  enclosure ; "  it 
was  put  to  the  jury  to  say,  whether  credit  was  given  to  the 
defendants,  the  commissioners,  personally,  or  to  the  fund ;  and 
the  jury  found  for  the  plaintiffs.     It  was  afterwards  held,  that 

»  Dig.  Lib.  14,  tit.  1, 1.  6,  §  1 ;  Pothier,  Pand.  Lib.  14,  tit.  1,  n.  17. 
>  Horeley  v.  Bell,  1  Brown,  Ch.  R.  101,  note ;  S.  C.  Ambler,  R.  770. 


GH.   Z.]  LIABIUTIBS  TO   THIRD  PERSONS.  841 

the  verdict  was  righti  and  that  the  commissioners  were  personally 
responsible  on  the  drafts.^ 

§  284.  So,  where  the  defendant,  as  chairman  of  the  trastees 
of  a  turnpike  road,  signed  a  resolution  of  the  trustees,  that  the 
plaintiff  (the  treasurer  of  the  road)  should  be  requested' to  make 
a  temporary  advance  of  money  for  the  purposes  of  the  road,  it 
was  left  to  the  jury  to  say,  whether  the  money  had  been  advanced 
upon  the  security  of  the  road,  or  upon  the  personal  security  of 
the  defendant ;  and  the  jury  found,  that  the  money  was  lent  upon 
the  personal  security  of  the  defendant  It  was  afterwards  held, 
that  the  verdict  might  well  be  supported,  as  it  did  not  appear, 
that  the  trustees  could  give  any  security  for  a  temporary  loan 
upon  the  funds  of  the  road ;  and,  therefore,  a  personal  security 
might  well  be  presumed  to  have  been  intended.^ 

§  285.  Upon  the  same  principle,  where  certain  persons,  on  be- 
half of  a  parish  in  England,  made  an  agreement  with  the  plaintiff 
to  pave  the  streets  of  the  parish,  and  to  pay  him  therefor ;  it  was 
held,  that  the  persons,  so  contracting,  were  personally  liable ;  for 
the  parishioners,  as  such,  could  not  be  sued  therefor.^  So,  where 
an  overseer  of  the  poor  in  England  contracted  with  tradesmen 
upon  account  of  the  poor,  and  upon  his  own  credit ;  it  was  held, 
tiiat,  as  soon  as  he  received  so  much  of  the  poor's  money,  it  be- 
came his  own  debt.*  So,  where  the  committee  of  a  voluntary 
society  entered  into  an  agreement  with  a  tradesman,  for  business 
to  be  done  on  behalf  of  the  society,  it  was  held,  that  they  were 
personally  liable  thereon  ;  for  the  credit  must  fairly  be  presumed 
to  be  given  to  them,  rather  than  to  the  subscribers  at  large.*  So, 
where  the  business  of  a  voluntary  eleemosynary  society  was  con- 
ducted by  a  committee,  it  was  held,  that  they  were  personally 
responsible  to  a  baker,  who  supplied  the  establishment  with  bread 
at  their  request ;  for  it  might  fairly  be  presumed,  that  he  looked 


1  Eaton  v.  Bell,  5  Barn.  &  Aid.  S4.    See  also  Higgins  t;.  Livingstone,  4  Dow, 
R.S55. 
«  Parrott  v.  Eyre,  10  Bing.  R.  292 ;  Higgins  v.  Livingstone,  4  Dow,  R.  855. 

3  Meriel  v.  Wymondsold,  Hardres,  R.  205. 

4  Anon.  12  Mod.  R.  559.     See  I^mbert  v.  Knott,  6  Dowl.  &  Ryl.  122. 

5  Cullen  r.  Duke  of  Queensberry,  1  Bro.  Ch.  R.  101 ;  S.  C.  1  Bro.  Pari.  Cases, 
by  Tomlins,  896 ;  Lanchester  v.  Tricker,  1  Bing.  R.  201.  See  Hoskins  v.  Slay- 
ton,  Cas.  Temp.  Hard.  876. 
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to  the  committee  for  payment,  and  not  to  the  subscribers  at 
large.^ 

§  286.  So,  where  the  defendants  had  become  directors  of  a  vol- 
untary projected  water  company,  for  which  an  act  of  Parliament 
was  to  be  obtained ;  and  no  act  was  obtained ;  but,  in  the  mean 
time,  the  directors  had  published  an  advertisement  for  proposals 
for  excavating  and  removing  the  earth  and  chalk  for  reservoirs; 
and  the  proposals  of  the  plaintiff  had  been  accepted ;  and  the 
plaintiff  had  performed  the  labor  and  services  upon  a  reservoir 
accordingly,  for  which  the  action  was  brought ;  and  the  whole 
scheme  afterwards  fell  to  the  ground ;  it  was  held,  that  the  de- 
fendants were  personally  liable  for  the  amount' 

§  286  a.  So,  where  an  indenture  was  made  between  A  of  the 
first  part,  B  of  the  second  part,  and  C,  D,  E  and  F  of  the  third 
part,  whereby  A  covenanted  with  C,  D,  E  and  F  to  do  certain 
repairs  to  the  parish  church  of  Z.;  and,  in  consideration  of  the 
covenant  on  A's  part,  C,  D,  E  and  F,  "  church-wardens  and  over- 
seers of  the  poor  of  the  parish  of  Z.,  for  themselves  and  their 
successors,  church-wardens  and  overseers  of  the  said  parish,  and 
their  assigns,  did  thereby  covenant  with  A,  his  executors  and 
administrators,  that  they,  the  said  church-wardens  and  overseers 
of  the  poor,  their  successors  or  assigns,  should  well  and  truly  pay 
or  cause  to  be  paid  unto  A,"  &c.,  the  sum  specified,  by  certain 
instalments ;  it  was  held,  that  C,  D,  E  and  F  were  personally  lia^ 
ble  on  the  covenant,  notwithstanding  there  was  an  express  proviso 
in  the  indenture,  that  nothing  in  the  indenture  ''shall  extend  or  be 
deemed,  adjudged,  construed,  or  taken  to  extend  to  any  personal 
covenant  or  obligation  upon  the  said  persons,  parties  thereto,  of 
the  third  part,  or  in  anywise  personally  affect  them,  or  any  of 
them,  their  or  any  of  their  executors,  administrators,  goods,  effects, 
or  estates,  in  their  private  capacity,  but  shall  be,  and  is  intended 
to  be  binding  and  obligatory  upon  the  church-wardens  and  over- 
seers of  the  poor  of  the  parish  of  Z.,  and  their  successors  for  the 
time  being,  as  such  church- wardens  and  overseers  of  the  poor ;  but 
not  further  or  otherwise."^     The  ground  of  the  decision  seems  to 

1  Burls  V.  Smith,  7  Bing.  R  705.    See  Doubleday  v.  Muskett,  7  Bing.  B.  110; 
Ridgely  V.  Dobson,  8  Watts  &  Serg.  118. 
^  Doubleday  v.  Muskett,  7  Bing.  R  110. 
3  Furnivall  v.  Coombes,  5  Mann.  &  Grang.  786,  751,  752. 
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have  been,  that  church-wardens  and  overseers,  though  they  are 
by  statute  a  corporate  body  for  some  purposes,  cannot  enter  into 
such  a  covenant  as  this  in  a  corporate  character ;  and,  if  not,  then 
the  covenant  must  be  a  personal  covenant ;  and  that  the  proviso 
being  repugnant  to  the  covenant,  must,  according  to  the  author- 
ities, be  rejected.^ 

§  287.  But,  although,  it  is  thus  true  that  persons,  contracting 
as  agents,  are  ordinarily  held  personally  responsible,  where  there 
is  no  other  responsible  principal  to  whom  resort  can  be  had ;  yet, 
the  doctrine  is  not  without  some  qualifications  and  exceptions, 
as  indeed,  the  words  "  ordinarily  held  "  would  lead  one  naturally 
to  infer.2  For,  independent  of  the  cases  already  suggested,  where 
the  contract  is,  or  may  be  treated  as  a  nullity,  on  account  of  its 
inherent  infirmity  or  defective  mode  of  execution,^  other  cases 
may  exist,  in  which  it  is  well  known  to  both  of  the  contracting 
*  parties,  that  there  exists  no  authority  in  the  agent  to  bind  other 
persons  for  whom  he  is  acting,  or  that  there  is  no  other  respon- 
sible principal ;  and  yet,  the  other  contracting  party  may  be 
content  to  deal  with  the  agent,  not  upon  his  personal  credit,  or 
personal  responsibility,  but  in  the  perfect  faith  and  confidence, 
that  such  contracting  party  will  be  repaid  and  indemnified  by 
the  persons  who  feel  the  same  interest  in  the  subject-matter  of 
the  contract,  even  though  there  may  be  no  legal  obligation  in 
the  case.^  Thus,  for  example,  if  private  persons  should  subscribe 
a  sum  towards  some  charitable  object,  and  should  request  an 
agent  to  employ  tradesmen,  and  others,  to  supply  materials  to 
carry  it  into  effect ;  and  it  should  be  distinctly  made  known  by 
the  agent,  that  the  tradesmen  and  others  were  not  to  look  to 
him,  or  to  the  subscribers  personally,  for  payment ;  but  that  they 
must  solely  depend  upon  the  success  of  the  charitable  subscrip- 
tion, and  the  state  of  the  funds ;  and  the  supplies  should  be  fur- 
nished with  this  clear  understanding ;  there  could  be  no  doubt 
that  neither  the  subscribers,  (at  least,  beyond  their  subscriptions,) 
nor  the  agent,  would  be  personally  responsible.     Such  occur- 


I  Farnivall  o,  Coombes,  5  Mann.  &  Grang.  736,  751,  752. 
9  Ante,  §§  274  a,  274  b,  280. 

3  Ibid. 

4  Smith  on  Merc.  Law,  79,  (2d  edit);  Id.  B.  1,  ch.  5,  §  7,  p.  141-143,  (3d 
edit.  1843) ;  2  Kent,  Comm.  Lect  41,  pp.  630,  631,  (4tb  edit.) 
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rences  often  take  place  in  cases  of  voluntary  charitable  societies; 
and  especially  in  cases  of  such  charities,  conducted  by  femalesi 
some  of  whom  are  married  and  some  unmarried ;  where  the 
tradesmen,  who  furnish  supplies,  are  understood  to  trust  entirely 
to  the  state  of  the  funds,  and  to  rely  for  seimbursement  solely 
upon  the  funds,  which  may,  from  time  to  time,  be  obtained  from 
charitable  and  beneficent  persons.^  For  it  has  been  well  re- 
marked, that  few  persons  would  be  willing  to  become  members 
or  committees  of  Bible  societies,  and  other  voluntary  religious 
and  eleemosynary  institutions,  if  they  were  held  to  be  personally 
bound,  or  personally  liable  to  arrest  for  the  Bibles,  or  other  arti- 
cles, furnished  in  furtherance  of  such  meritorious  objects.*  So, 
if  a  literary  society  should  sign  a  subscription  paper,  agreeing  to 
give  a  certain  sum  annually  for  books,  to  be  paid  to  the  treas- 
urer, and  books  are  ordered,  the  bookseller  furnishing  them  can- 
not sue  the  subscribers  upon  the  subscription  paper.^  Similar' 
transactions  may  take  place  in  relation  to  agents,  acting  for  the 
public  at  large,  or  for  particular  public  bodies,  in  cases  avowedly 
beyond  the  scope  of  their  authority,  and  yet,  for  the  benefit  of 
the  public  at  large,  or  for  particular  public  bodies,  where  the 
other  contracting  party  may  rely  solely  upon  the  public  liberality 
and  sense  of  justice  to  award  him  a  suitable  compensation,  with- 
out in  any  tnanner  giving  credit  to  the  agents,  or  looking  to  them 
for  compensation.^ 

§  288.  The  truth,  however,  is,  that  the  same  general  principle 
prevails  in  all  these  cases,  notwithstanding  their  apparent  dive^ 
sity  of  form  and  decision.  They  are  cdl  answered  by  the  same 
general  inquiry :  To  whom  is  the  credit  knowingly  given,  ac- 
cording to  the  understanding  of  both  parties  ?  This  inquiry  is 
sometimes  a  matter  of  fact,  as  where  the  contract  is  verbal  and 
unwritten,  and  sometimes  a  matter  of  law,  as  where  it  depends 
upon  the  true  construction  of  the  terms  of  a  particular  written 
instrument.  The  law,  in  all  these  cases,  pronounces  the  same 
decision ;  that  he  to  whom  the  credit  is  knowingly  and  exdu- 


>  See  Burls  v.  Smith,  7  Bing.  R.  705. 
8  Ibid. 

3  Ridgely  v,  Dobson,  8  Watts  &  Serg.  118. 

4  Tobey  v.  Claffin,  3  Sumner,  879 ;  Parrott  v.  Eyre,  10  Bing.  R.  288. 
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sively  given,  is  the  proper  person,  who  incurs  liability,  whether 
he  be  the  principal  or  the  agent.^ 

§  289.  Hence  it  is,  that,  cdthough  it  is  perfectly  well  known, 
that  a  person  is  acting  for  others,  as  an  agent,  as,  for  example, 
for  a  club,  if  articles,  are  furnished  for  the  club  at  his  request, 
npon  the  exclusive  credit  of  the  agent,  or  of  any  other  particular 
member,  no  other  persons,  composing  the  club,  will  be  liable 
therefor.^  But  it  will  not  necessarily  be  conclusive  proof  of 
such  an  exclusive  credit,  that  the  agent,  or  other  member,  is 
charged  in  the  creditor's  books,  or  that  the  account  is  made  out 
in  his  name ;  for  it  is  a  mere  matter  of  presumption,  to  which  a 
jury  may  attach  more  or  less  weight,  according  to  circumstan- 


1  Smith  on  Merc.  Law,  79,  (2d  edit) ;  Id.  ch.  5,  §  7,  pp.  140, 141,  (Sd  edit 
1843);  Paley  on  Agency,  by  Lloyd,  868,  870,  371;  Delauney  v.  Strickland, 
2  Stark.  R.  416  ;  8  Chitty  on  Comm.  and  Manuf.  211,  212 ;  Paterson  r.  Ganda- 
•eqai,  16  East,  62,  64,  66,  68,  69;  £x  parte  Hartop,  12  Yes.  352;  Thomson  v. 
DaTcnport,  9  Bam.  &  Cressw.  78,  88,  90 ;  Addison  t;.  Gandasequi,  4  Taunt  R. 
575 ;  Owen  v.  Goocb,  2  £sp.  R.  567  ;  Hyde  v.  Wolf,  4  Miller,  Louis.  R  234. 
See  the  language  of  Lord  £rskine  in  Ex  parte  Hartop,  12  Yes.  852,  cited  ante, 
§  261,  note  (1).  In  Owen  v.  Gooch,  2  Esp.  R  568,  Lord  Kenyon  said :  "  The 
goods  are  ordered  by  Gooch,  but  at  the  time  it  is  not  pretended,  that  they  were 
for  his  own  use ;  they  were  ordered  for  Tippell,  and  the  entry  is  made  in  his 
name.  We  must  keep  distinct  the  cases  of  orders  given  by  the  parties  them- 
•elTes,  and  by  others,  as  their  agents.  If  the  mere  act  of  ordering  goods  was  to 
make  the  party,  who  ordered  them,  liable,  no  man  could  give  an  order  for  a 
friend  in  the  country,  who  might  request  him  to  do  it,  without  risk  to  himself. 
If  a  party  orders  goods  from  a  tradesman,  though  in  fact  they  are  for  another,  if 
the  tradesman  was  not  informed  at  the  time,  that  they  were  for  the  use  of  another, 
he,  who  ordered  them,  is  certainly  liable,  for  the  tradesman  must  be  presumed  to 
have  looked  to  his  credit  only.  So,  if  they  were  ordered  for  another  person, 
and  the  tradesman  refuses  to  deliver  to  such  person's  credit,  but  to  his  credit 
only,  who  orders  them,  there  is,  then,  no  pretext  for  charging  such  third  person ; 
or,  if  goods  are  ordered  to  be  delivered  on  account  of  another,  and,  af\er  deliv- 
ery, the  person,  who  gave  the  order,  refuses  to  inform  the  tradesman  who  the 
person  is,  in  order  that  he  may  sue  him,  under  such  circumstances  he  is  himself 
liable ;  but,  wherever  an  order  is  given  by  one  person  for  another,  and  he  in- 
forms the  tradesman  who  that  person  is,  for  whose  use  the  goods  are  ordered,  he 
thereby  declares  himself  to  be  merely  an  agent,  and  there  is  no  foundation  for 
holding  him  to  be  liable. 

2  Delauney  v.  Strickland,  2  Starkie,  R.  416 ;  Paterson  v.  Gandasequi,  15  East, 
R.  62,  64,  68.  See  Todd  t;.  Emly,  7  Mees.  &  Welsh.  427 ;  Todd  v,  Emly,  8  Mees. 
&  Welsh.  505. 
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ces.^  So,  also,  if  a  foreign  merchant,  not  choosing  to  make 
himself  personally  liable,  should  go  with  his  agent  to  tradesmen, 
and  should  buy  goods  in  the  agent's  name,  and  credit  should  be 
given  to  the  agent,  although  the  principal  is  known,  there  can- 
not be  the  slightest  doubt,  that  no  recovery  could  be  had  for  the 
goods  against  the  principal.^  Indeed,  the  doctrine  may  be  stated 
in  a  more  general  form,  that,  wherever  exclusive  credit  is  given 
to  an  agent  in  any  transaction  for  a  known  principal,  there,  the 
party  must  abide  by  his  election ;  and  he  cannot  afterwards  hold 
the  principal  liable  therefor.* 

§  290.  There  are  cases,  in  which  the  presumption  of  an  exclu- 
sive credit  being  given  to  an  agent  is  so  strong,  as  almost  to 
amount  to  a  conclusive  presumption  of  law.  Thus,  for  exam- 
ple, where  a  known  factor  buys  or  sells  goods  for  his  principal, 
who  is  resident  in  a  foreign  country,  as,  for  example,  in  France 
or  Germany ;  it  will  be  presumed,  in  the  absence  of  all  rebutting 
circumstances,  that  credit  is  given  exclusively  to  the  factor  in 
the  whole  transaction,  and  that  he  is  dealt  with  as  the  principal^ 


1  Ibid. 

3  Pateraon  v,  Gandasequi,  18  East,  B.  64,  66,  68 ;  Addiflon  v.  Gandaseqni, 
6  Taant  574. 

3  Thomson  t;.  Davenport,  9  Bam.  k  Cressw.  78,  88,  90 ;  Addison  v.  (jandar 
seqai,  4  Taunt.  574;  Ranken  v.  Deforest,  18  Barb.  148. 

4  Gonzales  v.  Sladen,  Bull.  N.  P.  180;  2  Liverm.  on  Agency,  249,  (e£t 
1818);  Paley  on  Agency,  by  Lloyd,  248,  873;  Paterson  v.  Grandasequi,  15 
East,  68,  69 ;  Thomson  v.  Davenport,  9  Barn.  &  Cressw.  78,  87,  88;  8  Chitty, 
Comm.  and  Manuf.  203 ;  Houghton  v.  Mathews,  8  Bos.  &  Pull.  489,  490,  per 
Chambre,  J. ;  Smith  on  Merc.  Law,  66,  78,  (3d  edit.) ;  Id.  B.  1,  ch.  5,  §  7, 
pp.  142,  148,  (3d  edit.  1843)  ;  Addison  v.  Gandasequi,  4  Taunt  R.  575;  1  BeD, 
Comm.  §  418,  p.  398,  (4th  edit) ;  Id.  pp.  491,  492,  (5th  edit)  In  De  Gaillon  9. 
L'Aigle,  1  Bos.  &  Pull.  859,  Lord  Chief  Justice  Eyre  said :  ^  I  am  not  aware» 
that  I  have  ever  concurred  in  any  decision,  in  which  it  has  been  held,  that,  if  a 
person,  describing  himself  as  agent  for  another  residing  abroad,  enter  into  a 
contract  here,  he  is  not  personally  liable  on  the  contract**  Lord  Tenterden,  in 
Thomson  t;.  Davenport,  9  Bam.  k  Cressw.  87,  said:  "There  may  be  another 
case,  and  that  is,  where  a  British  merchant  is  buying  for  a  foreigner.  Accordr 
ing  to  the  universal  understanding  of  merchants,  and  of  all  persons  in  trade,  the 
credit  is  then  considered  to  be  given  to  the  British  buyer,  and  not  to  the  for- 
eigner.** Ante,  §§267,  268.  But  see  Taintor  v,  Prcndergast,  3  Hill,  72,  78; 
Kirkpatrick  o.  Stainer,  22  Wend.  R.  244,  and  ante,  §  268,  note;  Post,  §  291, 
note,  400 ;  Green  v.  Kope,  Boston  Law  Rep.  229. 


CH.  X.]  LLABILITI£S  TO  THIRD   PERSONS.  847 

This  doctrine  may  be  satisfactorily  explained,  in  many  cases,  by 
the  consideration  cdready  stated,  that  there  is  no  other  known 
responsible  principal^  But  it  is  founded  upon  a  broader  ground, 
namely,  upon  the  presumption,  that  the  party,  dealing  with  the 
agent,  intends  to  trust  one,  who  is  known  to  him,  and  resides  in 
the  same  country,  and  is  subject  to  the  same  laws  as  himself, 
rather  than  to  one,  who,  if  known,  cannot,  from  his  residence  in 
a  foreign  country,  be  made  amenable  to  those  laws,  and  whose 
liability  may  be  affected  by  local  institutions  and  local  exemp- 
tions, which  may  put  at  hazard  both  his  rights  and  his  remedies.^ 
A  fortiori^  the  doctrine  will  apply  to  an  agent  acting  for  an  un- 
known principal  in  a  foreign  country.  [But  this  liability  of  an 
agent  of  a  foreign  principal  seems  to  depend  after  all  upon  the 
question  whether  he  intended  to  bind  himself  personally,  as  in 
other  cases ;  a  question  of  fact  in  each  case.^  But  whether  the 
agent  of  a  foreign  principal,  whose  name  is  undisclosed,  is  or  is 
not  himself  liable  on  the  contract  to  the  other  contracting  party, 
he  is  not  liable  to  his  principal  who  has  advanced  money  to  such 
other  party  on  a  contract  for  the  sale  of  goods,  but  which  cannot 
be  delivered  because  they  had  been  previously  sold  by  the  ven- 
dor ;  and  the  remedy  of  such  principal  to  recover  back  the  money 
so  paid  is  against  the  vefidor  either  in  his  own,  or  in  his  agent's 
name^J 

§  291.  In  the  cases,  which  have  been  already  stated,  the  prin- 
cipal question  discussed  has  been.  To  whom  credit  has  been 
exclusively  given.  And  this  leads  us  to  remark,  that,  although 
in  general,  where  credit  is  given,  either  to  the  agent,  or  to  the 
principal,  a  presumption  will  arise,  that  it  is  an  exclusive  credit; 
yet  this  doctrine  is  far  from  being  universally  true.  The  cases, 
to  which  it  properly  applies,  are  those,  where  the  agent  is  acting 
for  a  known  principal,  and  the  party  dealing  with  the  agent, 
elects  to  credit  one,  and  not  the  other.^  When,  therefore,  the 
agent  acts,  without  disclosing  that  he  is  acting  as  an  agent ;  or 
when,  acting  as  a  known  agent,  he  does  not  disclose  the  name 


1  Ante,  §  280 ;  Poet,  §§  400,  423,  448. 

s  Ante,  §  268,  and  note ;  Poet,  §  400. 

[3  Green  v.  Eopke,  86  £ng.  Law  &  £q.  R  398 ;  18  C.  B.  549.] 

[•»  Riabourg  v.  Bruckner,  2  J.  Scott,  (N.  S  )  812.] 

*  Hjrde  v.  Wolff,  4  Miller,  liouis,  K.  284. 
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of  his  principal ;  there,  although  credit  is  given  to  the  agent,  yet 
it  is  not  deemed  to  be  an  exclusive  credit.^  On  the  contrary, 
when  the  principal  is  discovered,  he  also  will  be  deemed  respon* 
sible,  as  well  as  the  agent.^     There  is  this  qualification,  how- 


1  Ante,  §  266-268;  Post,  §§  898,  896. 

s  Smith  on  Merc.  Law,  65,  66,  78  ;  Railton  v.  Hodgson,  4  Taant  576,  note; 
Wilaon  9.  Hart,  7  Taant.  R.  295  ;  Thomson  r.  Davenport,  9  Bam.  &  Creasw.  78; 
Hyde  r.  Wolff,  4  Miller,  Louis.  R.  234,  236;  Upton  v.  Gray,  2  Greenl.  S7S; 
Paley  on  Agency,  by  Lloyd,  245-250  ;  2  Kent,  Comm.  Lect.  41,  pp.  630,  631, 
(4th  edit)  This  whole  doctrine,  and  its  distinctions,  are  folly  expounded  by  the 
Court,  in  Thomson  v.  Davenport,  9  Bam.  &  Cressw.  78.  On  that  occasion,  Lord 
Tenterden  said,  pp.  86,  87 :  "I  take  it  to  be  a  general  rale,  that  if  a  person  sells 
goods,  (supposing,  at  the  time  of  the  contract,  he  is  dealing  with  a  principal,) 
but  afterwards  discovers  that  the  person,  with  whom  he  has  been  dealing,  is  not 
the  principal  in  the  transaction,  but  agent  ibr  a  third  person,  though  he  may,  in 
the  mean  time,  have  debited  the  agent  with  it,  he  may  afterwards  recover  the 
amount  from  the  real  principal ;  subject,  however,  to  this  qualification,  that  the 
state  of  the  account  between  the  principal  and  the  agent  is  not  altered  to  the 
prejudice  of  the  principal.  On  the  other  hand,  if,  at  the  time  of  the  sale,  the 
seller  knows,  not  only  that  the  person,  who  is  nominally  dealing  with  him,  is 
not  principal,  but  agent,  and  also  knows,  who  the  principal  really  is,  and,  not- 
withstanding all  that  knowledge,  chooses  to  make  the  agent  his  debtor,  dealing 
with  him,  and  him  alone  ;  then,  according  to  the  cases  of  Addison  o.  Gandaseqni, 
and  Paterson  v.  Gandasequi,  the  seller  cannot  afterwards,  on  the  failure  of  the 
agent,  turn  round  and  charge  the  principal,  having  once  made  his  election  at 
the  time,  when  he  had  the  power  of  choosing  between  the  one  and  the  other. 
The  present  is  a  middle  case.  At  the  time  of  the  dealing  for  the  goods,  the 
plaintiffs  were  informed,  that  M'Kune,  who  came  to  them  to  buy  the  goods,  was 
dealing  for  another,  that  is,  that  he  was  an  agent ;  but  they  were  not  informed 
who  the  principal  was.  They  had  not,  therefore,  at  that  time,  the  means  of 
making  their  election.  It  is  true  that  they  might,  perhaps,  have  obtained  those 
means,  if  they  had  made  further  inquiry.  But  they  made  no  further  inqoixy. 
Not  knowing  who  the  principal  really  was,  they  had  not  the  power  at  that  iji- 
stant,  of  making  their  election.  That  being  so,  it  seems  to  me  that  this  middle 
case  falls  in  substance  and  effect  within  the  first  proposition,  which  I  have  men- 
tioned, the  case  of  a  person  not  known  to  be  an  agent;  and  not  within  the 
second,  where  the  buyer  is  not  merely  known  to  be  an  agent,  but  the  name  of 
his  principal  is  also  known."  In  Mr.  Lloyd's  edition  of  Paley  on  Agency,  ch.  8, 
Ft.  1,  §  8,  p.  245-250,  these  distinctions  are  laid  down  with  great  clearness  and 
accuracy.  He  says:  *' Indeed,  there  are  several  ways  in  which  the  liability  of 
the  principal  may  be  affected  in  purchases  made  by  his  agent,  of  which  the  follow- 
ing summary  may  be  useful :  Ist.  The  purchase  may  be  made  by  the  broker  ex- 
pressly for,  and  in  the  name  of,  his  principal.  In  that  case,  if  the  principal  be 
debited  by  the  seller,  he  only,  and  not  the  broker,  will  be  liable.    Sid.  A  broker 
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erer,  annexed  to  such  liability  of  the  principal,  that  nothing  has, 
in  the  mean  time,  passed  between  the  principal  and  the  agent  to 
alter  the  state  of  their  accounts,  or  otherwise  to  operate  injari- 
oosly  to  the  principal,  if  he  has  acted  in  the  confidence,  that  in- 
elnsive  credit  was  given  to  the  agent ;  and,  moreover,  that  there 
lias  been  no  laches  on  the  part  of  the  creditor.^ 

maj  purchase  in  his  character  of  broker,  for  a  known  principal ;  but,  the  seller 

y  choose,  nerertheless,  to  take  him  for  his  debtor,  rather  than  the  principal,  in 

credit  he  may  not  have  the  same  confidence ;  and  after  this  deliberate  eleo- 

tioa,  the  seller  cannot  afterwards  turn  round  and  charge  the  principal.     3d.  The 

broker  may  buy  in  his  own  name,  without  disclosing  his  prinuipal,  in  which  case 

t^be  invoices  will,  of  course,  be  made  out  to  him,  and  he  will  be  debited  with  the 

^bCGOont.    If  now,  before  payment,  the  seller  discover  that  the  purchase  was,  in 

ouide  lor  another,  he  may  at  his  choice,  look  for  payment  either  to  the  bro- 

r  or  the  principal ;  to  the  former  upon  his  personal  contract,  to  the  latter  upon 

contract  of  his  agent ;  and  the  adoption  of  the  purchase  by  tlie  principal  will 

evidence  of  the  agent's  authority.    But  4th.  If,  after  the  disclosure  of  the  prin- 

ipal,  the  seller  lie  by  and  suffer  the  principal  to  settle  an  account  with  his  broker 

or  the  amount  of  the  purchase,  he  cannot  afterwards  charge  the  latter,  so  as  to 

e  him  a  loser,  but  will  be  deemed  to  have  elected  the  broker  for  his  debtor. 

5th.  If  the  principal  be  a  foreigner,  it  seems  that,  by  the  usage  of  trade,  the 

it  is  to  be  considered  as  having  been  given  to  the  English  broker,  and  that 

only,  and  not  the  foreign  buyer,  will  be  liable.    That  (question,  however,  is  for 

'^he  jury,    6th.  There  is  still  an  intermediate  case,  where  upon  a  purchase  by  a 

er,  the  seller,  knowing  that  he  is  acting  as  broker  in  the  transaction,  but  not 

whom,  BMkes  out  the  invoice  to  him,  and  debits  him  with  the  price ;  can  the 

iBslkr  afterwards^  when  the  name  of  the  principal  is  made  known  to  him,  subeti- 

-tate  him  as  the  debtor,  and  call  upon  him  for  payment  ?     On  the  one  part,  it  is 

said,  the  principal,  in  debiting  the  broker,  can  have  exercised  no  election,  be- 

caose  election  implies  a  preference,  and  there  can  be  no  preference,  where  the 

principal  is  unknown.     On  the  other  part,  it  is  answered,  that  the  seller  might 

have  known,  by  simply  asking  the  question,  and  that  the  omitting  to  make  the 

inquiry  is  decisive  evidence  of  a  deliberate  preference  of  the  broker.    The  Court 

of  King's  Bench  has  decided  that  the  principal,  in  such  case,  is  not  discharged ; 

hot  the  decision  has  not  been  considered  very  satisfactory,  and  is  certainly  not 

implicitly  acquiesced  in." 

1  Smith  on  Merc.  Law,  66,  78,  (2d  edit);  Id.  B.  1,  ch.  5,  §  7,  p.  140-142, 
(8d  e4it.  1843) ;  Thomson  v.  Davenport,  9  Bam.  &  Cressw.  78 ;  Horsfall  v.  Faun- 
tleroy,  10  Bam.  &  Cressw.  755 ;  3  Chiity  on  Comm.  and  Manuf.  208  ;  Paley  on 
Agency,  by  Lloyd,  245-250 ;  Rathbone  v.  Tucker,  15  Wend.  R.  498.  Afortioriy 
if  the  seller  has  furnished  the  agent  with  the  means  of  misrepresenting  the  con- 
tnct  to  his  principal,  and  the  latter  has  actually  paid  his  agent  for  the  goods  pur- 
chased, according  to  the  terms  communicated  to  him,  he  will  be  discharged  from 
all  liability  to  the  seller.  Horsfall  i;.  Fauntleroy,  10  Barn.  &  Cressw.  755 ;  Paley 
cm  Agency,  by  Lloyd,  249,  250. 
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§  292.  The  same  doctrine,  as  to  the  liability  of  the  principal, 
as  well  as  of  the  agent,  has  been  recognized  in  the  law  of  manyi 
if  not  of  all,  the  nations  of  continental  Eorope.^  Thus,  Pothier 
lays  it  down  as  clear,  that,  where  an  agent  contracts  in  his  qoal- 
ity  as  agent,  in  his  own  name,  his  principal  is  bonnd,  as  well  as 
the  agent  himself.'  His  language  is,  that  in  all  snch  engage- 
ments, which  an  agent  contracts  for  the  afiairs  committed  to  his 
charge,  although  he  contracts  in  his  own  name,  he  binds  him«elf| 
as  principal,  and,  at  the  same  time,  he  binds  his  employer,  as  an 
accessory  debtor ;  for  the  employer  is  considered  as  having  con* 
sented  beforehand,  by  the  commission,  which  he  has  given,  to  all 
the  engagements,  which  the  agent  might  contract  in  the  bnsinessi 
to  which  he  is  appointed,  and  to  have  rendered  himself  answer- 
able for  them.^  Undoubtedly,  exceptions  may  exist,  in  regard  to 
this  general  liability,  in  the  foreign  law,  as  they  do  in  ours,  wher- 
ever an  exclusive  credit  is  shown  to  be  given,  either  to  the  em- 
ployer, or  to  the  ageut.^ 

§  293.  There  are  some  particular  agencies,  in  which  the  pre- 
sumption of  a  reciprocal  credit  between  the  principal  and  agent, 
and  third  persons,  is  generally  understood  to  arise  by  the  usages 
of  trade,  or  by  intendment  of  law.  Such,  for  example,  is  the 
case  in  the  ordinary  dealings  of  home  factors  in  buying  and  sell- 
ing goods.  So  that,  in  case  of  a  purchase  by  such  a  factor,  he, 
as  well  as  his  principal,  is  deemed  liable  for  the  debt ;  and,  in 
case  of  a  sale  by  such  a  factor,  the  buyer  is  liable,  both  to  the 
principal  and  to  the  factor,  for  the  debt^  This  is  the  ordinary 
presumption,  which,  however,  may  be  repelled,  by  any  proofs  of 
exclusive  credit  or  contract  with  either,  arising  from  the  circum- 
stances of  the  particular  transaction.^ 


1  See  1  Bell,  Comm.  §  418,  p.  398,  (4th  edit);  Id.  pp.  492,  494,  (5th  edit); 
Pothier  on  Oblig.  bj  Evans,  notes  82,  446,  447. 

9  Pothier  on  Obh'g.  by  Evans,  notes  82,  447-449;  Hjde  v.  Wolff,  4  Miller, 
Louia  K.  234 ;  Hopkins  v.  I^iacoutare,  4  Miller,  Louis.  R.  64,  66. 

3  Pothier  on  Oblig.  by  Evans,  n.  447 ;  Id.  n.  82. 

4  Hyde  v,  Wolff,  4  Miller,  Louis.  R.  234 ;  Hopkins  v.  Lacouture,  4  Milleri 
Louis.  R.  64. 

6  1  Bell,  Comm.  §  418,  p.  898,  (4th  edit) ;  Id.  pp.  494,  508,  (5th  edit) ;  Ante, 
§§  269,  270;  Post,  §§  400,  401. 

6  Ante,  §§  267,  291 ;  Paley  ott  Agency,  by  Lloyd,  248-245,  871,  872 ;  Thom- 
son V.  Davenport,  9  Bam.  &  Cressw.  78,  88,  91 ;  Paterson  v,  Gandaaequi,  15  East, 
B.62. 
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§  294.  Bat  the  roost  striking  case  of  this  sort  is  that  of  a  mas- 
ter of  a  ship,  contracting  within  the  ordinary  scope  of  his  powers 
and  duties.  In  such  a  case,  he  is,  in  general,  personally  respon- 
sible, as  well  as  the  owner,  upon  all  contracts  made  by  him,  for 
the  employment,  and  repair?,  and  supplies  of  the  ship.  This  is 
the  established  rule  of  our  maritime  law;  and  it  is  said  to  have 
been  introduced  in  favor  of  commerce,  so  that  merchants  may 
not  be  compelled  to  seek  after  the  owners,  to  sue  them ;  but  that 
they  may  have  a  twofold  remedy  against  the  owners,  and  against 
the  master.^  Nor  is  this  doctrine  peculiar  to  our  law ;  but  it  has 
been  fully  recognized  and  adopted  by  the  commercial  nations 
of  continental  Europe.^  In  truth,  however,  it  has  been  derived, 
both  to  us  and  to  them,  from  the  Roman  law,  promulgated  by 
the  Praetor's  edict,  whereby  the  owners  and  employers  of  the  ship 
are  positively  made  responsible  for  the  faults  of  the  master  and 
crew,  and  also  for  the  contracts  of  the  master,  in  matters  within 
the  scope  of  his  authority .^  UtilUatem  hujus  Edicti  patere  (says 
the  Digest)  nemo  est,  qui  ignoreL  Nam  cum  interdum  iffnarij 
cujus  sint  conditionisj  vel  qualesy  cum  magistris  propter  navigandi 


1  Post,  §  315 ;  Abbott  on  Shipp.  Pt.  2,  ch.  2,  §  8,  p.  90,  (edit.  1829) ;  Id.  §  3-5, 
p.  91-94;  Id.  ch.  8,  §  2-9,  p.  100-107;  Paley  on  Agency,  by  Lloyd,  245,  246, 
888 ;  Rich  v.  Coe,  Cowp.  R.  637 ;  James  v.  Bixby,  1 1  Mass.  R.  34 ;  1  Li  verm,  on 
Agency,  70,  71;  Id.  54-197,  (edit  1818);  2  Liverm.  on  Agency,  267-269,  (edit. 
1818);  Ante,  §§  36,  116,  117;  Hussey  i;.  Christie,  9  East,  R.  426,  432;  3  Kent, 
Comm.  Lect  46,  p.  161,  (4th  edit.)  ;  The  Nelson,  6  Rob.  R.  227.  The  American 
authorities  on  thi:^  subject  are  in  perfect  coincidence  with  the  English.  Many  of 
them  are  cited  in  the  notes  to  the  American  edition  of  Abbott  on  Shipping,  (edit. 
1829),  Pt.  2,  ch.  2,  §  2,  note  (1),  and  §  3  ;  Id.  ch.  8,  §  2,  note  (1)  ;  Id.  §  3,  notes 
1  and  2.  Indeed,  in  many  cases,  there  may  be  a  threefold  remedy,  against  the 
ship,  the  owner,  and  the  master ;  as,  for  example,  by  seamen  for  their  wages ; 
and  by  material-men,  for  repairs  and  supplies  in  foreign  ports.  See  Abbott  on 
Shipp.  Pt.  2,  ch.  2,  §§  2,  8,  10,  and  notes  to  the  American  edition  of  1829  ;  Id. 
Pt  4,  ch.  4,  §§  1,  2-10,  and  notes  to  the  American  edition  of  1829  ;  Rich  t;.  Coe, 
Cowp.  R.  637 ;  1  Bell,  Comm.  p.  508,  (5th  edit) 

9  Abbott  on  Shipp.  Pt  2,  ch.  2,  §  3,  p.  91,  (edit  1829) ;  Id.  §  4,  p.  93  ;  Id.  §  5, 
p.  94  ;  Id.  ch.  3,  §§  2,  3-9,  p.  100-107 ;  Ante,  §§  116, 160,  161,  278 ;  Pothier  on 
Oblig.  n.  82,  448  ;  2  Emerigon,  Assur.  ch.  4,  §  10,  p.  448  ;  Id.  ch.  4,  §  12,  p.  465- 
468 ;  Ersk.  Inst  B.  3,  tit  3,  §  43 ;  1  Stair,  Inst  by  Brodie,  B.  1,  tit  IS,  §  18; 
1  Bell,  Comm.  §  434,  p.  413,  (4th  edit) ;  Id.  pp.  507,  508 ;  Id.  pp.  522,  523,  (5th 
edit) 

3  Ibid.;  Ante,  §§  116,  117;  Dig.  Lib.  4,  tit,  9,  1.  1 ;  Abbott  on  Shipp.  Pt  2, 
ch.  2,  §  3,  and  note  (g),  p.  91,  (Amer.  edit  1829.) 
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necessitatem  corUrahamus^  cequum  fuitj  eum^  qui  magistmm  navi 
itnposuit,  teneri;  ut  tenetur,  qui  institorem  tabemce^  vet  negolio^ 
prceposuit;  cum  sit  major  necessitas  contrahendi  cum  magistrOj 
quam  institore  ;  quippe  res  patitur,  ut  de  conditions  quis  institoris 
dispiciat,  et  sic  contra/iat.  In  navis  m^igistro  non  ita  ;  nam  inter' 
dum  locus,  tempus  non  patitur  plenius  deliberandi  consilium}  And 
it  is  afterwards  added  :  Sed  ex  contrario,  exercenti  navem  adver- 
sus  eoSj  qui  cum  maffistro  contraxerunt,  actio  non  pollicetur  ;  quia 
non  eodem  auxilio  indigebat.  Sed  aut  ex  locato  cum  moffistroj  si 
mercede  operam  ei  exhibit ;  aut  si  gratuitam^  mandati  agere  potest^ 
The  exercitorial  action,  thus  given  against  the  owner,  is  merely 
accessorial,  or  supplemental,  to  that  against  the  master,  and  does 
not  supersede  or  extinguish  it  Hoc  enim  Edicto  non  transfertur 
actio  ;  sed  adjicitur?  The  rule  thus  promulgated,  and  the  rea* 
soning,  by  which  it  is  supported,  are  precisely  the  same,  which, 
in  modern  times,  have  been  adopted,  as  the  just  foundations  of 
maritime  jurisprudence ;  Eo  usque  producendam  tUilitatem  navi" 
gantium} 

§  295.  There  seems,  however,  to  'be  one  peculiarity  in  the 
Roman  law  on  this  subject ;  and  that  is,  that,  while  it  gives  a 
right  to  proceed  against  the  owner  or  employer,  as  well  as 
against  the  master  of  the  ship,  for  the  amount  of  the  repairs 
and  supplies  furnished  for  the  ship,  and  for  other  contracts, 
made  by  him,  within  the  scope  of  his  employment ;  yet,  if  the 
creditor  elects  to  proceed  in  a  suit  against  either  of  them,  he 
thereby  discharges  the  other.  Est  aulem  nobis  electioj  utrum 
Exercitorem,  an  Magistrum  convenire  velimus.^  Hose  actio  ez 
persond  Magistri  in  Exercitorem  dabitur.  Et  ideo,  si  cum  utro 
eorum  actum  est,  cum  altero  agi  non  potest.^  Our  law,  on  the 
other  hand,  while  it  gives  an  election  to  the  creditor,  to  sue 
either  the  master,  or  the  owner,  in  a  distinct  and  separate 
action,  does  not  preclude  the  creditor,  by  such  an  election,  from 
maintaining  another  action  against  the  party  not  sued,  unless, 


1  Dig.  Lib.  14,  tit  1, 1.  1,  Introd.  and  §  17 ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  2. 
9  Dig.  Lib.  14,  tit  1, 1.  1,  §  18 ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  18. 

3  Dig.  Lib.  14,  tit  1, 1.  5,  §  1. 

4  Dig.  Lib.  14,  tit  1,1.  1,§6. 

ft  Dig.  Lib.  14,  tit  1, 1.  1,  §  17 ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  17. 
«  Dig.  Lib.  14,  tit  1, 1. 1,  §  24  ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  17. 
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in  the  first  election,  he  has  obtained  a  complete  satisfaction  of 
the  claim.^ 

§  296.  Such,  then,  as  above  stated,  is  the  general  doctrine  of 
our  law ;  but  it  prevails  only  in  the  absence  of  any  satisfactory 
proof,  that  exclusive  credit  is  given,  either  to  the  owner,  or  to  the 
master ;  for  it  is  perfectly  competent  for  the  parties  to  contract, 
80  as  to  confine  the  responsibility,  either  to  the  master,  or  to  the 
owner.^  If,  therefore,  there  is  satisfactory  proof,  that  exclusive 
credit  has  been  given  to  the  one,  the  other  will  be  completely  dis- 
charged. Nay,  the  principle  has  been  carried  further;  and  it  has 
been  held,  that,  if  the  party  has  so  conducted  himself  in  the  par- 
ticular transaction,  as  to  lead  to  the  conclusion,  that  an  exclusive 
credit  has  been  given,  either  to  the  master,  or  to  the  owner,  sev- 
erally, he  will  not  be  permitted  afterwards  to  assert  his  claim,  to 
the  prejudice  of  the  party,  whom  he  has  misled  into  the  belief, 
that  he  is  exonerated.^ 

§  297.  What  will  amount  to  satisfactory  proof  of  an  exclusive 


'  2  Liveim.  on  Agency,  ^7,  (edit.  1818.)  —  Emerigon  understands  the  Roman 
law  differently  from  what  I  have  stated ;  and  supposes  it  to  be  exactly  like  our 
law  ;  (2  Emerig.  Assur.  cb.  4,  §  10,  pp.  448, 449)  ;  and  he  cites  Stypmannus,  and 
Daurenus  also,  as  authorities  in  support  of  his  opinion.  It  is  with  great  diffi- 
dence, that  I  have  ventured  to  differ  from  such  authorities,  in  the  interpretation 
of  the  words  of  the  Roman  text ;  and  I  am  far  from  feeling  certain,  that  I  have 
not  misunderstood  that  text ;  although  I  am  not  satisfied,  that  the  language  cited 
from  Stypmannus,  does  support  the  proposition  of  Emerigon. 

*  2  Li  verm,  on  Agency,  167-169,  (edit.  1818)  ;  James  v.  Bixby,  11  Mass.  R. 
84,  Ze,  87. 

3  Abbott  on  Shipp.  Pt  2,  ch.  8,  §  2,  p.  100,  (Amer.  edit.  1829,)  and  notes, 
ibid.;  Wyatt  v.  Marquis  of  Hertford,  8  East,  R.  147;  Hyde  v.  Wolff,  4  Miller, 
Louis.  R.  284 ;  Reed  v.  White,  5  Esp.  R.  122 ;  Schemerhorn  v.  Loines,  7  John. 
B.  811 ;  Muldon  v,  Whitlock,  1  Cowen,  R.  299 ;  2  Liverm.  on  Agency,  267-269, 
(edit.  1818.)  The  same  doctrine  will  apply  to  cases,  where,  after  a  contract  has 
been  made,  binding  both  principal  and  agent,  the  seller  gives  an  exclusive  credit 
to  the  agent  for  the  debt,  and  induces  the  principal  to  believe  that  the  debt  is 
settled  by  the  agent ;  as,  for  example,  if,  after  a  sale  to  the  agent,  the  seller 
takes  the  note,  or  other  security  of  the  agent,  for  the  amount,  or  gives  him  a 
receipt,  or  other  document,  showing  an  apparent  extinguishment  of  the  debt, 
and  thereby  enables  the  agent  to  settle  with  the  principal,  as  if  the  debt  had 
been  paid.  Hyde  v,  Wolff,  4  Miller,  Louis.  R.  284,  236 ;  1  Bell,  Comm.  §  418, 
p.  898,  (4th  edit)^  Id.  pp.  494,  607,  522-524,  537,  688,  (6th  edit)  ;  Reed  t;. 
White,  5  Esp.  R.  122 ;  Stewart  v.  Hall,  2  Dow,  R.  29 ;  Ported  v.  Talcott,  1  Cowen, 
R.8d9. 

80* 
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credit,  mnst  necessarily  depend  upon  the  circumstances  of  each 
particular  case,  and,  of  course,  admits  of  no  positive  or  univer- 
sal averment.  In  general,  it  may  be  stated,  that  the  mere  fact, 
that  the  repairs  are  made,  or  the  supplies  furnished,  either  in  the 
home  port,  or  in  a  foreign  country,  at  the  request  of  the  master, 
will  be  sufficient  to  charge  him,  but  not  to  discharge  the  owner, 
as  a  personal  and  exclusive  credit  to  the  master,  unless  some 
positive  contract,  or  other  act,  can  be  shown,  which  demonstrates 
an  intention  to  discharge  the  owner.^  Nor  will  a  charge  of  the 
repairs  or  supplies  in  the  books  of  the  material-men,  in  such  a 
case,  against  the  master  personally,  be  sufficient  to  discharge  the 
owner ;  because  such  a  charge  is  quite  consistent  with  the  inten- 
tion still  to  hold  the  owner  liable,  whether  he  be  then  known,  or 
unknown.2  A  fortiori^  if  the  charge  is  made  against  the  ship  by 
her  name,  without  charging  either  the  master,  or  the  owner,  as 
the  debtor,  both  will  be  liable ;  for,  in  such  a  case,  the  master 
and  the  owner  may  well  be  deemed  as  equally  representatives  of 
the  ship.^ 

§  298.  It  will  make  no  difference  in  respect  to  the  liability  of 
the  owner,  in  cases  of  repairs  to  ships,  that  by  a  private  agree- 
ment, or  charter-party,  between  the  owner  and  the  master,  the 
latter  is  to  have  the  entire  ship  to  his  own  use  for  a  specified 
period,  and  is  to  make  all  the  repairs  at  his  own  expense ;  for 
such  a  private  agreement  cannot  vary  the  rights  of  third  per- 
sons.* Neither  will  it  make  any  difference,  as  to  the  liability  of 
the  owner,  that  the  master  has  bound  himself  personally  by  a 
written  contract,  if  such  contract  does   not   establish,  that  an 


»  Abbott  on  Sbipp.  Pt.  2,  ch.  8,  §§  2,  3 ;  Hussey  t;.  Allen,  6  Mass.  R.  168, 165 ; 
Rich  V,  Coe,  Cowp.  R.  636  ;  Leonard  v.  Huntington,  15  John.  R.  288 ;  Mar- 
quand  v.  Webb,  16  John.  R.  89  ;  3  Chitty  on  Comm.  and  Manuf.  212 ;  Garnham 
V,  Bennett,  2  Str.  R.  816 ;  James  v.  Bixby,  11  Mass.  R.  34, 86 ;  Hussey  v,  Christie, 
9  East,  R.  432  ;  3  Kent,  Comm.  Lect  46,  p.  161,  (4th  edit)  ;  1  Bell,  Comm. 
§  434,  p.  413,  (4th  edit) ;  Id.  pp.  494,  507,  622-624,  537,  538,  (6th  edit) 

2  See  Farmer  r.  Davis,  1  Term  R.  108,  109 ;  Muldon  v.  Whitlock,  1  Cowen, 
R.  299. 

3  See  Farmer  w.  Davis,  1  Term  R  108, 109 ;  Muldon  t;.  Whitlock,  1  Cowen, 
R.  299 ;  Stewart  r.  Hall,  2  Dow.  R.  29  ;  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  7,  note 
(1)  (Amer.  edit  1829)  ;  Id.  Pt  2,  ch.  3,  §  1,  note  (1) ;  Stewart  v.  Hall,  2  Dow, 
R.  29.  • 

*  Rich  V.  Coe,  Cowp.  R.  686. 


OH.   ir.]  LIABILITIES  TO  THIRD  PERSONS.  855 

exclasive  credit  is  given  to  the  master ;  for,  in  many  cases,  (as, 
for  example,  in  the  common  shipping-articles  between  the  mas- 
ter and  seamen  for  a  voyage,)^  the  owner  will  be  bound  by  the 
written  contract  of  the  master  in  his  own  name,  especially  where 
it  is  according  to  the  common  usage  of  the  employment.  Similar 
considerations  apply  to  the  execution  of  charter-parties,  and  of 
bills  of  lading,  by  the  master,  within  the  scope  of  his  general 
authority.2 


»  Abbott  on  Shipp.  Pt  2,  ch.  8,  §§  2,  8 ;  Tt.  4,  ch.  1,  §  1  ;  Id.  ch.  4,  §§  1,  10, 
and  notes,  (Amer.  edit.  1829)  ;  The  Nelson,  6  Rob.  R.  227  ;  Ante,  §§  116,  161, 
294. 

2  Abbott  on  Shipp.  Pt.  2,  ch.  2,  §  5 ;  ch.  3,  §§  2,  8  ;  Pt.  3,  ch.  1,  §  2 ;  Cock  v. 
Taylor,  13  East,  R.  899;  Ante,  §§  116,  160,  161,  294;  Jones  v,  Littledale, 
6  Adolph.  &  Ellis,  486-490.  Lord  Mansfield  fully  expounded  this  whole  doctrine 
in  Rich  v.  Coe,  Cowp.  R  686,  639.  Qn  that  occasion,  his  Lordship  said :  *'  Who- 
ever supplies  a  ship  with  necessaries,  has  a  treble  security.  1.  The  person  of 
the  master.  2.  The  specific  ship.  3.  The  personal  security  of  the  owners, 
whether  they  know  of  the  supply  or  not.  1.  The  master  is  personally  liable,  as 
making  the  contract  2.  The  owners  are  liable,  in  consequence  of  the  master's 
act,  because  they  choose  him.  They  run  the  risk,  and  they  say  whom  they  will 
trust  with  the  appointment  and  office  of  master.  Suppose  the  owners,  in  this 
case,  bad  delivered  the  value  of  the  goods  in  question  in  specie  to  the  master, 
with  directions  for  him  to  pay  it  over  to  the  creditors,  and  the  master  had  em- 
bezzled the  money;  it  would  have  been  no  concern  of  the  creditors;  for  they 
trust  specifically  to  the  ship,  and  generally  to  the  owners.  In  this  case,  the  defend- 
ants are  the  owners,  and  there  happens  to  be  a  private  agreement  between  them 
and  the  master,  by  which  he  is  to  have  the  sole  conduct  and  management  of  the 
ship,  and  to  keep  her  in  repair,  &c.  But  how  does  that  affect  the  creditors,  who, 
it  is  expressly  stated,  were  total  strangers  to  the  transaction  ?  And  that  is  an 
answer  to  the  observation,  that  the  plaintiflf  must  have  known  the  real  situation 
of  the  master  in  this  case,  from  the  general  usage  and  custom  of  the  country  in 
that  respect  To  be  sure,  if  it  appeared,  that  a  tradesman  had  notice  of  such  a 
contract,  and,  in  consequence  of  it,  gave  credit  to  the  captain  individually,  as 
the  responsible  person,  particular  circumstances  of  that  sort  might  afford  a 
ground  to  say,  he  meant  to  absolve  the  owners,  and  to  look  singly  to  the  personail 
secarity  of  the  master.  But  here  it  is  stated,  that  the  plaintifi*  had  no  notice 
whatever  of  the  contract.  The  owners  themselves  are  aware  of  their  being  lia- 
ble at  the  time.  They  choose  a  master,  to  whom  they  agree  to  let  the  ship  ;  and 
trost,  for  their  security,  to  the  covenants,  which  they  oblige  him  to  enter  into. 
These  covenants  are,  that  he  shall  keep  the  ship  in  repair,  and  deliver  her  up,  at 
the  end  of  the  term,  in  as  good  condition,  as  when  delivered  to  him.  This  is  not 
all ;  for  they  indemnify  themselves  against  the  private  debts  of  the  master ;  and 
against  his  being  taken  in  execution ;  for  if  he  does  not  perform  all  and  every 
the  covenants  in  the  agreement,  (except  in  case  of  the  loss  of  the  ship,)  the  con- 
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§  299.  On  the  other  hand,  if  the  ship  is  in  the  home  port  of 
the  owner,  and  repairs  are  there  made,  or  supplies  furnished,  at 
the  request  of  the  master,  the  mere  fact  of  the  presence  of  the 
owner  in  the  home  port  will  not  exonerate  the  master  from  re- 
sponsibility.^    But,  in  such  a  case,  if  the  contract  for  the  repairs 

sequence,  besides  their  remedy  against  him  upon  the  coyenant,  is,  that  the  con- 
tract and  agreement  is  to  be  absolutely  at  an  end,  and  they  are  to  take  possession 
of  the  ship.  Suppose  the  ship  had  been  impounded  in  the  Admiralty  Court,  and 
that  had  happened  at  the  end  of  the  term ;  or  suppose  the  captain  had  then 
broken  a  covenant,  which  had  put  an  end  to  the  agreement;  the  defendants 
could  never  have  taken  the  ship  out  of  the  court,  without  paying  the  debt,  for 
which  the  ship  was  impounded.  We  are  all  of  opinion,  therefore,  that  under 
these  circumstances,  there  is  no  color  to  say,  that  the  creditors  should  be  stripped 
of  the  general  security,  they  are  by  law  entitled  to,  against  the  owners."  See 
also  Abbott  on  Shipp.  Ft.  2,  ch.  3,  §§  1,  8, 10  ;  Id.  Ft.  4,  ch.  4,  §  1,  note,  (Amer. 
edit.  1828) ;  Aspinwall  v.  Bartlett,  8  Mass.  R.  488  ;  Farmer  t;.  Davis,  1  Term  R 
109.  In  this  last  case,  Lord  Mansfield  said  :  **  Where  a  captain  contracts  for  the 
use  of  the  ship,  the  credit  is  given  to  him  in  respect  to  his  contract;  it  is  given  to 
the  owners,  because  the  contract  is  on  their  account ;  and  the  tradesman  has  like- 
wise a  specific  lien  on  the  ship  itself.  Therefore,  in  general,  the  tradesman,  who 
gives  that  credit,  debits  both  the  captain  and  the  owners.  Now,  what  is  this  case  ? 
The  captain  made  no  contract  personally.  The  owners  contracted  for  their  ship ; 
the  credit  was  given  to  them  only,  and  there  is  not  a  shadow  of  color  to  charge 
the  captain  for  any  part  of  these  goods.'' 

1  Hussey  v.  Christie,  9  East,  R.  426,  482 ;  Hoskins  o.  Slayton,  Cas.  Temp. 
Hard.  876  ;  Rich  v.  Coe,  Cowper,  R.  686  ;  Abbott  on  Shipp.  Ft.  2,  ch.  8,  §  2-4 ; 
James  v.  Bixby,  11  Mass.  R.  34,  86,  37 ;  Marquand  t;.  ,Webb,  16  John.  R.  89; 
Stewart  v.  Hall,  2  Dow,  R.  29 ;  Farmer  v.  Davis,  1  Term  R.  108.  In  Hussey  o. 
Christie,  9  East,  R.  482,  Ix)rd  Ellenborough,  in  delivering  the  opinion  of  the 
Court  said :  "  If  the  repairs  be  done  here,  the  owners  are  liable ;  though  the  mas- 
ter may  also  become  liable  on  his  own  contract,  if  he  do  not  stipulate  against  his 
personal  liability,  and  confine  the  credit  to  his  owners.  If  the  necessary  repairs 
be  done  abroad,  the  master  may  hypothecate  the  ship  for  them ;  and  it  is  his 
own  fault,  if  he  subjects  himself  to  any  personal  responsibility,  which  he  may 
renounce."  In  Hoskins  v.  Slayton,  Cas.  Temp.  Hard.  877,  which  was  the  case 
of  sales  made  for  the  ship  at  a  home  port,  and  ordered  by  the  master.  Lord  Chief 
Justice  Lee,  said :  '*  In  general,  if  the  master  orders  the  goods,  both  are  liable ; 
the  master,  who  gives  the  orders,  and  upon  whose  credit  the  work  is  done,  and 
the  owners,  in  respect  of  the  work  being  done  to  their  property;  for  if  I,  without 
having  given  orders,  suffer  a  work  to  be  done  for  me,  I  must  pay  for  it  Bat 
yet,  though  both  are  liable  in  such  a  clise,  yet  if  it  appears,  that  the  credit  was 
given  to  the  owners  only,  and  that  the  master,  in  giving  orders,  acted  merely  as 
their  servant,  he  will  not  be  liable  ;  and  he  directed  the  jury,  that,  if,  upon  the 
evidence,  they  thought  no  credit  was  given  to  the  master,  but  the  owners  alone, 
then  they  should  find  for  defendant'*    The  jury  found  a  verdict  for  the  defend- 
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or  supplies,  is  directly  with  the  owner,  and  not  with  the  master, 
a  strong  presumption  will  arise,  that  credit  is  given  exclusively 
to  the  owner,  which  it  would  require  cogent  proofs  to  rebut  or 
overcome.^  But  the  like  presumption  will  not  arise  on  a  contract 
for  seamen's  wages,  that  exclusive  credit  is  given  to  the  owner  by 
.  the  crew,  from  the  mere  fact,  that  the  owner  shipped  the  crew  in 
the  home  port;  as  the  shipping-articles  generally  contemplate 
the  contract  to  be  made  by  and  with  the  master,  and  the  mari- 
time law  treats  the  master,  from  his  direct  relation  to  the  crew, 
as  incurring  a  personal  responsibility  to  them  for  their  wages.  It 
will,  of  course,  under  such  circumstances,  require  the  most  posi- 
tive and  satisfactory  proof,* ownt  exceptione  major j  to  sustain  a 
defence  by  the  master,  that  exclusive  credit  is  given  by  the  crew 
to  the  owner  for  their  wages.^ 

§  300.  The  liability  of  agents  to  third  persons,  on  contracts, 
may  also  arise  from  acts  done,  or  refused  to  be  done,  by  such 
agents.  Thus,  for  example,  if  a  party,  who  has  paid  money  to 
an  agent  for  the  use  of  his  principal,  becomes  entitled  to  recall 
it,  he  may  upon  notice  to  the  agent,  recall  it,  provided  the  agent 
has  not  paid  it  over  to  his  principal,  and  also  provided  no  change 
has  taken  place  in  the  situation  of  the  agent  since  the  payment 
to  him,  before  such  notice.^     The  mere  fact,  that  the  agent  has 


ant  Sec  also  1  Bell,  Comm.  §  484,  p.  413,  §  485,  p.  414,  (4th  edit)  ;  Id.  pp.  507, 
519,  520,  524,  (5th  edit) 

I  Farmer  v,  Davis,  1  Term  R.  108 ;  Ante,  §§  294,  296-298,  note ;  Hoskins  v. 
Slayton,  Cas.  Temp.  Hard.  876,  877;  2  Liverm.  on  Agency,  267-269,  (edit 
1818)  ;  Abbott  on  Shipp.  Pt  2,  eh.  2,  §  2-4  j  James  v.  Bixby,  11  Mass.  R.  84, 
86,  37. 

«  Abbott  on  Shipp.  Pt  4,  ch.  4,  §  1,  and  note,  (2);  Id.  §  10,  (Amer.  edit 
1829.)  See  2  Emerigon,  Assur.  ch.  4,  §  12,  p.  467.  See  1  Bell,  Comm.  §  435, 
p.  414,  (4th  edit.)  ;  Id.  §  418,  p.  898,  (4th  edit.)  ;  Id.  pp.  507,  508,  519-524,  (5th 
edit.) 

3  Paley  on  Agency,  by  Lloyd,  888-394  ;  3  Chitty  on  Comm.  and  Manuf.  813  ; 
8  Liverm.  on  Agency,  260,  261,  (edit  1818)  ;  Cox  r.  Prentice,  8  M.  &  Selw. 
844 ;  UearMay  v,  Pruyn,  7  John.  R.  179  ;  Miwatt  v,  M'Lellan,  1  Wend.  R.  178 ; 
Langley  v.  Warner,  1  Sandford,  Superior  Ct  (N.  Y.)  R.  209.  In  The  Bank  of 
CJ.  States  V.  The  Bank  of  Washingtdn,  6  Peters,  R.  8,  it  was  held,  that  where  a 
judgment  had  been  recovered  for  the  plaintiff,  and  the  money  had  been  received 
by  the  agent,  notice  to  .the  agent  to  retain  it,  the  other  party  intending  to  bring  a 
writ  of  error  to  reverse  the  judgment,  would  not,  in  case  of  a  reversal,  justify  an 
action  against  the  agent    On  that  occasion,  Mr.  Justice  Thompson,  in  delivering 
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§  301.  Various  examples  might  be  put  to  illustrate  this  doc- 
trine.    Thus,  where  money  has  been  paid  to  an  agent  to  avoid 


V.  Hall,  Cowp.  R.  204 ;  Edwards  t;.  Hodding,  5  Taunt  515 ;  Snowden  v,  Davis, 
1  Taunt  R.  8^9 ;  Ripley  v.  Gelston,  9  Johns.  R.  201 ;  Smith  on  Merc.  Law, 
80-82,  (2d  edit) ;  Id.  pp.  148,  144,  (8d  edit.  1848) ;  Buller  v,  Harrison,  Cowp. 
R.  565 ;  Paley  on  Agency,  by  Lloyd,  888-890 ;  Seidell  v.  Peckworth,  10  Serg. 
&  Rawle,  442 ;  Frye  v.  Lockwood,  4  Cowen,  R  454.  Mr.  Smith  (on  Merc.  Law, 
p.  148-145,  8d  edit  1848,)  on  this  subject,  says :  **  If  the  agent  exceed  his 
authority,  so  that  .his  principal  is  not  bound,  he  will  himself  be  liable  for  the 
damajve  thus  occasioned  to  the  other  contracting  party,  although  he  may  haye 
been  innocent  of  any  intention  to  defraud.  The  question,  whether  an  agent  is 
personally  liable  for  money  paid  to  him  for  the  use  of  his  principal,  under  cir- 
cniDstances  which  would  entitle  some, person  to  recover  it  from  that  principal, 
involves  much  difficulty.  In  the  first  place,  it  is  clear,  that  if  the  agent  have 
without  notice  to  act  otherwise,  paid  over  the  money  to  his  principal,  he  never 
can  be  called  on  to  refund  it  But  in  Cox  v.  Prentice,  it  was  laid  down  by  the 
Court  on  the  authority  of  Buller  t;.  Harrison,  that  an  agent  who  receives  money 
fiotr  his  principal,  is  liable  as  a  principal,  so  long  as  he  stands  in  his  original  sit- 
oation,  and  until  there  has  been  a  change  in  circumstances  by  his  having  paid 
over  the  money  to  his  principal,  or  done  what  is  equivalent  to  it  In  that  case, 
the  defendant  received  a  bar  of  silver  from  his  principal,  and  sold  it  to  plaintiff 
at  a  price  calculated  with  reference  to  the  number  of  ounces  which,  on  assay,  it 
was  thought  to  contain ;  it  turned  out  afterwards  that  it  contained  fewer  ounces 
than  had  been  supposed,  and  the  plaintiff  was  held  entitled  to  recover  the  money 
overpaid  from  the  defendant,  who  had  not  yet  handed  it  to  its  principal,  although 
he  had  forwarded  an  account  to  him  in  which  he  was  credited  with  the  full  sum, 
bnt  which  was  still  Unsettled.  In  Buller  v.  Harrison,  the  defendant  was  an  in- 
sarance  broker ;  and  the  money,  sought  to  be  recovered,  was  paid  by  the  plain- 
tiff, an  underwriter,  in  discharge  of  a  loss,  which  turned  out  to  be  foul.  It  will 
be  observed  that  in  neither  of  these  cases  could  the  principal  himself,  ever,  by 
possibility,  have  claimed  to  retain  the  money  for  a  single  instant,  had  it  reached 
JUM  hands ;  the  payment  having  been  made  by  the  plaintiff  under  pure  mistake 
of  facts,  and  being  void,  ab  initio,  as  soon  as  that  mistake  was  discovered,  so  that 
the  agent  would  not  have  been  estopped  from  denying  his  principal's  title  to  the 
nxmey  any  more  than  the  factor  of  J.  S.,  of  Jamaica,  who  has  received  money 
pud  to  him  under  the  supposition  of  his  employer  being  J.  S.,  of  Trinidad, 
would  be  estopped  from  retaining  that  money  against  his  employer,  in  order  i<f 
return  it  to  the  person,  who  paid  it  to  him.  Besides  which,  in  Buller  v,  Harrison, 
had  the  agent  paid  the  money  he  received  from  the  underwriter,  in  discharge  of 
the  foul  loss,  over  to  his  principal,  he  would  have  rendered  himself  an  instrument 
of  fraud,  which,  as  we  have  already  seen,  no  agent  can  be  obliged  to  do.  Except 
in  such  cases  as  these,  the  maxim,  respondeat  superior,  has  been  applied,  and  the 
agent  held  responsible  to  no  one  but  his  principal.  Thus  in  Stephens  o.  Badcock, 
the  defendant,  an  attorney's  clerk,  having  received  by  his  master's  orders,  rents 
for  the  plaintiff,  a  client ;  it  was  held,  that  he  was  not  responsible  to  the  plaintiff, 
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an  illegal  distress,  or  an  illegal  claim  ;  as  to  the  bailiff  of  a  sher- 
iff, to  avoid  an  illegal  distress ;  or,  where  money  has  been  paid 
to  a  collector  for  an  illegal  duty ;  and  notice  of  the  objection  is 
given  to  the  agent,  or  collector,  before  he  pays  it  over ;  the  party, 
paying  it,  may  recover  it  back  from  the  agent,  or  collector,  not- 
withstanding he  has  since  paid  it  over  to  the  principal.^     But,  if 


though  his  employer,  the  attorney,  has  since  become  a  bankrupt ;  nor  can  an  ac- 
tion for  money  had  and  received  be  brought  against  the  agent  who  has  received 
it  on  behalf  of  his  principal,  for  the  purpose  of  trying  the  existence  of  a  right  in 
that  principal ;  thus  the  right  of  a  lord  of  a  manor  cannot  be  tried  in  an  action 
against  his  steward  for  quitrent  voluntarily  paid;  and  these  decisions  are  bat  jost, 
since,  as  the  agent  is  estopped  from  questicyiing  the  title  of  his  principal,  he  would 
but  for  this  rule  of  respondeat  superior,  be  frequently  exposed,  without  any  de- 
fence, to  two  different  suits,  in  ]*e8pect  of  the  same  subject-matter.  But  an  agent 
cannot  defend  himself  even  on  the  ground  of  payment  over  to  his  principal,  if  be 
receive  money  illegally  from  a  party,  who  is  not  prevented  from  suing  him  by  the 
rule,  pari  delicto  potior  est  conditio  de/endentis.  This  was  decided  in  Miller  v. 
Aris,  where  the  money  was  received  by  a  jailer  from  a  prisoner  for  rent  for  a 
room  illegally  let  to  .him,  and  paid  over  by  the  jailer  to  his  employers.  Neither 
do  the  foregoing  remarks  extend  to  cases  in  which  the  money  gets  into  the  agentTs 
hands,  in  consequence  of  a  tort  committed  by  him,  under  the  directions  of,  or 
jointly  with,  his  principal.  Of  course,  if  an  agent  pay  money  to  his  principali 
which  was  not  intrusted  to  him  for  that  purpose,  he  will  not  be  discharged ;  ex  gr^ 
if  a  stakeholder  pay  over  the  deposit  before  the  condition  on  which  it  was  to  be- 
come due  is  [lerformed." 

1  Post,  §  307;  Snowden  v.  Davis,  1  Taunt.  R.  859;  Edwards  r.  Hodding,  5 
Taunt.  R.  815  ;  Ripley  v.  Gelston,  9  Johns.  R.  201 ;  Bank  of  U.  States  r.  Bank 
of  Washington,  6  Peters,  R.  8,  18  ;  Tracy  v.  Swartwout,  10  Peters,  R.  80;  Elliot 
V.  Swartwout,  10  Peters,  R.  137 ;  Frye  v,  Lockwood,  4  Cowen,  R.  454;  2  Liverm. 
on  Agency,  262-264,  (edit.  1818) ;  Smith  on  Merc.  Law,  82,  (2d  edit) ;  Id.  Pt  1, 
ch.  5,  §  7,  p.  143-145,  (3d  edit  1843) ;  Bend  t;.  Hoyt,  18  Peters,  R.  268;  Allem 
V.  M'Keen,  1  Sumner,  R.  277,  278,  317;  Miller  v,  Aris,  3  Esp.  R.  281;  S.  CL, 
cited  Selwyn's  Nisi  Prius,  98,  (8th  edit) ;  Paley  on  Agency,  by  Lloyd,  893,  894. 
Mr.  Paley  has  remarked,  in  p.  389,  "  It  seems,  however,  that  the  right  to  recover 
against  the  agent  is  to  be  understood  with  some  qualification.  For  it  has  been 
keld,  that  an  action  will  not  lie  against  a  mere  collector  or  receiver,  for  the  pm^ 
pose  of  trying  a  right  in  the  principal,  even  though  he  have  not  paid  over  the 
money.  It  is  said  in  one  case,  that  if  the  defendant  can  show  the  least  color  of 
right  in  his  principal,  it  is  sufficient  And  Lord  Chief  Justice  Lee  declared,  that 
the  right  to  an  inheritance  should  not  be  tried  in  an  action  for  money  had  and 
received,  brought  against  the  receiver.  lu  a  case  where  the  question  was  much 
considered,  it  was  held,  that  an  action  could  not  be  supported  against  a  steward 
for  quitrent  voluntarily  paid,  in  order  to  bring  the  lord's  right  in  qaeation,  but 
that  it  must  be  against  the  lord."  I 
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the  illegality  is  unknown  to  the  agent,  and  no  objection  of  that 
sort  is  made  before  he  has  paid  over  the  money,  he  will  not  be 
liable  therefor.^ 


CHAPTER  XL 

LIABILITIES    OF   PUBLIC    AGENTS    ON    CONTRACTS. 

§  302.  Hitherto  we  have  been  considering  the  personal  lia- 
bility of  agents  on  contracts  with  third  persons,  in  cases  of  mere 
private  agency.  But  a  very  different  rule,  in  general,  prevails  in 
regard  to  public  agents ;  for,  in  the  ordinary  course  of  things,  an 
agent,  contracting  in  behalf  of  the  government,  or  of  the  public, 
is  not  personally  bound  by  such  a  contract,  even  though  he  would 
be  by  the  terms  of  the  contract,  if  it  were  an  agency  of  a  private 
nature.^  The  reason  of  the  distinction  is,  that  it  is  not  to  be  pre- 
sumed, either  that  the  public  agent  means  to  bind  himself  person- 
ally, in  acting  as  a  functionary  of  the  government,  or  that  the 
party  dealing  with  him  in  his  public  character,  means  to  rely 
upon  his  individual  responsibility.^  On  the  contrary,  the  natural 
presumption  in  such  cases  is,  that  the  contract  was  made  upon 
the  credit  and  responsibility  of  the  government  itself,  as  possess- 
ing an  entire  ability  to  fulfil  all  its  just  contracts,  far  beyond  that 


1  Ibid.     Snowden  v,  Davis,  1  Taunt  R.  359  ;  Edwards  o.  Hodding,  5  lb.  815. 

*  Macbeath  v.  Haldimand,  1  Term  R.  172;  Bowen  t;.  Morris,  2  Taunt.  R.  874, 
S87;  Unwin  v.  Woolseley,  1  Term  R  674  ;  Brown  v.  Austin,  1  Mass.  R  208; 
Dawes  v.  Jackson,  9  Mass.  R.  490;  Walker  v.  Swartwout,  12  Johns.  R.  444; 
8  Liverm.  on  Agency,  269-280,  (edit  1818);  Ghent  v.  Adams,  2  Kelly,  214; 
Copes  V.  Matthews,  10  Sm.  &  Mar.  398  ;  Parks  v,  Ross,  11  Howard,  362 ;  3  Chitty 
on  Comm.  and  Manuf.  213,  214;  Paley  on  Agency,  by  Lloyd,  376,  377;  Bain- 
bridge  V.  Downie,  6  Mass.  R.  253  ;  Fox  v.  Drake,  8  Co  wen,  R.  191 ;  Osborne  v. 
Kerr,  12  Wend.  R.  17;  Jones  v.  La  Tombe,  3  Dall.  384;  Rathbone  v,  Budlong, 
15  Johns.  R.  1;  Mott  v.  Hicks,  1  Cowen,  R.  513 ;  Sheffield  v,  Watson,  8  Caines, 
«9;  Bronson  v.  Woolsey,  17  Johns.  R.  46  ;  Hodgson  t;.  Dexter,  1  Cranch,  R.  345, 
868,  364 ;  Post,  §  306,  note ;  Bernard  v.  Torrance,  5  Gill  &  Johns.  R.  383 ;  Enloe 
V.  Hall,  1  Humph.  Tenn.  R  303 ;  Tutt  v,  Hobbs,  17  Misso.  486  ;  Miller  v.  Ford, 
4  Rich.  876  ;  Dwinelle  i;.  Henriquez,  1  Calif.  387;  Ogden  v.  Raymond,  22  Conn. 
879;  Nichols  v.  Moody,  22  Barbour,  611;  Hammarskold  v.  Bull,  11  Rich.  493< 

8  2  Ktent,  Comm.  Lect  41,  pp.  632,  633,  (4th  edit.) 
▲OXMCT.  81 
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of  any  private  man  ;^  and  that  it  is  ready  to  fulfil  them  not  only 
with  good  faith,  but  with  punctilious  promptitude,  and  in  a  spirit 
of  liberal  courtesy.  Great  public  inconveniences  would  result 
from  a  different  doctrine,  considering  the  various  public  function- 
aries, which  the  government  must  employ,  in  order  to  transact  its 
ordinary  business  and  operations ;  and  many  persons  would  be 
deterred  from  accepting  important  offices  of  trust  under  the  gov- 
ernment, if  they  were  held  personally  liable  upon  all  their  official 
contracts.^  Take  one  example  only :  Every  officer  in  the  army 
or  navy,  from  the  commander-in-chief  downwards,  who  should 
enter  into  any  official  contract,  or  give  any  orders,  which  should 
involve  a  contract,  as,  for  example,  a  contract  for  supplies,  or  for 
provisions,  or  for  military  materials,  might  be  held  personally  lia- 
ble thereon,  to  his  utter  ruin.^  By  parity  of  reasoning,  upon  any 
such  contract,  entered  into  by  a  public  agent  on  behalf  of  the 
government,  no  suit  lies  by  him  ;  but  it  must  be  brought  in  the 
name  of  the  government,  against  the  other  contracting  party.* 

§  303.  This  principle  not  only  applies  to  simple  contracts  both 
parol  and  written,  but  also  to  instruments  under  seal,  which  are 
executed  by  agents  of  the  government  in  their  own  names,  and 
purporting  to  be  made  by  them  on  behalf  of  the  government ;  for 
the  like  presumption  prevails  in  such  cases,  that  the  parties  con- 
tract, not  personally,  but  merely  officially,  within  the  sphere  of 
their  appropriate  duties.^     Thus,  a  charter-party,  sealed  and  exe- 


1  Tippets  r.  Walker,  4  Mass.  R.  .595,  597 ;  2  Kent,  Comm.  Lect.  41,  pp.  SS2, 
683,  (4th  edit.) 

9  Macbeath  v.  Haldimand,  1  Term  R.  172,  181,  182;  Hodgson  v.  Dexter,  1 
Crancb,  R.  345,  363,  364 ;  Jones  v.  La  Tombe,  3  Dall.  884 ;  Reed  v.  Conwaj, 
26  Misso.  1 3. 

3  Macbeath  v.  Haldimand,  1  Term  R.  172,  180-182;  Hodgson  v.  Dexter,! 
Cranch,  345,  363,  364;  Bronson  v.  Wolsey,  17  Johns.  R.  46 ;  Belknap  v.  Reia- 
hart,  2  Wend.  R.  375. 

4  Bainbridge  v.  Downie,  6  Mass.  R  253 ;  BoTren  v.  Morris,  2  Tkunt  R.  374; 
Irish  V.  Webster,  5  Greenl.  R.  171. 

6  3  Chitty  on  Comm.  and  Manuf.  213,  214 ;  StinchBeld  v.  Little,  1  Greenl.  B. 
231;  Macbeath  v.  Haldimand,  1  Term  R.  172,  181,  182;  Hodgson  v.  Dexter,  1 
Crancb,  R  345,  363,  364  ;  Osborne  t;.  Kerr,  12  Wend.  R  179 ;  Walker  v.  Swart- 
wout,  12  Johns.  R  444 ;  Bowen  v.  Morris,  2  Taunt  R.  879 ;  Smith  on  Merc  Law, 
B.  1,  ch.  5,  §  7,  pp.  141,  142,  (3d  edit  1843).  [In  Hodges  v.  Runyan,  80  Mnso. 
491,  this  rule  was  applied  to  a  note  given  hy  **  R,  trustee,**  on  behalf  of  the  trwh 
tees  of  a  school  district] 
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cnted  by  a  public  officer  in  his  own  name,  but  describing  him- 
self as  acting  on  behalf  of  the  king  or  government,  for  purposes 
connected  with  the  public  service,  has  been  held  not  to  bind  him 
personally,  but  to  be  merely  obligatory  upon  the  government* 
So,  an  indenture,  executed  between  A.  B.,  describing  himself  as 
"  secretary  of  war,"  of  the  one  part,  and  C.  D.  of  the  other  part, 
for  a  demise  of  certain  buildings  for  public  purposes,  and  for  a 
certain  period,  and  containing  a  covenant,  on  the  part  of  A.  B., 
to  pay  the  stipulated  rent  during  that  period,  has  been  held  not 
to  bind  A.  B.  personally ;  but  to  bind  the  government  alone.^ 

§  304.  The  same  principle  applies  to  cases,  where  public  offi- 
cers, contracting  for  a  public  purpose,  afterwards,  upon  a  settle- 
ment of  accounts  with  the  other  contracting  party,  strike  a  bal- 
ance, and  in  writing  promise  to  pay  that  balance  on  a  specific 
day,  signing  their  names,  with  their  official  designations  annexed, 
as,  for  example,  as  commissioners ;  for  such  a  written  document 
is  quite  consistent  with  an  intention  not  to  incur  any  personal 
responsibility ;  but  merely  to  apply  the  public  funds,  which  might 
be  in  their  hands  at  the  time  prescribed,  towards  the  discharge  of 
the  public  debt.^ 

§  305.  The  same  principle  applies  to  the  case,  where  a  public 
officer  receives  moneys  officially,  for  the  purpose  of  applying  the 
same  to  the  discharge  of  the  debts,  or  allowances,  of  the  govern- 
ment ;  for,  in  such  a  case,  he  acts  merely  as  an  agent  of  the  gov- 
ernment, and  the  only  obligation  or  duty,  which  arises,  is  to  the 
government,  from  his  official  character;  and  not  any  personal 
responsibility  to  third  persons.  Hence,  it  has  been  held,  that  no 
suit  wiU  lie  against  a  person,  who  is  secretary  of  war,  for  refus- 
ing to  pay  over  moneys,  which  he  has  received  to  distribute 
among  certain  claimants,  as  retiring  allowances,  bestowed  upon 
them  by  the  bounty  of  the  government.* 

I  Unwin  v,  Woolseley,  1  Term  R.  674,  678  ;  Walker  v.  Swartwout,  12  Johns. 
B.444. 

3  Hodgson  V,  Dexter,  1  Cranch,  345,  363,  364. 

3  Fox  V.  Drake,  8  Cowen,  R.  191.  In  this  case  it  was  said  that  he  would  be 
personally  liable,  if  he  had  public  funds  in  his  hands  at  the  time.  But  see  post, 
§  305,  note. 

*  Gidley  v.  Lord  Palmerston,  3  Brod.  &  Bing.  275.  On  the  occasion  of  de- 
livering the  opinion  of  the  Court  in  Gidley  v.  Lord  Palmerston,  Lord  Chief  Jus- 
tice IkXiBA  said :  '*  On  these  facts,  the  question  arises,  whether,  upon  all  or  any 
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§  306.  But,  although  this  is  the  general  rule  in  relation  to 
public  agents,  yet  it  is  founded  upon  a  mere  presumption,  and 


of  the  counts  in  the  declaration,  the  present  action  can  be  maintained ;  and  we 
think,  that  it  cannot  be  maintained.  It  is  not  pretended,  that  the  defendant  is  to 
he  charged  in  respect  of  any  express  undertaking,  or  agreement,  between  him 
and  the  testator,  or  in  respect  of  any  other  character  than  his  public  and  official 
character  of  secretary  at  war.  It  is  in  that  character,  and  in  that  only,  that  his 
duty  is  alleged  to  arise  ;  being,  therefore,  a  duty  as  between  nim  and  the  crown 
only,  and  not  resulting  from  any  relation  to,  or  employment  by,  the  plaintiff,  or 
under  any  undertaking  in  any  way  to  be  personally  responsible  to  him.  The 
money  received  is  granted  by  the  crown,  subject  only  to  the  disposition  or  con* 
trol  of  the  defendant,  as  the  agent  or  officer  of  the  crown,  and  responsible  to  the 
crown  for  the  due  execution  of  the  trust  or  duty  so  conunitted.  There  is,  there- 
fore, no  duty,  from  which  the  law  can  imply  a  promise  to  pay  the  testator,  during 
his  life,  or  to  his  executor  after  his  death ;  nor  can  money  be  said  to  ha?e  been 
had  and  received  to  the  use  of  the  testator,  which  money  belonged  to  the  crown, 
being  received  as  the  money  of  the  crown,  and  the  party  receiving  it  being  re- 
sponsible only  to  the  crown  in  his  public  character.  On  this  view  of  the  case,  it 
appears  to  us,  that  this  action  cannot  be  maintained.  But  it  must  ^1  also  on 
another  and  a  wider  ground.  This  is  an  action  brought  against  the  defendant, 
as  paymaster-general,  for  an  alleged  breach  of  an  implied  undertaking,  said  to 
attach  upon  him  in  that  character.  With  reference  to  this  ground,  it  will  be 
sufficient  to  advert  to  a  class  of  cases,  too  well  known  and  established  to  require 
to  be  more  particularly  mentioned,  and  which  in  substance  and  result,  have  es- 
tablished, that  an  action  will  not  lie  against  a  public  agent  for  anything  done  by 
him  in  his  public  character,  or  employment,  though  alleged  to  be,  in  the  particn- 
lar  instance,  a  breach  of  such  employment,  and  constituting  a  particular  and 
personal  liability.  Such  persons,  said  Lord  Mansfield,  in  one  of  the  cases  cited 
at  the  bar,  are  not  understood  personally  to  contract ;  and,  in  the  same  case,  it 
was  observed,  by  Mr.  Justice  Ashhurst :  *  In  great  questions  of  policy,  we  can- 
not argue  from  the  nature  of  private  agreements.'  *  Great  inconveniences  would 
result  from  considering  a  governor,  or  commander,  as  personally  responsible.' 
'  No  man  would  accept  of  any  office  of  trust  under  government,  upon  such  con- 
ditions. And,  indeed,  it  has  frequently  been  determined,  that  no  individual  is 
answerable  for  any  engagements,  which  he  enters  into  on  their  behalf.  There  is 
no  doubt,  but  the  crown  will  do  ample  justice  to  the  plaintiff's  demands,  if  they 
be  well  founded.'  Mr.  Justice  Buller,  in  the  case,  added :  *  Where  a  man  acts 
as  agent  for  the  public,  and  treats  in  that  capacity,  there  is  no  pretence  to  say, 
that  he  is  personally  liable.'  And,  in  a  subsequent  case,  it  is  held,  that  a  servant 
of  the  crown,  contracting  on  the  part  of  the  government,  is  not  personably  an- 
swerable. I  am  aware  that  these  cases  are  not,  in  their  circumstances,  precisely 
similar  to  the  present ;  and,  perhaps,  in  respect  of  some  of  the  circumstances 
belonging  to  the  present  case,  I  may  personally  have  doubted  longer  than,  I  am 
now  satisfied,  I  ought  to  have  done.  But,  in  their  doctrine,  they  go  to  this,  that, 
on  principles  of  public  policy,  an  action  will  not  lie  against  persons,  acting  in  a 


CH.  XT.]  LUBILITIES   OF  PUBLIC   AGENTS.  365 

is  liable  to  be  rebutted  by  circumstances,  which  clearly  establish 
an  intention  between  the  parties  to  the  contract  to  create  and 
rely  upon  a  personal  responsibility  on  the  part  of  a  public  agent.' 
For  there  is  nothing  in  the  general  principles  or  policy  of  the 
law,  which  forbids  an  agent  from  waiving  his  official  immunity, 
and  from  making  himself  personally  responsible  on  any  contract, 
made  for  and  on  behalf  of  the  government.  Where  it  is  not 
known  to  the  other  party,  that  the  agent  is  acting  for  the  public, 
it  may  fairly  be  presumed,  that  he  intends  to  trust  to  the  per- 
sonal credit  and  responsibility  of  the  agent,  even  although  it 
may  not  be  to  his  exclusive  credit  and  responsibility.^  But  the 
same  result  may  arise,  where  there  is  an  express  personal  respon- 
sibility, incurred  by  a  known  public  agent;  or  where  it  may 
fairly  be  implied  from  all  the  attendant  circumstances.^  In 
cases  of  such  an  implied  responsibility,  the  proofs  ought  to  be 
exceedingly  cogent  and  clear,  in  order  to  create  such  personal 
responsibility  in  a  known  public  agent,  and  to  repel  the  presump- 
tion of  law,  that  he  contracts  only  on  the  credit  of  the  govern- 
ment.^    [It  is,  however,  as  in  other  cases,  a  question  for  the  jury. 


public  character  and  situation,  which,  from  their  very  nature,  would  expose  them 
to  an  infinite  multiplicity  of  actions,  that  is,  to  actions  at  the  instance  of  any  per- 
son, who  might  suppose  himself  aggrieved.  And,  though  it  is  to  be  presumed, 
that  actions  improperly  brought  would  fail,  and,  it  may  be  said,  that  actions 
properly  brought  should  succeed ;  yet,  the  very  liability  to  an  unlimited  multi- 
plicity of  suits  would,  in  all  probability,  prevent  any  proper  or  prudent  person 
from  acccptii^  a  public  situation,  at  the  hazard  of  such  peril  to  himself.*'  But 
Bee  Myrtle  v,  Beaver,  1  East,  R.  185;  Rice  v.  Chute,  1  East,  R.  679  ;  Fi-eeman 
V.  Otis,  9  Mass.  R.  272  ;  Fox  v,  Drake,  8  Cowen,  R.  191 ;  Ante,  §  304,  and  note. 
Qasre,  if  a  writ  of  mandamus  might  not  lie,  in  such  a  case,  to  compel  the  officer 
to  pay  over  the  public  funds  in  his  bands,  if  appropriated  to  that  purpose  ?  See 
Kendall,  Postmaster-General,  r.  United  States,  12  Peters,  R.  627.  There  is  some 
difficulty  in  reconciling  all  the  authorities,  as  to  the  non-payment  of  moneys  in 
their  hands,  and  other  omissions  of  duty  by  public  officers ;  and  as  to  the  point 
how  far,  and  when  they  are  responsible  to  third  persons.  See  Rowning  v.  Good- 
child,  S  Wilson,  R.  443  ;  S.  C.  6  Burr.  2716;  Stock  v.  Harris,  6  Burr.  2709  ; 
Barnes  v.  Foley,  6  Burr.  2711 ;  Bend  v.  Hoyt,  13  Peters,  R.  263. 

>  Copes  17.  Matthews,  10  Sm.  &  Mar.  898. 

8  Swift  ».  Hopkins,  13  Johns.  R.  318. 

3  Macbeath  v,  Haldimand,  1  Term  R.  172,  180, 182 ;  Gill  v.  Brown,  12  Johns. 
B.  386 ;  Freeman  v,  Otis,  9  Mass.  R.  272. 

4  Ibid. ;  Bainbridge  v.  Downie,  6  Mass.  R.  263  ;  Freeman  v.  Otis,  9  Mass.  R. 
272 ;  Dawes  v.  Jackson,  9  Mass.  R.  490 ;  Osborn  v.  Kerr,  12  Wend.  B.  179  ; 
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to  whom  was  the  credit  given.^]  The  same  principle,  with  the 
same  qualifications,  prevails  in  the  Scottish  law.  A  public 
agent  is  not  ordinarily  liable  on  a  contract  made  by  him  on 
behalf  of  the  government ;  but  he  may,  if  he  pleases,  incur  a 
personal  liability  on  such  contract ;  and  he  will  be  deemed  so  to 
intend,  when  he  draws  a  bill  or  note  in  his  own  name  under  the 
contract.* 

§  307.  Where,  however,  money  is  obtained  from  third  persons, 
by  public  officers,  illegally,  but  under  color  of  office,  it  may  be 
recovered  back  from  them,  if  notice  has  been  given  by  the  party, 
at  the  time,  to  the  officer,  although  the  money  has  been  paid, 
over  to  the  government ;  and  if  it  has  not  been  paid  over,  but  it 
remains  in  the  officer's  hands,  it  may  be  recovered  back,  even 
without  notice.*  And  it  will  make  no  difference  in  the  case, 
that  the  payment  was  originally  made  under  a  misconception 
or  misconstruction  of  the  law,  by  both  or  by  either  of  the  par- 
ties.* We  shall  hereafter  have  occasion  to  examine,  how  far, 
and  under  what  circumstances,  public  agents  are  liable  for  their 
own  torts,  and  for  the  torts  of  sub-agents  employed  by  or  under 
them.^ 

§  307  a.  In  respect  to  the  acts  and  declarations  and  represen- 
tations of  public  agents,  it  would  seem  that  the  same  rule  does 
^not^prevail,  which  ordinarily  governs  in  relation  to  mere  private 
.agents.  As  to  the  latter,  (as  we  have  seen,)  the  principals  are 
.in  many  cases  bound,  where  they  have  not  authorized  the  dec- 


<Belknap  v,  Reinhart,  2  Wend.  R.  375 ;  Fox  v,  Drake,  8  Cowen,  R.  191. .  It  seems 
almost  impossible  to  reconcile  the  case  of  Sheffield  v,  Watson,  S  Caines,  B. 
'69,  with  the  principles  here  laid  down  ;  or,  indeed,  with  the  general  bearing  of 
th«  other  authorities  on  this  subject.  Indeed,  it  was  shaken  to  its  foundation  hf 
■the  decision  in  Walker  v,  Swartwout,  12  Johns.  R.  444,  448.  See  2  LiTerm.  on 
Agency,  278-279,  (edit  1818.) 

1  Brown  v.  Rundlett,  15  N.  H.  R.  860 ;  Hammarskold  v.  Bull,  9  Rich.  R.  484. 

s  Thomson  on  Bills  of  Exchange,  229,  280,  (2d  edit  1886.) 

3  Ante,  §  801  ;  Barnes  v,  Foley,  5  Burr.  2711 ;  Frye  v.  Lockwood,  4  Cowen, 
'R.  464  ;  Tracy  t.  Swartwout,  10  Peters,  R.  80 ;  Elliot  v.  Swartwout,  10  Peten, 
^  187  ;  Ripley  v.  Gelston,  9  Johns.  R.  201 ;  Ante,  §  800,  and  note.  See  Bend 
v.  Swartwout,  18  Peters,  R.  268. 

4  Barnes  ».  Foley,  5  Burr.  2  7 1 1 ;  Tracy  u.  Swartwout,  1 0  Peters,  R.  80 ;  Elliot 
V.  Swartwout,  10  iPeters,  R.  187 ;  Ripley  v.  Gelston,  9  Johns.  R.  201 ;  Ante,  §  800, 
.and  note.    See  Bend  v,  Swartwout,  IS  Peters,  R.  268. 

5  Post,  §  820-^22. 
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larations  and  representations  to  be  made.^  But,  in  cases  of 
public  agents,  the  government,  or  other  public  authority,  is  not 
bound,  unless  it  manifestly  appears  that  the  agent  is  acting 
within  the  scope  of  his  authority,  or  he  is  held  out  as  having 
authority  to  do  the  act,  or  is  employed,  in  his  capacity  as  a  pub- 
lic agent,  to  make  the  declaration  or  representation  for  the  gov- 
ernment. Indeed,  this  rule  seems  indispensable,  in  order  to 
guard  the  public  against  losses  and  injuries  arising  from  the 
fraud  or  mistake,  or  rashness  and  indiscretion  of  their  agents.* 
And  there  is  no  hardship  in  requiring  from  private  persons,  deal- 
ing with  public  officers,  the  duty  of  inquiry,  as  to  their  real  or 
apparent  power  and  authority  to  bind  the  government. 


CHAPTER  XIL 

LIABILITY    OF    AGENTS    FOR    TORTS. 

§  308.  We  come,  in  the  next  place,  to  the  consideration  of  the 
liability  of  agents  to  third  persons,  in  regard  to  torts  or  wrongs 
done  by  them,  in  the  course  of  their  agency ;  and  this  liability 
may  be  either  of  private  agents  or  of  public  agents.  Let  us 
first  consider  that  of  private  agents.  And  here  the  distinction 
ordinarily  taken  is  between  acts  of  misfeasance  or  positive 
wrongs,  and  nonfeasances  or  mere  omissions  of  duty  by  private 
agents.  The  law  upon  this  subject,  as  to  principals  and  agents, 
is  founded  upon  the  same  analogies  as  exist  in  the  case  of  mas- 
ters and  servants.  The  master  is  always  liable  to  third  persons, 
for  the  misfeasances,  and  negligences,  and  omissions  of  duty  of 
his  servant,  in  all  cases  within  the  scope  of  his  employment.^ 


i  Ante,  §§  126, 133, 1S4. 

<  Lee  V.  Munroe,  7  Cranch,  R.  366. 

8  Paley  on  Agency,  by  Lloyd,  896,  897,  and  notes;  Id.  305,  306  ;  Com.  Dig. 
Action  on  the  Case  for  Negligence,  A.  2,  A.  5,  A.  6 ;  3  Chitty  on  Comm.  and 
Manuf.  214;  Story  on  Bailments,  §  400;  Morse  v.  Slue,  1  Vent.  288;  Clarke 
v.  City  Corporation  of  Washington,  12  Wheat  R.  40;  Randleson  v.  Murray, 
8  Nev.  &  Perry,  289 ;  S.  C.  8  Adolph.  &  Ellis,  109 ;  Ante,  §  217. 
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So  the  principal,  in  like  manner,  is  liable  to  third  persons  for  the 
like  misfeasances,  negligences,  and  omissions  of  duty  of  his 
agent,  leaving  him  to  his  remedy  over  against  the  agent  in  all 
cases,  where  the  tort  is  of  such  a  nature  as  that  he  is  entitled  to 
compensation.^     And  this  liability  is  not  limited  to  principals, 


1  Lane  v.  Cotton,  12  Mod.  488,  489;   Perkins  v.  Smith,  Sayer,  R.  40,  41 ; 
Post,  §  452-457.      See   also   Quarman  t;.  Burnett,  6  Mees.    &  Webb.  499; 
Priestly  v.  Fowler,  S  Mees.  &  Welsh.  1 ;  Milligan  v.  Wedge,  12  Adolph.  &  EIL 
787,742;    Schieffelin  v.  Harvey,  6  Johns.  R.  170;    Post,  §  452-457;    United 
States  V.  Halherstadt,  1  Gilp.  R.  262.    As  to  the  cases  in  which  a  principal  ma; 
recover  compensation  from  his  agent,  for  the  tort  of  the  latter,  see  Farebrothe: 
V.  Ansley,  1  Camp.  R.  348  ;  Paley  on  Agency,  by  Lloyd,  152, 15S ;  Ante,  §  201^ 
As  to  the  cases  in  which  an  agent  may,  or  may  not,  recover  compensation  foi 
torts  done  by  authority  of  his  principal,  see  2  Liverm.  on  Agency,  821-3 
(edit.  1818)  ;    Merry  weather  v.  Nixon,  8  Term  R.  186  ;  Farebrother  p.  Ansle 
1  Camp.  R.  343  ;  Stephens  v.  Elwall,  4  Mer.  &  Selw.  259,  261 ;  Martyn  v.  BH 
man,  Yelv.  R.  197;   Fletcher  v.  Harcott,  Hutton,  R.  55;   Adamson  v.  J 
4  Bing.  R.  66.    In  this  last  case.  Lord  Chief  Justice  Best,  in  delivering 
opinion  of  the  Court,  said :   '*  Auctioneers,  brokers,  factors,  and  agents,  do 
take  regular  indemnities.     These  would  be  indeed  surprised,  if,  having 
goods  for  a  man,  and  paid  him  the  proceeds,  and  having  suffered 
an  action  at  the  suit  of  the  true  owners,  they  were  tg  find  themselves  wro^ 
doers,  and  could  not  recover  compensation  from  him  who  had  induced  th 
do  the  wrong.     It  was  certainly  decided  in  Merryweather  v.  Nixon,  that 
wrongdoer  could  not  sue  another  for  contribution.      Lord  Eenyon,  howe        _rer, 
said,  *  that  the  decision  would  not  affect  cases  of  indemnity,  where  one 
employed  another  to  do  acts,  not  unlawful  in  themselves,  for  the 
asserting  a  right'    This  is  the  only  decided  case  on  the  subject,  that  is  inte      "Wigh 
ble.    There  is  a  case  of  Walton  v.  Hanbury  and  others,  but  it  is  so  impeTimEsctlr 
stated  that  it  is  impossible  to  get  at  the  principle  of  the  judgment.     The      case 
of  Phillips  v.  Briggs  was  never  decided.     But  the  Court  of  Chancery  seemc?^/  to 
consider  the  case  of  two  sheriffs  of  Middlesex,  where  one  had  paid  the  dains^ 
in  an  action  for  an  escape,  and  sued  the  other  for  contribution,  as  like  the  ctse 
of  two  joint-obligors.     From  the  inclination  of  the  Court  on  this  last  case,  and 
from  the  concluding  part  of  Lord  Kenyon's  judgment  in  Merryweather  v,  ^ixon.  -» 
and  from  reason,  justice,  and  sound  policy,  the  rule,  that  wrongdoers  cannr^^ 
have  redress,  or  contribution,  against  each  other,  is  confined  to  cases,  where 
person  seeking  redress  must  be  presumed  to  have  known  that  he  was  doing 
unlawful  act.    If  a  man  buys  the  goods  of  another,  from  a  person  who  has  no^ 
authority  to  sell  them,  he  is  a  wrongdoer  to  the  person  whose  goods  he  takes ;  < 
yet,  he  may  recover  compensation  against  the  person  who  sold  the  goods  to  him, 
although  the  person  who  sold  them  did  not  undertake  that  he  had  a  right  to  sell, 
and  did  not  know  that  he  had  no  right  to  sell.     That  is  proved  by  Medina  r 
Stoughton,  Sanders  v,  Powell,  Crosse  r.  Gardner,  and  many  other  cases.    Thes 


CH.  XII.]  LIABILITY   OF  AGENTS  FOR  TORTS.  369 

who  are  mere  private  persons ;  but  extends  also  to  private  cor- 
porations, for  th^  misfeasances,  negligences,  and  omissions  of 
duty  of  their  agents,  in  the  course  of  their  employment,  when- 
ever they  are  duly  appointed.^  [A  telegraph  company  is  liable 
for  damages  caused  by  the  negligence  of  their  agent  in  transmit- 
ting a  message.  Thus,  where  L.  sent  a  message  to  D.  for  "  two 
hand  bouquets,"  and  the  operator  transmitted  the  message  to  D. 
for  "  two  hundred  bouquets,^'  whereby  D.  was  put  to  loss,  it  was 
held,  that  the  company  were  liable.^  So  also  public  or  municipal 
corporations  are  liable  for  injuries  to  third  persons,  resulting 
from  the  negligence  of  subordinate  officers  or  agents  acting 
under  their  authority  and  direction,  in  the  construction  of  public 
improvements  belonging  to  such  corporations.^  In  such  cases, 
the  maxim,  respondeat  svperioTj  properly  applies,  in  the  same 
manner  and  to  the  same  extent  as  in  its  application  to  the  lia- 
bilities of  private  individuals.  But  where  such  agent  or  officer, 
although  appointed  by  the  corporation,  performs  duties  for  or 
between  individuals,  in  which  the  corporation  has  no  interest,  no 


cases  rest  on  this  principle,  that,  if  a  man  having  the  possession  of  property, 
which  gives  him  the  character  of  owner,  affirms  that  he  is  owner,  and  thereby 
induces  a  man  to  buy,  when,  in  point  of  fact,  the  affirmant  b  not  the  owner,  he 
is  liable  to  an  action.  It  has  been  said  that  he  is,  because  there  is  a  breach  of 
contract  to  rest  the  action  on,  and,  that  there  is  no  contract  in  this  case.  This 
is  not  the  true  principle.  It  is  this :  he  who  affirms,  either  what  he  does  not 
know  to  be  true,  or  knows  to  be  false,  to  another's  prejudice  and  his  own 
gain,  is,  both  in  morality  and  law,  guilty  of  falsehood,  and  must  answer  in  dam- 
ages." 

1  Yarborough  v.  Bank  of  England,  16  East,  R.  6  ;  Smith  t;.  The  Birmingham 
Gas  Company,  1  Adolph.  &  £11.  526  ;  Green  v.  London  Omnibus  Company,  7  J. 
Scott,  290;  Whitfield  v.  South  East.  Railway,  1  Ellis,  BL  &  Ellis,  115  ;  Scott  u. 
Mayor  of  Manchester,  1  Hurl.  &  Nor.  59 ;  2  Id.  204  ;  Salem  Bank  v.  Gloucester 
Bank,  1 7  Mass.  R.  1 ;  Foster  v.  Essex  Bank,  1 7  Mass.  R.  479 ;  Riddle  v.  Proprietors 
of  Locks  and  Canals  on  Merrimack  River,  7  Mass.  R.  169  ;  Townsend  v.  Susque- 
hannah  Turnpike  Road,  6  Johns.  R.  90 ;  Gray  v.  Portland  Bank,  3  Mass.  R.  364 ; 
Fowle  r.  Common  Council  of  Alexandria,  3  Peters,  R.  398,  409 ;  Rabassa  v.  Or- 
leans Navigation  Company,  5  Miller,  Louis.  R.  463,  464  ;  2  Kent,  Comm.  Lect. 
88,  p.  288,  (4th  edit)  ;  Goodloe  v.  City  of  Cincinnati,  4  Hamm.  Ohio  R.  500  ; 
Hay  9.  Cohoes  Company,  3  Barbour,  Sup.  Ct  R.  (N.  Y.)  42. 

[2  New  York  and  Wash.  Print  Tel.  Company  t;.  Dryburg,  85  Penn.  St.  R. 
298.] 

[3  See  Scott  v,  Manchester,  1  Hurl.  &  Nor.  59,  affirmed  in  Exchequer  Cham- 
ber, 2  Id. ;  Lloyd  t;.  Mayor  of  New  York,  1  Seld.  869.] 
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such  liability  arises,  and  the  officer  alone  is  responsible.^]  The 
agent  is  also  personally  liable  to  third  persons,  for  his  own 
misfeasances  and  positive  wrongs.^  But  he  is  not,  in  general, 
(for  there  are  exceptions,*)  liable  to  third  persons  for  his  own 
nonfeasances  or  omissions  of  duty,  in  the  course  of  his  employ- 
ment.* His  liability,  in  these  latter  cases,  is  solely  to  his  prin- 
cipal;^ there  being  no  privity  between  him  and  such  third 
persons ;  but  the  privity  exists  only  between  him  and  his  prin- 
cipal.^ And  hence  the  general  maxim,  as  to  all  such  negli- 
gences and  omissions  of  duty,  is,  in  cases  of  private  agency, 
respondeat   superior?     Whether  the  agent  has  been  guilty  of 


[»  Dayton  v.  Pease,  4  Ohio  St.  R.  80.] 

2  Story  on  Bailments,  §  404  ;  Post,  §  820 ;  Bell  v.  Joslyn,  8  Gray,  809. 

3  Post,  §§  314,  315. 

4  Paley  on  Agency,  by  Lloyd,  296-399  ;  Lane  v.  Cotton,  12  Mod.  488;  S.  C. 
1  Ld.  Raymond,  646,  655 ;  8  Chitty  on  Comm.  and  Manuf.  214 ;  Story  on  Bailm. 
§§  400,  404,  607  ;  Perkins  r.  Smith,  Sayer,  R.  40,  42. 

[5  See  Henshaw  i;.  Noble,  7  Ohio  St.  R.  231.] 
.  6  Paley  on  Agency,  by  Lloyd,  395-897,  and  notes;  Lane  v.  Cotton,  12  Mod. 
488;  S.  C.  1  Lord  Raymond,  646,  655;  Perkins  v.  Smith,  Sayer,  R.40,42i 
Cameron  v.  Reynolds,  Cowp.  R.  403 ;  Rowning  v,  Goodchild,  5  Burr.  3721 ; 
S.  C.  3  Wills.  R.  454  ;  Story  on  Bailm.  §§  402,  404  ;  Smith  on  Merc.  Law,  82, 
(2d  edit.)  ;  Id.  145,  146,  (8d  edit.  1848) ;  Morse  v.  Slue,  1  Vent  R.  238  ;  Qaai^ 
man  r.  Burnett,  6  Mees.  &  Welsh.  499 ;  Rapson  v.  Cubit,  9  Mees.  &  Welsh.  710; 
Stone  r.  Cartwright,  6  Term  R.  411 ;  MilUgan  p.  Wedge,  12  Adolph.  &  Ell.  787; 
Winterbottom  v.  Wright,  10  Mees.  &  Welsh.  109,  HI ;  Ante,  §§  201,  217  a; 
Post,  §§  452,  453, 453  a,  453  6,  458  c,  451  a. 

7  Lord  Holt,  in  his  celebrated  judgment  in  Lane  r.  Cotton,  12  Mod.  R.  488, 
expounded  this  doctrine  at  large.  **  It  was  objected  at  the  bar,**  (said  he,)  *'  that 
they  have  this  remedy  against  Breese.  I  agree,  if  they  could  prove  that  he 
took  out  the  bills,  they  might  sue  him  for  it;  so  they  might  anybody  else, on 
whom  they  could  tix  that  fact  But,  for  a  neglect  in  him,  they  can  have  no 
remedy  against  him  ;  for  they  must  consider  him  only  as  a  servant ;  and  then 
his  neglect  is  only  chargeable  on  his  master  or  principal ;  for  a  servant  or  deputy, 
quatenus  such,  cannot  be  charged  for  neglect,  but  the  principal  only  shall  be 
charged  for  it.  But,  for  a  misfeasance,  an  action  will  lie  against  a  servant  or 
deputy,  but  not  quatenus  a  deputy  or  servant,  but  as  a  wrongdoer.  As,  if  a 
bailiff,  who  has  a  warrant  from  the  sheriff  to  execute  a  writ,  suffer  his  prisoner 
by  neglect,  to  escape,  the  sheriff  shall  bo  charged  for  it,  and  not  the  bailiff. 
But,  if  the  bailiff  turn  the  prisoner  loose,  the  action  may  be  brought  against 
the  bailiff  himself;  for  then  he  is  a  kind  of  wrongdoer,  or  rescuer ;  and  it  will 
lie  against  any  other,  that  will  rescue  in  like  manner.  And  for  this  diversity, 
vide  1  Leon.  146 ;  3  Cro.  143,  175 ;  41  £d.  IIL  12;  1  Ro.  78;  which  is  not  well 
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negligence  or  not,  is  not  ordinarily  a  question  of  law,  but  of 
fact,  under  all  the  circumstances.^ 

§  309.  The  distinction,  thus  propounded,  between  misfea- 
sance and  nonfeasance,  between  acts  of  direct,  positive  wrong, 
and  mere  neglects  by  agents,  as  to  their  personal  liability  there- 
for, may  seem  nice  and  artificial,  and  partakes,  perhaps,  not  a 
little  of  the  subtilty  and  over-re6nement  of  the  old  doctrines  of 
the  common  law.  It  seems,  however,  to  be  founded  upon  this 
ground,  that  no  authority  whatsoever  from  a  superior  can  fur- 
Dish  to  any  party  a  just  defence  for  his  own  positive  torts  or 
trespasses ;  for  no  man  can  authorize  another  to  do  a  positive 
wrong.2  But,  in  respect  to  nonfeasances,  or  mere  neglects  in 
the  performance  of  duty,  the  responsibility  therefor  must  arise 
firom  some  express  or  implied  obligation  between  particular  par- 
ties, standing  in  privity  of  law  or  contract  with  each  other ;  and 
no  man  is  bound  to  answer  for  any  such  violations  of  duty  or 
obligation,  except  to  those,  to  whom  he  has  become  directly 
bound  or  amenable  for  his  conduct.  Whether  the  distinction 
be  satisfactory  or  not,  it  is  well  established  ;  although  some  nice- 
ties and  difficulties  occasionally  occur  in  its  practical  applicatio]^ 
to  particular  cases. 

§  310.  It  may  be  useful  to  illustrate  each  of  these  propositions 
by  some  cases  which  have  been  treated  as  clear,  or  which  have 
undergone  judicial  decision.  And,  in  the  first  place,  as  to  the 
non-liability  of  agents  for  their  nonfeasances  and  omissions  of 
doty,  except  to  their  own  principals.  Thus,  if  the  servant  of  a 
common  carrier  negligently  loses  a  parcel  of  goods,  intrusted  to 
him,  the  principal,  and  not  the  servant,  is  responsible  to  the 
bailor,  or  the  owner.^  So,  if  an  under-sheriff  is  guilty  of  a 
negligent  breach  of  duty,  an  action  lies  by  the  injured  party 


reported,  but  the  inference  may  be  well  made  from  it"  S.  C.  1  Ld.  Raym. 
646,  658.  See  also  Morse  v.  Slue,  1  Vent  238,  239 ;  Hall  v.  Smith,  2  Bing.  R. 
867;  Bradford  p.  Eastburn,  2  Wash.  Cir.  R.  219;  Denny  v.  Manhattan  Com- 
paoy,  2  Denio,  R.  115 ;  Ante,  §§  201,  217  a;  Post,  §  452-461. 

i  Foot  o.  Wiswall,  14  John.  R.  304 ;  Savage  v.  Birckhead,  20  Pick  R.  167. 

•  Paley  on  Agency,  by  Lloyd,  396-898 ;  3  Chitty  on  Comm.  and  Manuf.  214 ; 
Perkins  v.  Smith,  1  Wilson,  R.  828 ;  S.  C.  Sayer,  R.  41;  2  Lirenn.  on  Agency, 
857,  258,  (edit  1818) ;  Stephens  v.  Elwall,  4  Maule  &  Selw.  259 ;  Farebrother 
9.  Ansley,  1  Campb.  R.  848 ;  Morse  v.  Slue,  1  Vent.  288. 

3  3  Chitty  on  Comm.  and  Manu£  214;  Lane  v.  Cotton,  12  Mod.  488. 
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against  the  high  sherifT,  and  not  against  the  deputy  personally, 
for  his  negligence.^  So,  if  the  servant  of  a  blacksmith  so  negli- 
gently conducts  himself  in  shoeing  a  horse,  that  the  horse  is  con- 
sequentially injured,  or  afterwards  becomes  lame,  the  master,  and 
not  the  servant,  will  be  liable  for  the  negligent  injury.^  But,  if 
the  servant,  in  shoeing  the  horse,  has  pricked  him,  or  has  mali- 
ciously or  wantonly  lamed  him,  an  action  will  lie  personally 
against  the  servant  himself.^  So,  the  mere  omission  of  a  servant 
to  deliver  goods,  intrusted  to  him  by  his  master,  when  demanded 
by  the  real  owner,  will  not  amount  to  a  conversion  of  the  goods, 
if,  at  the  time,  the  servant  states  his  want  of  authority  to  deliver 
them  ;  and  he  has  no  knowledge  of  the  true  ownership.^  So,  it 
has  been  said,  if  an  agent  is  guilty  of  any  deceit,  or  fraud,  or 
false  warranty,  in  the  business  or  employment  of  his  principal, 
as,  if  he  knowingly  sells  or  warrants  corrupt  wines,  or  other 
things  fraudulently  disguised,  for  and  by  the  authority  of  his 
principal,  he  is  not  personally  responsible  therefor  to  the  buyer; 
but  his  master  alone  is  liable.^  But  it  may  well  be  doubted, 
whether  an  agent  can  shelter  himself  from  personal  responsibil- 
ity, where  he  thus  directly  and  knowingly  cooperates  in  a  deceit, 
or  misrepresentation,  or  fraud,  to  the  injury  of  a  third  person, 


1  Cameron  v.  Reynolds,  Cowp.  R.  408 ;  Paley  on  Agency,  896,  897,  and  notes. 
See  Morse  t;.  Slue,  1  Vent  238. 

3  1  Black.  Comm.  481;  Story  on  Bailm.  §§  400,  402.  See  Paley  on  Agency, 
by  Lloyd,  897  and  note;  Post,  §  453.  In  2  Black.  Comm.  481,  it  is  laid  down, 
^If  a  smith's  servant  lames  a  horse,  while  shoeing  him,  an  action  lies  against  the 
master,  and  not  against  the  servant."  The  law,  as  thus  laid  down,  has  been 
doubted  by  some  commentators.  See  Paley  on  Agency,  by  Lloyd,  897,  note  (e), 
and  Mr.  (now  Mr.  Justice)  Coleridge's  edition  of  2  Blackstone's  Comm.  431,  note. 
The  doubt  seems  to  be  founded  upon  this ;  whether  it  is  not  an  act  of  misfeasance, 
and  not  merely  negligence.  See  1  Chitty*s  Black.  Comm.  481,  note.  The  ques- 
tion, after  all,  may  turn  mainly  upon  this,  whether  the  injury  be  direct  or  conse* 
quential  only.     See  also  Hay  v.  Cohoes  Co.  8  Barbour,  Sup.  Ct  (N.  Y.)  R.  48. 

8  Story  on  Bailm.  §§  402,  409 ;  Paley  on  Agency,  by  Lloyd,  897  and  note. 

*  Alexander  i;.  Southey,  6  Barn.  &  Aid.  247 ;  Mires  v.  Solebay,  2  Mod.  242. 

5  Roll.  Abridg.  Action  on  the  Case^  96,  T.  1.  20 ;  1  Com.  Dig.  Action  an  Iki 
Case  for  Deceit^  B. ;  8  Chitty  on  Comm.  and  Manuf.  214 ;  Paley  on -Agency,  by 
Lloyd,  152 ;  Id.  80.  See  Southerne  v.  How,  Cro.  Jac.  468 ;  2  MoUoy,  Jur.  Marit 
B.  8,  ch.  8,  §  6 ;  S.  C.  Bridgman,  R.  126, 127 ;  Hern  w.  Nichols,  Salk.  289;  Gram- 
mar V,  Nixon,  1  Str.  R.  668  ;  Paley  on  Agency,  by  Lloyd,  898,  899,  and  note. 
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although  he  is  authorized  to  do  so  by  his  principal ;  for  it  is  an 
illegal  act,  and  contrary  to  sound  morals.^ 

§  311.  In  the  next  place,  as  to  the  liability  of  agents  to  third 
persons,  for  their  own  misfeasances  and  positive  wrongs.  In  all 
such  cases,  (as  we  have  seen,)  the  agent  is  personally  responsible, 
whether  he  did  the  wrong  intentionally,  or  ignorantly,  by  the 
authority  of  his  principal ;  for  the  principal  could  not  confer  on 
him  any  authority  to  commit  a  tort  upon  the  rights  or  the  prop- 
erty of  another.^  Thus,  if  goods  are  delivered  by  the  owner  to 
A  to  keep ;  if  he  delivers  them  to  B  to  keep  to  the  use  of  A,  and 
B  wastes  or  destroys  them,  the  owner  may  have  an  action  for 
ihe  tort  against  B,  although  the  bailment  was  not  made  to  him 
by  the  owner;  for  B  is  a  yrrong-doer.^  So,  if  A  delivers  his 
horse  to  a  blacksmith,  and  he  delivers  him  to  another  blacksmith, 
who  wantonly  lames  him,  A  may  have  an  action  against  the  lat- 
ter ;  notwithstanding  A  did  not  authorize  the  bailment ;  for  he  is 
a  wrong-doer.* 

§  312.  A  fortiori,  if  the  principal  is  a  wrong-doer,  the  agent, 
however  innocent  in  intention,  who  participates  in  his  acts,  is  a 
wrong-doer  also.  Thus,  if  an  auctioneer  should  be  employed  by 
a  sheriff  to  sell  goods  at  auction,  which  he  had  unlawfully  seized 
upon  an  execution,  as,  if  the  goods  did  not  belong  to  the  execu- 
tion debtor ;  the  auctioneer,  who  should  sell,  would  be  liable  to 
an  action  for  the  tortious  conversion,  equally  with  the  sheriff.^ 


I  19  Hen.  6,  53 ;  Com.  Dig.  Action  on  the  Case  for  Deceit^  B ;  Story  on  Equity 
Headings,  §  282 ;  1  Story  on  Equity  Jurisp.  §§  191, 192,  204 ;  Paley  on  Agency, 
by  Lloyd,  886 ;  Ante,  §  308. 

«  Ante,  §  309 ;  Paley  on  Agency,  by  Lloyd,  398, 899 ;  Lane  v.  Cotton,  12  Mod. 
488 ;  Perkins  v.  Smith,  1  Wils.  R.  328 ;  S.  C.  Sayer,  R.  40,  42 ;  Bush  v.  Stein- 
man,  1  Bos.  &  Pull.  404,  410 ;  Richardson  v.  Kimball,  28  Maine  R.  464. 

3  1  Roll.  Abridg.  Action  sur  Case,  90,  O.  1,  1.  15;  8  Chitty  on  Comm.  and 
Manuf.  214 ;  Paley  on  Agency,  by  Lloyd,  807. 

4  1  Roll.  Abridg.  Action  sur  Case^  p.'  90,  O.  2,  1.  20 ;  Paley  on  Agency,  by 
Lloyd,  396,  897;  Ante,  §  310. 

*  Farebrotber  p.  Ansley,  1  Campb.  R.  343  ;  Adamson  v.  Jarvis,  4  Bing.  R.  66 ;. 
Post,  §  389.  See  Van  Brunt  v.  Schenck,  11  Johns.  R.  377.  In  this  latter  case, 
there  had  been  a  seizure  of  a  ship  by  a  revenue  officer,  for  a  supposed  breach  of 
law,  and  pending  the  proceedings  under  the  seizure,  he  allowed  another  officer. 
to  take  possession  of,  and  use  the  ship.  Aflerwards,  upon  the  trial,  the  ship  was- 
acquitted ;  but  the  Court  granted  a  certificate  of  probable  cause  of  seizure.  The 
owner  of  the  ship  brought  an  action  of  trespass  against  the  officer  who  had.  used 
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So,  if  the  agent  of  a  merchaDt,  who  has  received  goods  from  a 
bankrupt,  after  a  secret  act  of  bankruptcy,  should,  pursuant  to 
orders  from  his  principal,  sell  the  goods,  an  action  of  trover  would 
lie,  in  favor  of  the  assignees,  against  the  agent,  however  ignorant 
he  might  be  of  the  defect  of  title ;  for  a  person  is  guilty  of  a  con- 
version, who  intermeddles  with  the  property  of  another,  without 
due  authority  from  the  true  owner ;  and  it  is  no  answer,  that  be 
acted  as  an  agent,  under  the  authority  of  a  person,  supposed  at 
the  time  to  be  entitled  as  the  owner.^ 

§  313.  But  no  action  will  ordinarily  lie  against  an  agent,  for 
the  misfeasance,  or  for  the  negligence  of  those,  whom  he  has 
retained  for  the  service  of  his  principal,  by  his  consent,  or  au- 
thority ;  any  more  than  it  will  lie  against  a  servant,  who  hires 
laborers  for  his  master  at  his  request,  for  their  acts ;  unless,  in- 
deed, in  either  case,  the  particular  acts,  which  occasion  the  dam- 
age, are  done  by  the  orders  or  directions  of  such  agent  or  ser- 
vant.^ The  action,  under  other  circumstances,  must  be  brought, 
either  against  the  principal,  or  against  the  immediate  actors  in 
the  wrong.^ 


the  ship,  and  the  Court  held  that  trespass  did  not  lie.  The  Court  seem  to  haTe 
thouglit,  that  the  seizure,  being  made  for  a  supposed  breach  of  law,  divested  the 
possession  of  the  owner.  The  same  decision  was  made  in  Barrett  v.  Warren,  3 
Hill,  R.  848.  But  Mr.  Justice  Cowen  doubted  the  correctness  of  the  doctrine,  in 
a  very  elaborate  opinion.  Quaere,  whether  the  possession  of  the  owner  would  be 
divested  by  the  illegal  seizure  of  the  sheriff*  so  as  to  take  away  the  right  to  main- 
tain trespass  against  a  subsequent  holder  under  the  sheriflf.  There  is  no  doubt, 
that  trover  would  lie  in  such  a  case.  But  trespass  will  lie  against  a  mala  fM 
purchaser,  and  against  a  second  trespasser,  who  takes  by  trespass  from  the  first. 
Ibid.;  Acker  w.  Camp,  28  Wend.  R.  872 ;  Wilbraham  r.  Snow,  1  Siderf.  R.  488. 

1  Stevens  t7.  £i wall,  4  Maule  &  Selw.  259 ;  Sharland  v.  Mildon,  5  Hare,  R.  469 ; 
Paley  on  Agency,  by  Lloyd,  899, 400 ;  Perkins  v.  Smith,  Sayer,  R.  40,  42 ;  S.  C 
1  Wilson,  R.  828  ;  McCombie  v.  Davies,  6  East,  R.  588  ;  Baldwin  v.  Cole,  6  Mod. 
212. 

a  Paley  on  Agency,  by  Lloyd,  402 ;  Stone  ».  Cartwright,  6  Term  R.  411 ; 
8  Chitty  Comm.  and  Manuf.  214.  See  Hills  v.  Ross.  8  Dall.  R.  881 ;  Nichol- 
son V.  Mounsey,  15  East,  R.  888,  887,  888.  See  ante,  §§  201,  217  a,  818,  821, 
822. 

3  Stone  r.  Cartwright,  6  Term  R.  411 ;  Brown  v.  Lent,  20  Verm.  582;  Bosh 
V.  Steinman,  1  Bos.  &  Pull.  404  ;  Denison  r.  Seymour,  9  Wend.  R.  8,  12 ;  Ra^ 
son  v.  Curbitt,  9  Mees.  &  Welsh.  710 ;  Quarman  v.  Burnett,  6  Meea.  &  Welsb. 
710 ;  Reedie  v.  London  and  Northwestern  Railway  Co.  4  Welaby,  Hurl8tone& 
Gordon,  255  ;  Post,  §§  454,  454  a. 
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§  314.  There  is,  however,  one  important  exception  to  the  rule 
ahready  stated,  as  to  the  non-liability  of  agents  to  third  persons 
for  the  negligences  and  omissions  of  duty  of  themselves  and  of 
their  sub-agents,  founded  upon  the  principles  of  the  maritime 
law.  It  is  the  case  of  masters  of  ships,  who,  although  they  are 
the  agents,  or  servants  of  the  owners,  are,  also,  in  many  re- 
spects, deemed  to  be  responsible,  as  principals,  to  third  persons, 
not  only  for  their  own  negligences  and  nonfeasance,  but  also 
for  the  negligences,  nonfeasances,  and  misfeasances  of  the 
subordinate  officers  and  others,  employed  by  and  under  them.^ 
We  have  already  seen,  that  the  master  of  the  ship  is  responsi- 
ble upon  contracts  made  by  him  in  regard  to  the  usual  em- 
ployment of  the  ship,  and  also  upon  contracts  made  by  him 
for  the  repairs,  and  necessaries  supplied  for  the  ship,  as  well 
as  for  the  wages  of  the  seamen,  employed  in  navigating  the 
sbip.^  This  liability  is  founded  upon  the  doctrine  of  the  mar- 
itime law,  which  treats  the  master,  not  merely  as  an  agent, 
oontracting  on  his  own  behalf,  as  well  as  for  the  owner;  but 
which,  upon  a  broader  policy,  treats  him  as,  in  some  sort,  a  sub- 
rogated principal,  and  qualified  owner  of  the  ship,  possessing 
authority  in  the  nature  of  the  exercitorial  power,  for  the  time 
being.^  And  his  liability,  founded  upon  this  consideration,  ex- 
tends not  merely  to  his  contracts,  but  (as  we  have  said)  to  his 
own  negligences,  and  nonfeasances,  and  misfeasances,  as  well 
as  to  those  of  his  officers  and  crew.*     His  responsibility  for  the 


»  Post,  §§816,  317. 

S  Ante,  §§  36,  116,  117,  294-300. 

»  Ante,  §§  86,  116,  117,  294,  295.  Lord  Hale,  in  Morse  v.  Slue,  1  Vent.  288  ; 
8.  C.  1  Mod.  R.  85,  (which  was  an  action  on  the  case  against  the  master  of  a 
ihip,  for  negligence  in  the  carriage  of  goods,  whereby  they  were  stolen,)  in  allu- 
sion to  this  point,  said  :  "  It  is  objected,  that  the  master  is  but  a  servant  to  the 
owners.  Answer.  The  law  takes  notice  of  him  as  more  than  a  servant  It  is 
known,  that  he  may  impawn  the  ship,  if  occasion  be,  and  sell  bona  peritura.  He 
k  Father  an  oflScer  than  a  servant"  He  added :  "  By  the  civil  law,  the  master  or 
owner  is  chargeable,  at  the  election  of  the  merchant"  See  also  Moiloy,  B.  2, 
cIl  2,  §  2.  See  also  Dig.  Lib.  5,  tit  9,  1.  1,  §  2.  See  post,  §  817,  note,  and  ante, 
{§86  and  116. 

*  Paley  on  Agency,  by  Lloyd,  898  ;  Abbott  on  Shipp.  Pt  2,  ch.  2,  §  2  ;  Id. 
Ft  8,  eh.  3,  §  8 ;  Id.  Pt  2,  ch.  4,  §  1,  and  notes,  (Amer.  edit.  1829)  ;  Purviance 
V.  Argus,  1  DalL  R.  184,  185 ;  2  Valin,  Lib.  2,  tit  7,  art.  4,  p.  171 ;  Denison  v. 
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officers  and  crew  has  this  additional  reason  for  its  support,  that 
he  is  thus  induced  to  exercise  a  superior  watchfulness  over  their 
acts  and  conduct ;  and,  if  he  were  not  so  made  liable  for  their 
acts  and  conduct,  he  might  often,  by  his  connivance  in  their 
frauds,  misfeasances,  negligences,  or  nonfeasances  subject  the 
shippers  of  goods,  as  well  as  the  owners  of  the  ship,  to  great 
losses  and  injuries,  without  their  having  any  adequate  redress.^ 
The  policy  of  the  maritime  law  has,  therefore,  indissolubly  con- 
nected his  personal  responsibility  with  that  of  all  the  other  per- 
sons on  board,  who  are  under  his  command,  and  are  subjected 
to  his  authority. 

§  315.  Hence  it  is,  that  the  master  of  a  general  or  carrier 
ship,  as  well  as  the  owner,  is  treated  as  a  common  carrier.  He 
is  responsible  for  the  goods,  in  the  like  manner  as  any  other 
common  carrier ;  and  nothing  will  discharge  him  from  his 
responsibility  to  the  owners  of  the  goods,  but  a  loss  by  some 
act  of  Providence,  or  by  some  inevitable  casualty,  or  by  some 
public  enemy.^  K  the  goods,  therefore,  are  injured,  or  perish, 
by  the  negligence  or  misfeasance  of  the  crew,  or  if  they  are 
stolen,  the  master,  as  well  as  the  owner,  is  severally  liable 
therefor.' 

§  316.  Upon  the  same  ground,  the  master  of  a.  steamboat, 
employed  in  the  transportation  of  passengers,  is,  like  the  master 
•of  a  vessel  engaged  in  the  merchant  service,  held  liable  for  the 
misfeasance  and  negligence  and  want  of  care  of  all  the  persons, 


Seymour,  9  Wend.  1, 8, 16 ;  Schieflelin  v.  Harvey,  6  Johns.  R.  170 ;  Ante,  §§  294, 
295,808,  317,  note. 

1  Abbott  on  Shipp.  Ft  3,  ch.  3,  §  S,  (Amer.  edit.  1829);  Ante,  §§  116, 117, 
298-306. 

2  Morse  v.  Slue,  1  Vent.  R.  238 ;  Molloy,  B.  2,  cb.  2,  §  2. 

3  Abbott  on  Shipp.  Ft.  3,  ch.  3,  §  3,  ch.  4,  §  1,  (Amer.  edit.  1829) ;  Morse  v. 
Slue,  1  Vent  288 ;  Molloy,  B.  2,  ch.  2,  §  2 ;  Schiefielin  v.  Harvey,  6  Johns.  R 
170, 176  ;  Watkinson  v.  Laughton,  8  Johns.  R.  218,  216.  In  Abbott  on  Shipp. 
Ft  3,  ch.  3,  §  3,  p.  222,  (Amer.  edit.  1829,)  it  is  said :  "  As  soon  as  any  goods  are 
put  on  board,  the  master  must  provide  a  sufficient  number  of  persons  to  protect 
them ;  for,  even  if  the  crew  be  overpowered  by  a  superior  force,  and  the  goods 
stolen,  while  the  ship  is  in  a  port  or  river  within  the  body  of  a  county,  the  master 
and  owners  will  be  answerable  for  the  loss,  althoufzh  they  have  been  guilty  of 
neither  fraud  nor  fault ;  the  law,  in  this  instance,  holding  them  responsible,  from 
reasons  of  public  policy,  and  to  prevent  the  combinations,  that  might  otherwise  be 
made  with  thieves  and  robbers."    Ante,  §  315. 
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officers,  and  crew  to  whom  the  management  of  the  steamboat 
is  intrusted.  And  this  rule  is  applied  without  any  distinction, 
whether  the  officers  and  crew  are  appointed  by  the  owners  or 
by  himself.^  Therefore,  where,  by  the  negligence  of  the  pilot  of 
a  steamboat,  who  was  appointed  by  the  owner,  a  collision  took 
place,  whereby  another  vessel  was  run  down  and  sunk  while  the 
pilot  was  at  the  helm,  navigating  the  boat,  he  having  the  exclu- 
sive control  and  direction  of  her  course ;  it  was  held,  that  the 
master  of  the  boat  was  responsible  in  damages  for  the  injury  by 
.the  collision.^ 


J  Foot  17.  Wiswall,  14  Johns.  R.  804 ;  Denison  v.  Seymour,  9  Wend.  8. 

■  Denison  v.  Seymour,  9  Wend.  R.  8,  15.  Mr.  Chief  Justice  Savage  in  deliv- 
ering the  opinion  of  the  Court,  went  into  an  elaborate  examination  of  the  au- 
thorities, and  then  added :  **  Were  this  an  action  against  the  master  of  a  vessel 
engaged  in  the  merchant  service,  it  seems  to  be  conceded  by  all  the  cases  that  he 
would  be  liable.  In  such  cases,  the  master  is  responsible  for  the  diligence  of  all 
to  whom  is  intrusted  the  management  of  the  vessel.  On  the  other  hand,  were 
the  actiop  against  the  captain  of  a  ship-of-war,  the  case  of  Nicholson  v,  Mounsey 
proves  that  the  captain  is  not  responsible  for  the  negligence  of  the  other  officers. 
For  this  exemption,  two  reasons  seem  to  be  assigned ;  one  is,  that  the  captain 
and  his  officers  are  all  appointed  by  the  same  authority,  and  the  captain  cannot 
appoint  or  remove  his  inferior  officers ;  the  other  reason  is,  that  the  captain  is  not 
a  volunteer  in  -the  station  where  he  is  found.  He  is  obliged,  from  the  office' 
which  he  holds,  to  take  command  of  any  vessel  to  which  he  may  be  assigned, 
with  such  other  officers  and  crews  as  he  may  find  there,  and  make  the  best  of 
them.  A  steamboat,  for  the  transportation  of  passengers  with  their  baggage,  and 
for  carrying  small  freight,  is  a  merchant  vessel;  and,  though  the  pilots  are 
appointed  by  the  owners,  and  not  by  the  captain,  yet  the  captain  is  a  volunteer 
in  that  service,  in  the  language  of  Lord  Ellenborough.  The  steamboat  service 
if  not  like  the  naval  service  of  a  nation.  No  captain  is  bound  to  engage  as 
such ;  he  has  a  choice,  whether  he  will  serve  with  such  persons  as  the  owners 
choose  to  put  on  board  as  officers.  He  knows  the  responsibility  of  master  of  a 
Tessel,  and  if  he  is  unwilling  to  be  responsible  for  the  negligence  of  the  subordi- 
nate officers,  he  is  under  no  compulsion  to  serve  there  himself.  If  he  accepts 
the  office  of  master  of  the  vessel,  he  does  so  with  the  knowledge  of  the  responsi- 
bility which,  as  such,  he  incurs.  If  the  owner  of  a  merchant  ship  were  to  stip- 
nlate  with  the  master  that  he  should  take  certain  persons  for  his  mates,  that,  I 
apprehend,  would  not  alter  his  responsibility  to  third  persons,  however  it  might 
affect  his  responsibility  to  the  owner.  On  the  whole,  I  am  of  opinion,  that  the 
fact  of  the  pilot  being  chosen  by  the  owners  does  not  alter  the  law  as  to  the 
eaptain's  responfibility.  Suppose  the  owners  should  contract,  not  only  with  the 
pilots,  but  with  all  the  hands  on  board,  through  the  agency  of  some  other  person 
besides  the  captain,  as  they  probably  do,  would  the  captain,  therefore,  become 
entirely  responsible  ?    And  must  any  one  whose  vessel  has  been  run  down  where 
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§  317.  The  same  rule  is  adopted  in  the  maritime  jurispnidence 
of  the  modern  commercial  nations  of  continental  Europe,  it  hav- 
ing been  derived  from  the  same  common  source,  the  Roman 
law.^  By  this  law,  the  Preetor  gave  a  remedy  against  the  mas- 
ter and  employers  of  ships,  where  they  had  received  goods,  as 
carriers,  and  had  not  safely  delivered  them.  Ait  PrcBtor^  (says 
the  Digest,)  Nautce,  Ccmpones,  Stabularii^  quod  cujusque  salvum 
fore  receperintj  nm  restituent,  in  eos  judicium  dabo?  The  rea- 
son,  assigned  in  the  Digest,  is  precisely  that  which  governs  in 
the  policy  of  modern  maritime  nations,  that  is  to  say,  the  neces- 
sity of  placing  confidence  in  the  masters  and  crews  of  ships,  and 
the  impossibility  of  shippers  of  goods  being  otherwise  secure 
against  the  injuries  sustained  by  them  from  the  negligences,  mis- 

a  totally  irresponsible  person  was  at  the  wheel,  bring  his  suit  against  a  common 
sailor  ?  The  owners  of  a  vessel  may  not  be  known  ;  they  may  be  residents  of 
a  foreign  country.  It  would  be  adding  insult  to  injury,  to  say  to  a  man,  whose 
property  had  been  destroyed,  that  he  has  his  remedy  against  a  common  sailoff 
•or  the  owners,  who,  perhaps,  live  in  Europe.  My  opinion  is,  that  the  mas- 
iter  of  a  steamboat  is  liable  like  the  master  of  a  merchant  ship ;  and  that  the 
•circumstance  of  the  pilot's  being  appointed  by  the  owners  does  not  discharge 
that  liability,  so  far  as  third  persons  are  concerned."  See  also  Nicholson  v. 
3lounscy,  15  East,  R.  S84.  See  Abbott  on  Shipp.  Ft.  2,  ch.  7,  §  1-9,  p.  173, 
«(Shee's  edit  1340),  and  Lacey  v.  Ingram,  (1840),  Exchr.  cited  in  the  Addenda 
\\A  the  same  edition. 

1  Rocc.  de  Nav.  n.  3,  19,  65,  57,  59,  62,  68  ;  2  Emerig.  ch.  4,  §  10,  p.  448,  &c. ; 

:«  Valin,  Comm.  Liv.  3,  tit.  7,  art.  4,  p.  161 ;  Pothier,  Charte  Partie,  n.  45;  Post, 

§  458 ;  1  Stair's  Instit.  by  Brodie,  B.  1,  tit  12,  §  28 ;  1  Bell,  Comm.  §  600,  p.  465, 

(4th  edit.)  ;  Id.  §§  601,  602,  p.  469-471 ;  Id.  §  505,  pp.  478,  474 ;  Id.  p.  465-476, 

.(5th  edit.) 

8  Dig.  Lib.  4,  tit  9,  Introd. ;  Pothier,  Pand.  Lib.  4,  tit.  9,  n.  1,  2.  The  Digest 
has  explained  who  are  meant  by  Nautoe^  in  this  place.  The  word  embraces,  in 
its  most  extensive  signification,  all  those  who  are  employed  in  the  navigation  of 
the  ship.  But  it  is  here  used  in  a  more  restrictive  sense,  as  including  properly 
the  employer  of  the  ship,  commonly  called  the  exercitor^  an  appellation  which 
sometimes  is  applied  to  the  master,  although  it  is  generally  used  in  contradistinc* 
tion  to  him.  Thus,  Ulpian  says:  "Ait  Praetor;  Nautse;  Nautam  accipere  debemus 
eum,  qui  navem  exercet ;  quamvis  nautse  appellantur  omnes,  qui  navis  navigandc 
•caus&  in  nave  sint  Sed  de  exercitore  solummodo  Prsetor  sentit  Nee  enim 
debt,  (inquit  Pomponieus,)  per  remigem,  aut  meso-nautam  obligari ;  sed  per  se, 
vel  per  navis  magistrum ;  quanquam  si  ipse  alicui  e  nautis  committi  jussit,  sine 
dubio  debeat  obligari."  Dig.  Lib.  4,  tit  9, 1.  1,  §  2;  Pothier,  Pand.  Lib.  4,  tit  9, 
n.  2.  See  also  Dig.  Lib.  47,  tit  5, 1. 1 ;  Pothier,  Pand.  Lib.  47,  tit  5,  n.  1,  2,  8,  , 
8,  10;  Dig.  Lib.  14,  tit  1, 1.  1,  §  2.  See  2  Emerigon,  ch.  4,  §  10,  p.  448,  &c; 
Post,  §  468. 
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feasances,  and  frauds  of  the  masters  and  crews.  Maocima  utililas 
est  hujus  Edicti ;  quia  necesse  est  plerumque  eorum  fidem  sequij 
et  res  custodice  eorum  committere.  Ne  quisquam  putet  graviter 
hoc  adversus  eos  constitutum;  nam  est  in  ipsorum  arbitrio,  ne 
quem  recipiant.  Et  nisi  hoc  esset  statutum^  materia  daretur  cum 
furibus  adversus  eos,  quos  recipiunt,  coeundi  ;  cum  ne  nunc  quidem 
abstineant  hujusmodi  fraudibus} 

§  318.  The  master  of  a  ship,  however,  is  not,  any  more  than 
the  owner  thereof,  responsible  for  wilful  trespasses  and  injuries, 
done  by  the  persons  employed  under  him,  which  acts  were  not 
ordered  by  him,  or  were  not  in  the  course  of  the  duty  devolved 
upon  such  persons.^  In  all  such  cases,  the  proper  remedy  is 
against  the  immediate  wrong-doers,  for  their  own  misconduct. 
[As  a  general  rule,  a  principal  who  neither  authorizes  or  ratifies 
a  wilful  trespass  committed  by  his  agent,  is  not  liable  therefor. 
Nor  is  a  corporation  liable  for  a  wilful  trespass  of  a  person  em- 
ployed by  it,^  although  the  act  be  sanctioned  by  some  of  its  man- 
agers ;  as  where  the  plaintiff's  boat  was  run  into  and  damaged 
by  the  wilftd  act  of  the  master  of  the  boat  belonging  to  the  cor- 
poration, and  the  trespass  was  sanctioned  by  a  person  who  was 
president  of  the  corporation  and  its  general  agent.^] 

§  319.  In  the  next  place,  as  to  the  liability  of  public  agents  for 
torts  or  wrongs  done  in  the  course  of  their  agency.  It  is  plain, 
that  the  government  itself  is  not  responsible  for  the  misfeasances, 
or  wrongs,  or  negligences,  or  omissions  of  duty  of  the  subordi- 
nate officers  or  agents  employed  in  the  public  service ;  for  it  does 
not  undertake  to  guarantee  to  any  persons  the  fidelity  of  any  of 
the  officers  or  agents,  whom  it  employs ;  since  that  would  in- 
volve it,  in  all  its  operations,  in  endless  embarrassments,  and 
difficulties,  and  losses,  which  would  be  subversive  of  the  public 
interests ;  and,  indeed,  laches  are  never  imputable  to  the  govern- 
ment.*    Our  next  inquiry,  therefore,  is,  whether  the  beads  of  its 

1  Dig.  Lib.  4,  tit  9, 1.  1,  §  1 ;  Pothier,  Pand.  Lib.  4,  tit.  9,  n.  1. 
^  Boucher  t;.  Noidstrom,  1  Taunt.  K.  568. 

3  See  Eastern  Counties  Railway  Co.  v.  Broom,  6  £xch.  R.  314  ;  2  £ng.  Law  & 
£q.  R.  406. 

4  Vanderbilt  t;.  Richmond  Turnpike  Co.  2  Comstock,  (N.  Y.)  479.     See  also 
Hipp  V.  The  State,  5  Blackford,  R.  149. 

&  See  Seymour  i;.  Van  Slyck,  8  Wend.  R.  403,  422  ;  U.  States  v,  Kirkpatrick, 
9  Wheat  R.  720,  728. 
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departments,  or  other  superior  fanctionaries,  are  in  a  different 
predicament.  And  here  the  doctrine  is  now  firmly  established 
(subject  to  the  qualifications  hereinafter  stated,)  that  pablic  offi- 
cers and  agents  are  not  responsible  for  the  misfeasances,  or  posi- 
tive wrongs,  or  for  the  nonfeasances,  or  negligences,  or  omissions 
of  duty  of  the  sub-agents,  or  servants  or  other  persons  properly 
employed  by  and  under  them,  in  the  discharge  of  their  official 
duties.  Thus,  for  example,  it  is  now  well  settled,  although  it 
was  formerly  a  matter  of  learned  controversy,  that  the  postmas- 
ter-general is  not  liable  for  any  default,  or  negligence,  or  mis- 
feasance of  any  of  the  deputies  or  clerks  employed  under  him  in 
his  office.^    This  exemption  is  founded  upon  the  general  ground, 


1  Lane  v.  Cotton,  1  Ld.  Raym.  646  ;  S.  C.  12  Mod.  482 ;  Whitfield  v.  Le  De- 
spencer,  Cowp.  754 ;  1  Bell,  Comm.  §  401,  p.  877,  (4th  edit)  ;  Id.  p.  468,  (5th 
edit)  ;  8  Chitty  on  Comm.  and  Manuf.  214 ;  Post,  §§  821,  822.    Lord  Holt  dif- 
fered from  this  opinion  in  Lane  t;.  Cotton ;  but  the  doctrine  of  the  other  judges 
was  afterwards  affirmed  in  Whitfield  v,  J^e  Despencer,  Cowp.  R.  754.   The  prin- 
ciples involved  in  the  discussion  are  thus  shordy  stated  in  Story  on  Bailm.  §  462. 
<*  In  the  year  1699  an  action  was  brought  against  the  postmaster-general  for  the 
loss  of  a  letter  containing  exchequer  bills,  by  the  negligence  of  his  servants  and 
deputies ;  and  three  judges  against  Lord  Holt  held,  that  the  plaintiff  was  not 
entitled  to  recover.     The  ground  of  the  opinion  of  the  three  judges  appean  to 
have  been,  that  the  post-office  establishment  is  a  branch  of  the  public  police,  cre- 
ated by  statute  for  purposes  of  revenue,  as  well  as  for  public  convenience,  and 
that  the  government  have  the  management  and  control  of  the  whole  concern.  Jt 
is,  in  short,  a  government  instrument,  established  for  its  own  great  purposes. 
The  postmasters  enter  into  no  contract  with  individuals,  and  receive  no  hire,  like 
common  carriers,  in  proportion  to  the  risk  and  value  of  the  letters  under  their 
charge,  but  only  a  general  compensation  from  government     The  same  question 
was  again  still  more  elaborately  discussed  in  a  case  in  the  time  of  Lord  Mansfield, 
brought  against  the  postmaster-general  to  recover  the  amount  of  a  bank-note 
stolen  out  of  a  letter  by  one  of  the  sorters  of  letters,  when  the  Court  adhered  to 
the  doctrine  of  the  three  judges  against  the  opinion  of  Lord  Holt     Upon  that 
occasion  Lord  Mansfield  said :  **  The  ground  of  Lord  Holt's  opinion  in  that  case 
is  founded  upon  comparing  the  situation  of  a  postmaster  to  that  of  a  common  car- 
rier, or  the  master  of  a  ship  taking  goods  on  board  for  freight    Now,  with  all 
deference  to  so  great  an  opinion,  the  comparison  between  a  postmaster  and  a  car- 
*  rier,  or  a  master  of  a  ship,  seems  to  me  to  hold  in  no  particular  whatever.    The 
postmaster  has  no  hire,  enters  into  no  contract,  carries  on  no  merchandise  or 
commerce.    But  the  post-office  is  a  branch  of  revenue,  and  a  branch  of  police 
created  by  act  of  Parliament    As  a  branch  of  revenue  there  arc  great  receipts; 
but  there  is  likewise  a  great  surplus  of  benefit  and  advantage  to  the  pablic,  aris- 
ing from  the  fund.    As  a  branch  of  police,  it  puts  the  whole  correspondence  of 
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that  he  is  a  public  officer,  and  that  the  whole  establishment  of 
the  post-office  being  for  public  purposes,  and  the  officers  em- 
ployed therein  being  appointed  under  public  authority,  it  would 
be  against  public  policy  to  make  the  head  of  the  department  per- 
sonally responsible  for  the  acts  of  all  his  subordinate  officers ; 
since  it  would  be  impracticable  for  him  to  supervise  all  their 
acts ;  and  discouragements  would  thus  be  held  out  against  such 
official  employment  in  the  public  service.^ 

§  319  a.  Similar  considerations  apply  to  deputy  postmasters, 
[to  contractors  for  carrying  the  public  mail,*]  and  other  subordi- 
nate officers  acting  under  the  head  of  a  department,  who  are 
compelled,  in  the  course  of  their  official  duties,  to  employ  sub- 
agents,  and  clerks,  and  servants,  in  the  public  service.^  They 
are  not  responsible,  either  to  the  government  itself,  or  to  third 
persons,  for  the  misfeasances,  or  negligences,  or  omissions  of 
duty  of  the  sub-agents,  clerks,  and  servants  so  employed  under 
them,  unless,  indeed,  they  are  guilty  of  ordinary  negligence  at 
least,  in  not  selecting  persons  of  suitable  skill,  or  in  not  exercis- 
ing a  reasonable  superintendence  and  vigilance  over  their  acts 
and  doings.^  In  this  respect,  their  responsibility  does  not  seem 
to  differ  from  that  of  private  agents,  who  employ  sub-agents  at 
the  request  of  their  principals.^     Indeed,  for  many  purposes,  the 

the  country  (for  the  exceptions  are  very  trifling)  under  government,  and  intrusts 
the* management  and  direction  of  it  to  the  crown,  and  the  officers  appointed  by 
the  crown.  There  is  no  analogy,  therefore,  between  the  case  of  the  postmaster 
and  a  common  carrier.**  In  truth,  in  England  and  in  America,  the  postmasters 
are  mere  public  officers,  appointed  by  the  government ;  and  the  contracts,  made 
by  them  officially,  are  public,  and  not  private  contracts  ;  binding  on  the  govern- 
ment, and  not  on  themselves  personally.  Ante,  §  802-305  ;  Dunlop  v.  Monroe, 
7  Cranch,  242,  2G9  ;  Post,  §§  821,  822. 

1  Ibid.  See  Seymour  o.  Van  Slyck,  8  Wend.  408,  422 ;  United  States  v.  Kirk- 
Patrick,  9  Wheat  R.  720,  725  ;  Post,  §  820-822. 

9  Hutchins  v,  Brackett,  2  Foster,  252;  Conwell  v,  Yoorhees,  IS  Ohio,  523. 

3  Rowning  v,  Goodchild,  3  Wilson,  R.  448  ;  Stock  r.  Harris,  5  Burr.  R.  2709 ; 
McMillan  v.  Eastman,  4  Mass.  R.  378  ;  Story  on  Bailm.  §  463 ;  4  Bell,  Comm. 
§  401,  p.  877,  (4th  edit.)  ;  Id.  p.  468,  (5th  edit)  ;  Whitfield  t;.  Le  Despencer, 
Cowp.  R.  754,  765  ;  Sohroyer  v.  Lynch,  8  Watts,  455. 

4  Dunlop  9.  Munroe,  7  Cranch,  242,  269.  In  this  case,  the  very  point  was  not 
positively  decided,  but  the  Court  intimated  an  opinion  to  this  efiect ;  and  it  seems 
a  just  inference  from  the  principles  applicable  to  the  subject  See  Story  on 
Bailments,  §  463 ;  2  Kent,  Comm.  Lect.  40,  pp.  610,  611,  (4th  edit.) 

5  Ante,  §  813. 
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deputy  postmasters  are  treated  as  principals,  and  substantially, 
as  independent  officers  of  the  government^ 

§  319  b.  But,  although  neither  the  government  nor  its  supe- 
rior officers,  are  responsible  to  third  persons  for  misfeasances,  or 
negligences,  or  omissions  of  duty  of  the  subordinates  in  office, 
properly  or  necessarily  employed  under  them,  it  by  no  means 
follows  that  such  subordinates  are  themselves  exempted  from  all 
personal  responsibility  therefor  to  third  persons.  On  the  con- 
trary, the  very  consideration,  that  the  public  superiors  are  not 
responsible  for  the  acts  and  omissions  of  :beir  subordinates  in 
their  official  conduct,  distinguishes  the  case  from  that  of  mere 
private  agencies,  and  lets  in  the  doctrine,  that,  under  such  cir- 
cumstances, they  shall  be  held  personally  responsible  therefor  to 
third  persons,  who  are  injured  thereby.  Thus,  for  example, 
deputy  postmasters  are  held  responsible  to  third  persons,  for  any 
injuries  or  losses  sustained  by  the  latter,  from  the  personal  neg- 
ligence or  omissions  of  duty  of  such  deputy  postmasters.* 

§  320.  A  fortiorij  the  same  rule  applies  to  cases  where  the 
subordinate  officers  of  the  government  are  guilty  of  direct  mis- 
feasances or  positive  wrongs  to  third  persons  in  the  discharge  of 
their  official  functions ;  for,  in  such  cases,  they  incur  the  same 
personal  responsibility,  and  to  the  same  extent,  as  private  agents.* 
This  is  founded  upon  a  very  plain  principle  of  common  sense 
and  common  justice;  and  that  is,  that  no  person  shall  shelter 
himself  from  personal  liability,  who  does  a  wrong,  under  color 
of,  but  without  any  authority,. or  by  an  excess  of  his  authority, 
or  by  a  negligent  use  or  abuse  of  his  authority.  Where  a  per* 
son  is  clothed  with  authority,  as  a  public  agent,  it  cannot  be 
presumed,  that  the  government  means  to  justify,  or  even  to 


i  Supra,  note  (2.) 

3  Rowning  v,  Goodchild,  3  Wilson,  R.  448  ;  S.  C.  5  Burr.  R.  2715,  2716 ; 
2  W.  Black.  906  ;  8  Chitty  on  Comm.  and  Manuf.  214  ;  Paley  on  Agency,  bj 
Lloyd,  898,  and  note.  In  Whitfield  v.  Le  Despencer,  Cowper,  765,  Lord  Mans- 
field said :  **  As  to  an  action  on  the  case  lying  against  the  party  really  offendingy 
there  can  be  no  doubt  of  it ;  for,  whoever  does  an  act,  by  which  another  person 
receives  an  injury,  is  liable,  in  an  action,  for  the  injury  sustained.  If  the  man 
who  receives  a  penny  to  carry  the  letters  to  the  post-office  loses  any  of  them,  be 
is  answerable ;  so  is  the  sorter  in  the  business  of  his  department.  So  is  the  post- 
master, for  any  fault  of  his  own." 

8  Ante,  §§  808,  811 ;  Bayley  v.  Mayor  of  New  York,  8  Hill,  R.  581. 
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excuse,  bis  violations  of  his  own  proper  duty,  under  color  of  that 
authority.  And,  in  cases  of  this  sort,  it  is  not  sufficient  for 
public  agents  to  show,  that  they  have  acted  bond  fide^  and  to 
the  best  of  their  skill  and  judgment ;  for  they  are  bound  also  to 
conduct  themselves  with  reasonable  skill  and  diligence  in  the 
execution  of  their  trust.^  Therefore,  where  commissioners,  ap- 
pointed to  pave  certain  streets,  under  an  act  of  Parliament, 
grossly  exceeded  theiy  powers,  by  raising  the  street  in  front  of 
the  plaintiff's  house,  so  as  to  obstruct  the  passages  to  the  house, 
as  well  as  the  lights  thereof ;  it  was  held,  that  they  were  liable 
to  an  action  on  the  case  for  damages.^  But,  if  there  has  been 
DO  misfeasance  or  negligence,  and  no  excess  of  authority,  by 
public  agents,  in  the  execution  of  their  duty,  then  they  will  not 
be  liable,  although  a  party  may  have  sustained  damages,  in  con- 
sequence of  their  acts.* 

§  321.  The  rule,  which  we  have  been  considering,  that  where 
persons  are  acting  as  public  agents,  they  are  responsible  only 
for  their  own  misfeasances  and  negligence,  and  (as  we  have 
seen^)  not  for  the  misfeasances  and  negligences  of  those  who 
are  employed  under  them,  if  they  have  employed  persons  of  suit- 
able skill  and  ability,  and  have  not  cooperated  in  or  authorized 
the  wrong,  is  not  confined  to  public  officers,  or  agents  of  the 
government,  properly  so  called,  in  a  strict  legal  sense ;  but  it 
equally  applies  to  other  public  officers  or  agents,  engaged  in  the 
public  service,  or  acting  for  public  objects,  whether  their  appoint- 
ments emanate  from  particular  public  bodies,  or  are  derived  from 
general  laws,  and  whether  those  objects  are  of  a  local  or  of  a 
general  nature.  For,  if  the  doctrine  of  Respondeat  superior 
were  applied  to  such  agencies,  it  would  operate  as  a  serious  dis- 
couragement to  persons  who  perform  public  functions,  many  of 
which  are  rendered  gratuitously,  and  all  of  which  are  highly 
important  to  the  public  interest.^     In  this  respect,  their  case  is 

I  Jones  V.  Bird,  5  Bam.  k  Aid.  887,  845. 

s  Leader  0.  Mozton,  3  Wils.  R.  461 ;  S.  C.  2  Wm.  Black.  924 ;  Hall  v.  Smith, 
SBing.  R.  156.  See  also  Governor  and  Company  of  Plate  Mannfacturers  v. 
Meredith,  4  Term  R.  794. 

3  Governor  and  Company  of  Plate  Manufactarers  t;.  Meredith,  4  Term  R.  794. 
See  Callender  v.  Marsh,  1  Pick.  R.  418. 

«  Ante,  §  819. 

9  Hall  V.  Smith,  2  Bing.  R.  156.    [In  the  late  case  of  Scott  v.  The  Mayor  of 
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distinguii»hable  from  that  of  persons  acting  for  their  own  benefit, 
or  employing  others  for  their  own  benefit^     But  the  party  who 


Manchester,  1  Hurl.  &  Nor.  61,  Pollock,  C.  B.,  said,  ^'  I  do  not  mean  to  say  that  the 
decision  in  Hall  t;.  Smith  was  not  a  correct  one,  but  more  was  said  than  was  neces- 
sary for  the  decision  of  the  case.]  Harris  t;.  Baker,  4  Maul.  &  Selw.  27  ;  Bay  ley  9. 
The  Mayor  of  New  York,  S  Hill,  R.  531 ;  Ante,  §§  819,  819  a.  The  judgment  of 
the  Court,  in  the  case  of  Hall  v.  Smith,  delivered  by  Lord  Chief  Justice  Best,  is 
▼ery  instructive,  and  states  the  ground  of  the  distinction  with  great  clearness 
and  force.  "  If  commissioners  under  an  act  of  Parliament,**  said  he,  *'  order 
something  to  be  done  which  is  not  within  the  scope  of  their  authority,  or  they 
are  themselves  guilty  of  negligence  in  doing  that  which  they  are  empowered  to 
do,  they  render  themselves  liable  to  an  action  ;  but  they  are  not  answerable  for 
the  misconduct  of  such  as  they  are  obliged  to  employ.  If  the  doctrine  of  Re- 
spondeat  superior  were  applied  to  such  commissioners,  who  would  be  hardy 
enough  to  undertake  any  of  those  various  offices,  by  which  much  valuable  yet 
unpaid  service  is  rendered  to  the  country  ?  Our  public  roads  are  formed  and 
kept  in  repair,  our  towns  paved  and  lighted,  our  lands  drained  and  protected 
from  inundation,  our  internal  navigation  has  been  improved,  ports  have  been 
made  and  are  kept  in  order,  and  many  other  public  works  are  conducted  by 
conmiissioners,  who  act  spontaneously.  Such  commissioners  will  act  no  longer, 
if  they  are  to  make  amends,  from  their  own  fortunes,  for  the  conduct  of  such  as 
must  be  employed  under  them.  It  would  be  much  better  that  an  individual,  in- 
jured by  the  act  of  an  agent,  should  endure  an  injury  unredressed,  than  that 
the  zeal  of  the  most  useful  members  of  the  community  should  be  checked,  hf 
subjecting  them  to  a  responsibility  for  agents,  from  whose  services  they  derive 
no  benefit,  and  who  are  seldom  under  the  immediate  control  of  their  employerii 
whilst  they  are  employed  on  the  works  they  are  ordered  to  do.  The  commis- 
sioners, taking  the  advice  of  their  surveyors  and  engineers,  are  to  direct  what 
tunnels,  or  other  works,  are  to  be  made.  Few  commissioners  know  bow  sach 
.works  should  be  executed ;  they  ought  not,  therefore,  to  be  answerable  for  an 
imperfect  execution  of  them  ;  nor  can  it  be  expected  that  they  shall  attend,  day 
by  day,  to  see  that  proper  precautions  are  taken  against  accidents,  or  get  ap  in 
the  night  to  see  that  lights  are  burned,  to  warn  passengers  of  the  danger  from 
temporary  obstructions  in  the  roads.  If,  by  taking  their  office  of  commissioners, 
they  have  not  undertaken  the  performance  of  these  duties,  with  what  justice  can 
they  be  charged  with  the  consequences  of  the  neglect  of  them  ?  The  maxim  of 
Respondeat  superior  is  bottomed  on  this  principle,  that  he  who  expects  to  derive 
advantage  from  an  act,  which  is  done  by  another  for  him,  must  answer  for  any 
iiyary  which  a  third  person  may  sustain  from  it  This  maxim  was  first  applied 
to  pablic  officers  by  the  statute  of  Westminster  2,  c.  11,  from  the  words  of  which 
■talQte  it  is  taken.  *  Si  custos  gaols  non  habeat,  per  quod  justicietur,  Tel  node 
•olvat,  respondeat  superior  suus,  qui  custodiam  hujusmodi  gaolae  sibi  coaunisit' 
Tbe  terms  of  the  statute  of  Westminster  the  second,  embrace  only  those  iHio 
delegate  the  keeping  of  gaols  to  deputies,  and  were  intended  only,  as  Lord  Coke 

^  Hall  V.  Smith,  2  Bing.  R.  156 ;  Harris  v.  Baler,  4  M.  &  Selw.  27. 
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suffers  the  injury  under  sach  circumstances,  is  not  without  re- 
dress ;  for  he  may  maintain  a  suit  against  the  immediate  wrong- 


tells  us,  to  apply  *  to  those  who,  having  the  custody  of  gaols  of  freehold  or  in- 
heritance, commit  the  same  to  another,  that  is  not  sufficient'  The  principle  of 
the  statute  has,  however,  since  been  extended  to  sheriffs,  who  are  responsible 
for  their  under^heriffs  and  bailifis ;  but  has  not  been  applied  to  any  other  public 
officer.  Although  the  office  of  sheriffii  be  now  a  burdensome  one,  yet  they  are 
entitled  to  poundage,  and  other  fees,  for  acts  done  by  their  officers,  which  in  old 
time,  might  be  a  just  equivalent  for  their  responsibility.  In  Bowcher  t;.  Noid- 
storm,  Lawrence,  J.,  mentions  the  case  of  the  captain  of  the  Russell,  man-of-war, 
who  was  held  answerable  for  the  act  of  one  of  the  lieutenants,  who  had  the  com- 
mand of  the  watch,  in  running  down  an  Indiaman,  whilst-  the  captain  was  asleep 
in  his  cabin.  When  or  by  whom  that  case  was  decided,  I  do  not  k^pw ;  but  it 
is  supported  by  no  other  decision,  that  I  am  aware  of,  and  its  authority  is  shaken 
by  the  judgment  of  the  case  in  which  it  is  cited.  The  actions  in  the  cases  of 
Leader  v.  Moxon,  Jones  v.  Bird,  and  the  Plate-Glass  Company  t;.  Meredith,  were 
not  brought  against  the  commissioners,  but  against  those  who  did  the  acts  com- 
plained of.  In  the  latter  case  I  adverted  to  that  circumstance,  as  distinguishing 
it  from  Sutton  v.  Clarke.  If  the  counsel,  who  advised  the  bringing  these  actions, 
had  thought  they  could  have  been  maintained  against  the  commissioners,  who 
gave  the  orders  for  the  works,  that  occasioned  the  injuries  of  the  plaintiffs,  the 
commissioners  would  have  been  included.  Schinotti  v.  Bumsteed  is  distinguish- 
able from  this  case.  There,  the  negligence  was  brought  home  to  the  commis- 
flioners  of  the  lottery,  who  were  the  defendants,  and  they  were  compensated  for 
their  services,  and  were  bound  to  pay  due  attention  to  their  duty.  The  conmiis- 
•ioners  here  had  authority  to  make  the  trench,  which  occasioned  the  damage  to 
the  plaintiff*.  The  Plate-Glass  Company  t;.  Meredith,  already  referred  to,  shows 
that  no  action  could  be  maintained  against  them  for  what  they  are  authorized  to 
do,  although  an  individual  sustain  an  injury  from  what  has  been  done.  The  pas- 
nge  into  the  plaintiff*'s  premises,  in  that  case,  was  rendered  impassable  with  carts,  ' 
by  the  raising  of  pavement,  by  the  order  of  the  commissioners.  Lord  Kenyon 
says :  *  If  this  action  could  be  maintained,  every  turnpike  act,  paving  act,  and 
navigation  act,  would  give  rise  to  an  infinity  of  actions.  The  parties  are  without 
remedy,  provided  the  commissioners  do  not  exceed  their  jurisdiction.'  In  Sutton 
V.  Clarke,  the  defendant,  as  a  trustee  under  a  turnpike  act,  who  was  duly  author- 
ized to  make  a  drain,  had  ordered  such  drain  to  be  cut  in  an  improper  manner ; 
he  had,  however,  given  this  order  afler  having  taken  the  best  advice  that  could 
be  obtained.  Lord  Chief  Justice  Gibbs  considered  that  circumstance  as  distin- 
guishing the  case  from  that  of  the  British  Plate-Glass  Company,  where  what  was 
done  could  not  be  done  in  any  other  manner  than  that  in  which  it  was  done. 
But  still  his  lordship  and  the  rest  of  the  Court  held,  that  as  the  defendant  acted 
according  to  the  best  of  his  judgment,  and  with  the  best  advice,  he  was  not  an- 
swerable for  the  injury ;  and  he  added :  *  This  case  is  perfectly  unlike  that  of  an 
individual  who  makes  an  improvement  in  his  own  land,  from  which  an  injury  ac- 
crues to  another ;  such  person  must  answer  for  the  injury,  because  he  was  acting 
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doer.^  Upon  this  ground  it  has  been  held,  that  the  trustees  of  a 
public  turnpike  are  not  liable  for  the  misfeasances  or  negligences 
of  sub-agents  employed  by  them  in  the  performance  of  i;heir  dufyi 
unless  they  have  directed  the  act  to  be  done,  or  have  personally 
cooperated  in  the  negligence.* 

for  his  own  benefit'  In  Harris  and  Cross  t;.  Baker,  the  clerk  to  commisskmen 
for  making  a  road,  under  an  act  which  contained  a  clause  directing  actions  to  be 
brought  against  such  clerk  for  acts  done  hy  the  trustees,  was  holden  not  to  be  lift- 
able  to  an  action  for  an  injury  sustained,  in  consequence  of  heape  of  dirt  being 
left  by  the  side  of  the  road,  and  no  lights  being  placed  to  enable  persons  to  avoid 
such  heaps.  In  this  case  there  was,  as  in  that  now  before  us,  great  negligence  in 
those  employed  by  the  trustees.  From  these  cases  I  collect,  that  the  law  recog- 
nizes the  principles,  which,  I  venture  to  state,  were  founded  in  sound  policy  and 
justice,  and  that  no  action  can  be  maintained  against  a  man  acting  gratuitoody 
for  the  public,  for  the  consequences  of  any  act  which  he  was  authorised  to  do, 
and  which,  so  far  as  he  is  concerned,  is  done  with  due  care  and  attention,  and 
that  such  a  person  is  not  answerable  for  the  negligent  execution  of  an  order  prop- 
erly given."    Ante,  §§  819,  319  a. 

1  Ibid ;  Jones  v.  Bird,  5  Bam.  k  Aid.  887 ;  Nicholson  v.  Mounsey,  15  East,  Bm 
884;  Ante,  §§818,  819  b. 

9  Duncan  v.  Findlater,  6  Clark  &  Finell.  908,  910.  In  this  case,  the  question 
came  from  Scotland,  and  it  was  held  by  the  House  of  Lords,  that  the  English  kw 
and  Scottish  Uw,  upon  this  subject  were  precisely  the  same.  Lord  CottingbaB 
on  that  occasion  reviewed  the  decisions  of  both  countries,  and  said :  **  It  is  impcx^ 
tant  to  preserve  the  law  of  Scotland,  where  it  really  differs  from  that  of  Englud; 
but,  where  that  is  not  so,  and  no  principle  of  conflicting  Uw  is  involved,  it  ii  a 
reproach  to  any  system  of  law,  that  there  should  be,  in  matters  of  the  same  kind, 
and  on  subjects  of  the  same  legislation,  a  different  rule  of  construction  applied  in 
one  part  of  the  kingdom  and  in  another.  In  looking  into  the  authorities  in  this  case, 
I  have  in  vain  sought  for  a  rule  of  Scotch  law  peculiar  to  that  country ;  and  in 
the  English  law,  I  find  that  the  principle,  on  which  the  liability  of  employers  if 
founded,  was  fully  recognized  in  the  time  of  Lord  Holt,  in  Lane  v.  Cotton,  and 
applied  in  Bush  v,  Steinman,  where  it  was  pushed  to  its  fullest  extent.  Indeed, 
there  is  one  Scotch  case,  that  of  Linwood  r.  Van  Hathom,  which  is  much  more 
restrictive,  in  respect  to  the  liability  of  trustees,  than  some  of  the  English  case% 
and,  certainly,  more  so,  than  the  case  I  have  just  mentioned.  But  it  is  supposed, 
that  the  regulations  of  the  law  are  not  the  same  in  both  countries,  upon  this  paint 
When  trusts  are  created,  it  is  plain,  that,  for  the  public  benefit,  the  courts  shoold 
have  a  common  principle  of  dealing  with  them,  on  which  might  be  engrafted  soek 
special  rules  as  it  seemed  advisable  to  adopt,  on  account  of  the  particular  circnm* 
stances  of  one  or  other  of  the  two  countries.  In  England,  we  have  long  held,  that 
trustees  of  a  turnpike-road  are  not  liable  in  cases  of  this  sort ;  Baker  v.  Harris, 
Humphries  v.  Mears,  and  Hall  v.  Smith.  In  all  these  cases  it  was  distinctly  held, 
that  such  trusteeaiare  not  answerable  but  for  their  own  personal  de&ult  There 
is  another  class  of  cases,  in  which  it  has  been  decided,  that  trustees,  exceeding  ^ 
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§  322.  The  same  doctrine  has  been  applied  to  public  officers, 
acting  in  the  anny  or  navy,  who  are  held  responsible  for  their 
own  acts  Bnd  negligences,  but  are  not  held  responsible  for  the 
misfeasances  and  negligences  of  the*  subordinate  officers  under 
them,  who,  indeed,  are  not  ordinarily  appointed  by  them,  but  are 
appointed  by  the  government  itself.  Thus,  it  has  been  held,  that 
the  captain  of  a  public  sloop  of  war  is  not  answerable  for  any 
damage  done  by  her  running  down  another  vessel,  the  mischief 
appearing  to  have  been  done  during  the  watch  of  the  lieutenant, 
who  was  upon  deck,  and  who  had  the  actual  direction  and  man- 


authority  given  them,  may  be  personally  liable,  but  keeping  within  it,  they  are  not 
answerable.  In  this  instance,  there  is  no  pretence  for  setting  up  personal  liabil- 
ity. In  some  cases,  it  is  true,  a  person  injured  may  be  without  a  remedy ;  but  the 
fact,  that  be  may  be  so,  will  not  alter  the  principle  of  law,  which  was  lefl  him 
in  that  situation.  The  British  Plate-Glass  Company  v.  Meredith,  and  Boulton  v. 
Crowther,  the  former  decided  in  1 792,  are  cases,  that  may  be  referred  to,  as  show- 
ing, that,  where  trustees  or  commissioners  are  appointed  under  a  public  act,  they 
are  not  responsible  for  the  consequences  of  an  act  done  within  the  scope  of  their 
aathority.  In  both  these  cases,  if  the  plaintiff  had  obtained  a  judgment  it  would 
have  been  against  a  public  body  as  such,  and  it  was  not  therefore  necessary  to 
consider  the  question  of  the  personal  liability  of  the  trustees.  In  Hall  v.  Smith, 
Lord  Wynford  said :  *  If  commissioners,  under  an  act  of  Parliament,  order  some- 
thing to  be  done,  which  is  not  within  the  scope  of  their  authority,  or  are  them- 
selves guilty  of  negligence  in  doing  that,  which  they  are  empowered  to  do,  they 
render  themselves  liable  to  an  action ;  but  they  are  not  answerable  for  such  as 
they  are  obliged  to  employ/  The  true  distinction  is  here  taken,  and  the  law, 
thos  laid  down,  has  ever  since  been  recognized  in  England."  Lord  Brougham, 
on  the  same  occasion,  added  :  *^  That  there  was  no  such  decision  previous  to  1820, 
18  admitted ;  that  all  the  cases,  which  have  been  decided,  have  been  upon  the 
terms  of  particular  turnpike  trusts,  is  not  denied ;  that,  therefore,  no  general  rule 
has  been  laid  down  by  the  Scotch  courts,  may  be  taken  as  admitted ;  but  it  may 
be,  that  some  case  has  been  decided,  extending  the  liability  of  persons  for  the  acts 
of  their  agents,  beyond  the  limit  assigned  to  it  by  the  law  of  England.  But  such 
is  not  the  fact ;  on  the  contrary,  it  is  found,  that  the  liability  of  the  principal  is 
iiiQ{e  restricted  there  than  here.  Such  a  case  as  that  of  Bush  u,  Steinman,  which 
was  satisfactorily  decided  here,  if  it  had  happened  in  Scotland,  would  not  have 
been  so  decided  there,  for  the  reason  I  have  just  mentioned.  The  rule  of  liabil- 
ity, and  its  reason,  I  take  to  be  this ;  I  am  liable  for  what  is  done  for  me  and  un- 
der my  orders,  by  the  man  I  employ,  for  I  may  turn  him  off  from  that  employ, 
when  I  please;  and  the  reason  that  I  am  liable  is  this,  that,  by  employing  him,  I 
set  the  whole  thing  in  motion ;  and  what  he  does,  being  done  for  my  benefit  and 
under  my  direction,  I  am  responsible  for  the  consequences  of , doing  it."  Ante, 
820. 
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agement  of  the  steering  and  navigating  of  the  sloop  at  the  time, 
when  the  captain  was  not  upon  deck,  nor  was  called  there  by  his 
duty.i 


1  Nicholson  v.  Mounsey,  15  East,  S84.  On  this  occasion,  Lord  Ellenborough 
said  :  *'  This  is  a  case  very  important  in  its  consequences,  and,  if  I  thought  it  as 
doubtful  in  principle  as  it  is  important,  I  should  wish  for  further  consideration 
before  I  delivered  my  opinion.  But  I  cannot  entertain  any  doubt  upon  it  Cap- 
tain Mounsey  is  said  to  be  liable  for  the  damafi^es  awarded  in  this  case,  by  consid- 
ering him  in  the  ordinary  character  of  the  master  of  the  vessel,  by  means  of  which 
the  injury  was  done  to  the  plaintiff's  property.  But  how  was  be  master  ?  He 
had  no  power  of  appointing  the  officers  or  crew  on  board ;  he  had  no  power  to 
appoint  even  himself  to  the  station,  which  he  filled  on  board ;  he  was  no  volon- 
teer  in  that  particular  station,  merely  by  having  entered  originally  into  the  naval 
service ;  but  was  compellable  to  take  it,  when  appointed  to  it,  and  had  no  choice, 
whether  or  not  he  would  serve  with  the  other  persons  on  board,  bat  was  obliged 
to  take  such  as  he  found  there,  and  make  the  best  of  them.  He  had  no  power, 
either  of  appointment  or  dismissal,  over  them.  The  case,  therefore,  is  not  at  all 
like  that  of  an  owner  or  master,  who,  according  to  the  principle  laid  down  by 
Lord  Chief  Justice  Eyre,  in  Bush  v.  iS^inman,  is  answerable  for  those,  whom  he 
employs,  for  injuries  done  by  them  to  others,  within  the  scope  of  their  employ- 
ment. The  principle,  perhaps,  cannot  be  impugned,  though  that  was  a  bard  vp- 
plication  of  it  It  does  not,  however,  apply  to  this  case.  Here  Captain  Monnsey 
was  a  servant  of  His  Majesty,  stationed  on  board  this  ship  to  do  his  duty  there, 
together  with  others  equally  appointed  and  stationed  there  by  the  same  authority, 
to  do  their  several  duties.  They  had  each  their  several  duties  to  perform,  only 
they  were  to  be  performed  on  board  the  same  ship.  In  the  case  of  Lane  v.  Cot- 
ton, now  established  as  law,  Lord  Holt  only  difiered  from  the  other  judges  upon 
the  point,  whether  in  truth  the  clerk  in  the  post-office,  to  whom  the  misconduct 
was  in  fact  attributable,  was  the  servant  of  the  postmaster,  or  not  The  facts  of 
that  case  were,  indeed,  very  different  from  the  present ;  but,  even  with  the  power 
of  appointment  of  such  clerks,  the  postmasters  were  held  not  to  be  liable  for  their 
default  Then  with  respect  to  the  case  of  Webb  and  others  v,  Drake,  which  at 
first  was  supposed  to  have  been  an  authority  in  support  of  this  action ;  if,  as  it  is 
now  stated,  the  captain  had  originally  given  the  order  to  proceed  in  the  course 
the  ship  was  holding,  when  the  damage  was  done,  there,  there  might  have  been 
some  color  (I  do  not  mean  to  say  that  there  was  any)  for  making  him  liable,  as 
for  his  personal  act  But  here,  there  was  no  personal  interference  of  the  caplain 
with  the  act  of  the  lieutenant,  by  which  the  damage  was  occasioned ;  both,  indeed, 
were  servants  of  one  common  master ;  but  there  was  no  consent  by  the  one  to  the 
act  of  the  other,  unless  that  can  be  inferred  from  the  community  of  their  services. 
This  disposes  of  the  rule,  as  it  afiects  the  case  of  Captain  Mounsey ;  and  it  does 
not  touch  the  case  of  the  other  defendant** 
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CHAPTER  XIII. 

RIGHTS    OF    AGENTS    IN    REGARD    TO    THEIR   PRINCIPALS. 

§  323.  Having  thus  considered  the  duties  and  obligations  of 
agents  to  their  principals ;  and  their  liabilities  to  their  principals, 
and  to  third  persons,  as  well  in  cases  of  contracts,  as  in  cases  of 
torts,  we  are  next  led  to  the  consideration  of  the  rights  of  agents 
in  respect  to  their  principals,  which  will,  of  course,  include  a 
review  of  the  duties,  obligations,  and  liabilities  of  the  latter  to 
the  former. 

§  324.  In  the  first  place  then,  as  to  the  compensation  of 
agents.  Ordinarily,  an  agent,  performing  services  for  his  prin- 
cipal, is  entitled  to  a  compensation  therefor,  unless  he  is  a  mere 
gratuitous  agent  or  mandatary,  or  unless  the  nature  of  the  ser- 
vice, or  the  understanding  between  the  parties,  repel  such  a 
claim.  In  respect  to  gratuitous  agents  or  mandataries,  the  con- 
sideration of  their  rights  properly  belongs  to  a  treatise  on  Bail- 
ments, and  need  not  be  touched  in  this  place.^  In  respect  to 
agents  or  attorneys  in'  fact,  merely  to  sign  a  deed,  or  to  do 
some  other  single  ministerial  act  for  another,  .it  is  not  usual 
either  to  pay,  or  to  stipulate  for  pay,  for  the  execution  of  such 
fugitive  acts.  They  are,  ordinarily,  treated  as  acts  of  friend- 
ship or  benevolence,  and  are  performed  from  a  mere  sense  of 
duty,  or  from  personal  regard,  and  are  wholly  of  a  gratuitous 
nature. 

§  325.  Cases  may  also  exist,  where  services  are  not  intended 
to  be  wholly  gratuitous,  but  are  to  be  compensated  for;  and 
yet,  where  the  agent  has,  strictly  speaking,  no  legal  claim,  as 
he  has  stipulated  to  leave  the  amount  of  the  compensation  alto- 
gether to  the  good-will,  and  generosity,  and  sense  of  duty  of  his 
employers.  Thus,  for  example,  where  an  agent  performed  work 
for  a  committee  under  a  resolution  entered  into  by  them,  "  That 
any  service,  to  be  rendered  by  him,  shall  be  taken  into  consid- 

1  See  Story  on  Bailm.  153, 154,  196-201. 
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eration,  and  such  remuneration  be  made,  as  shall  be  deemed 
right ; "  it  was  held,  that  no  action  would  lie  to  recover  recom- 
pense for  services  performed  under  the  resolution,  because  the 
committee  were  to  judge,  whether  any  compensation  was  due, 
and  ought  to  be  paid,  or  not.  In  such  a  case,  the  agent  is  pre- 
sumed to  intend  to  throw  himself  entirely  upon  the  mercy  and 
generosity  of  his  employers,  and  to  insist  upon  no  claim  as  a 
matter  of  right.^  Agreements  of  this  sort  are  said  to  happen  not 
unfrequently  in  contracts  with  particular  departments  of  the 
government.  However,  in  cases  of  this  sort,  if  it  is  not  perfectly 
clear,  that  the  agent  contracts  with  this  understanding ;  but  his 
contract  is,  that  he  shall  receive  some  reasonable  remuneration 
for  his  services,  the  amount  only  to  be  fixed  by  his  employers ; 
he  may  then  maintain  a  suit  for  a  reasonable  remuneration,  if 
none  is  fixed  by  his  employers,  or  none,  which  in  a  just  sense,  is 
considered  as  reasonable.^ 

§  326.  In  the  ordinary  course  of  commercial  agencies,  a  com- 
pensation is  always  understood  to  belong  to  the  agent,  in  con- 
sideration of  the  duties  and  responsibilities  which  he  assumes, 
and  the  labor  and  services  which  he  performs.  This  compensa- 
tion is  commonly  called  a  commission  ;  and  it  is  usually  the 
allowance  of  a  certain  per  centage  upon  the  actual  amount,  or 
the  value  of  the  business  done  ;  as  for  example,  upon  the  value 
^f  the  goods  bought  or  sold  in  the  course  of  the  agency.*  The 
amount  of  the  commissions  allowed  to  auctioneers,  and  brokersi 
:and  factors,  and  other  regular  agents,  is  generally  regulated 
by  the  usage  ^f  trade  at  the  particlar  place,  or  in  the  partic- 
ular business,  in  which  the  agent  is  employed.*  Where  tbeie 
is  no  usage  of  trade,  a  reasonable  compensation,  to  be  as- 
certained by  the  Court,  or  jury,  as  the  case  may  happen  to 
arise  at  law  or  in  equity,  is  allowed  to  the  agent     But,  in 

m 

1  Taylor  v.  Brewer,  1  M.  &  Selw.  290. 

2  United  States  v.  M'Daniel,  7  Peters,  R.  1 ;  United  States  o.  Ripley,  7  Peters, 
R.  18 ;  United  States  v.  Fillebrown,  7  Peters,  R.  28. 

3  Paley  on  Agency,  by  Lloyd,  100,  101 ;  8  Chitty  on  Comm.  and  Manuf.  221, 
222. 

^  Eicke  v.  Meyer,  8  Camp.  R.  412 ;  Cohen  o.  Paget,  4  Camp.  R.  96 ;  Roberts 
t;.  Jackson,  2  Starkie,  R.  225  ;   8  Chitty  on  Comm.  and  Manuf.  221,  222 ;  Smith 
•on  Merc.  Law,  pp.  54,  55,  (2d  edit.) ;   Id.  pp.  100,  101,  (8d  edit  1848) ;  Chap- 
iman  v.  De  Tastet,  2  Starkie,  R.  294. 
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every  ca43e,  the  allowance  will  be  governed  by  the  positive  agree- 
ment of  the  parties,  whenever  such  an  agreement  exists  ;  for 
where  there  is  an  express  agreement,  it  follows,  of  course,  that 
the  implied  compensation,  from  the  usage  of  trade,  or  'the  pre- 
sumed intention  of  the  parties,  wholly  fails.^  Expressum  facit 
eessare  tadtum. 

§  327.  The  civil  law  adopted  principles  of  a  like  nature.  In 
cases  of  mandates,  the  services  were  treated,  ordinarily,  as  gra- 
tuitous. If  a  particular  salary  or  compensation  was  stipulated 
for  or  fixed,  the  contract  fell  under  a  different  denomination, — 
the  contract  of  hire,  or  LoccUio'Conductioy  and  the  salary  or  com- 
pensation was  to  be  regularly  paid.^  De  salario  (mtem,  quod 
promisitj  aptul  PrcBsidem  Provincice  cognitio,  prcebebittMr?  But  if 
there  was  no  certainty  in  the  promise,  so  that  it  was  treated  as 
a  vague  and  indeterminate  pollicitation  or  promise,  no  compen- 
sation was  allowed.  Solarium  incertce  pollicitcUionis  peti  non 
potest^  Or,  as  Papinian  expressed  it :  Solarium  incertce  pollicU 
tationis  neque  extra  ordinem  rede  petiturj  neque  judicio  mandotif 
ut  solarium  tiH  constituat.^  If  no  particular  sum  was  agreed  on, 
but  a  compensation  was  to  be  paid,  then  a  reasonable  compen- 
sation was  to  be  allowed  and  decreed  by  the  proper  tribunal. 
This  reasonable  compensation  was  to  be  proportionable  to  the 
nature  and  quantity  of  the  particular  commerce,  business,  or 
affair  to  be  transacted,  to  the  quality  of  the  agent,  to  the  time 
employed  about  it,  and  to  the  pains  taken  by  the  agent.  De 
prozenetico,  quod  et  sordidum,  solent,  Prcesides  cognoscere.  Sic 
tamen,  ut  in  his  modus  esse  debeat,  et  quantitatisj  et  negotiij  in  quo 
qperula  ista  defuncti  sunt^  et  ministerium  quale  accommodaverunt.^ 
Indeed,  a  similar  doctrine  must  prevail  in  all  countries,  which 
profess  to  be  governed  by  the  rules  of  enlightened  reason  and 
natural  justice.*^ 
1 

1  Bower  v.  Jones,  8  Bing.  65 ;  Miller  v,  Livingston)  1  Caines,  R.  849  ;  Robin- 
son V.  New  York  Insur.  Co.  2  Caines,  R.  857.  See  Stevenson  v.  Maxwell^  2 
Sandf.  Cb.  R.  274. 

2  1  Bell,  Comm.  p.  481,  (5tb  edit) 

3  Cod.  Lib.  4,  tit  35, 1.  1 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  74. 

4  Cod.  Lib.  4,  tit  85, 1.  17  ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  74. 

*  Dig.  Lib.  17,  tit  1, 1.  66,  §  3 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  74. 

•  Dig.  Lib.  50,  tit  14, 1.  8  ;  1  Domat,  B.  1,  tit.  17,  §  2,  art  2. 

7  See  1  Bell,  Comm.  p.  886,  §  409,  (4th  edit)  ;  Id.  §  411 ;  Id.  pp.  481,  482, 
(6th  edit) 
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§  328.  Besides  the  ordinary  commissions,  in  some  classes  of 
agency,  such  as  cases  of  factors  for  the  sale  of  goods,  extraordi- 
nary commissions  are  sometimes  allowed,  either  by  the  usage  of 
trade,  or  by  the  positive  agreement  of  the  parties.  Of  this  char^ 
acter  is  what  is  commonly  called  a  commission  del  credere^  which 
is  an  extra  compensation  paid  to  a  factor,  in  consideration  of  his 
undertaking  to  be  responsible  for  the  solvency  and  punctual  pay- 
ment of  the  debt,  by  the  parties  to  whom  the  goods  of  his  prin- 
cipal have  been  sold.^  The  nature  and  extent  of  the  obligation, 
thus  created  between  the  principal  and  factor,  have  been  already, 
in  some  measure,  discussed  and  considered.^ 

§  329.  The  general  rule  of  law,  as  to  commissions,  undoubt- 
edly is,  that  the  whole  service  or  duty  must  be  performed,  before 
the  right  to  any  commissions  attaches,  either  ordinary  or  extiar 
ordinary  |  for  an  agent  must  complete  the  thing  required  of  him, 
before  he  is  entitled  to  charge  for  it^  But  cases  may  occur, 
in  which  an  agent  may  be  entitled  to  a  remuneration  for  his 
services,  in  proportion  to  what  he  has  done,  although  he  has 
not  done  the  whole  service  or  duty  originally  required.  This 
may  arise,  either  from  the  known  usage  of  the  particular  busi- 
ness, or  from  the  entire  performance  being  prevented  by  the 
act  or  neglect  of  the  principal  himself;*  or  from  the  interven- 

1  Paley  on  Agency,  by  Lloyd,  40,  41,  100,  101. 

2  Ante,  §§  83, 112,  215;  Paley  on  Agency,  by  Lloyd,  41, 42,  111,  note;  1  Bell, 
Comm.  p.  387,  §  411,  (4th  edit)  ;  Id.  pp.  481,  482,  (5th  edit)  ;  Smith  on  Merc 
Law,  B.  1,  ch.  5,  §  2,  p.  98 ;  Id.  §  3,  pp.  100,  101,  (3d  edit.  1843.) 

3  Post,  §  331  ;  McGavock  v.  Woodlief,  20  How.  U.  S.  R.  221 ;  Hammond  v. 
Holiday,  1  Carr.  &  Payne,  384 ;  Broad  v,  Thomas,  7  Bing.  R.  99 ;  Simpson  v. 
Lamb,  33  Eng.  Law  &  Eq.  R.  229;  17  Com.  B.  R.  608;  Dalton  v,  Irvin,  4 
Carr.  &  Payne,  289  ;  Paley  on  Agency,  by  Lloyd,  105,  106. 

[*  Thus,  where  an  agent,  employed  to  sell  land  at  a  given  price,  at  a  commit- 
sion  of  one  and  one  half  per  cent.,  found  a  purchaser  at  the  stipulated  price,  bat 
the  principal  declined  to  sell  and  rescinded  the  agenfs  authority,  the  latter  was 
held  entitled  to  recover  a  reasonable  compensation  in  an  action  for  his  work  and 
labor,  the  proper  amount  of  which  would  seem  to  be  the  entire  commissioii 
agreed  upon,  inasmuch  as  the  agent  had  done  all  he  was  bound  to  do,  to  earn  the 
commission.  Prickett  v.  Budger,  1  J.  Scott,  (N.  S.)  296.  See  DeBemardy  v. 
Harding,  8  Exch.  822.  So,  where  an  agent  was  to  have  a  commission  for  all 
**  goods  bought "  of  his  principal  through  the  agent's  aid,  and  the  latter  procured 
an  order  for  goods  which  the  principal  accepted,  but  was  afterwards  unable  to 
fill,  the  agent  was  held  entitled  to  his  full  conmiission,  although  the  goods  were 
never  delivered  to  the  buyer.    Lockwood  v,  Levick,  8  J.  Scott,  (N.  S.)  60S.] 
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tion  of  an  overwhelming  calamity,  or  irresistible  force,  which  has 
rendered  it  impossible.^  The  same  principle  would  probably  be 
applied  to  the  case  of  a  person,  who,  during  the  time  of  his 
agency,  and  before  it  was  completed,  should  become,  by  the 
death  of  his  principal,  his  executor  or  administrator ;  in  which 
case,  by  operation  of  law,  his  right  to  receive  commissions  for 
future  acts  would  be  merged  in  his  new  character  of  personal 
representative.^ 

§  330.  The  right,  however,  of  an  agent  to  receive  commis- 
sions, either  ordinary  or  extraordinary,  is  subject  to  several  ex- 
ceptions, founded,  either  in  the  policy  of  the  law,  or  in  the  nature 
of  the  contract.  In  the  first  place,  an  agent  can  never  recover 
commissions  for  his  services  in  any  illegal  transactions,  whether 
they  are  positively  prohibited  by  law,  or  by  morals,  or  public 
policy.^  Thus,  for  example,  an  agent  employed  to  sell  for  an- 
other a  public  employment,  such  as  an  office  in  the  customs, 
cannot  support  an  action  for  any  compensation  for  his  services ; 
for  the  transaction  is  against  public  policy.*  So,  an  agent  em- 
ployed to  assist  in  smuggling,  and  selling  the  smuggled  goods, 
cannot  support  an  action  for  any  compensation.^  So,  an  agent 
employed  to  buy  or  sell  the  stock  of  an  illegal  association,  can- 
not recover  any  compensation  therefor.®  So,  an  agent  employed 
to  charter  a  ship  for  an  illegal  voyage,  or  to  assist  in  carrying  on 
an  illegal  voyage,  cannot  recover  any  compensation  therefor.^ 
So,  an  agreement  to  allow  poundage  to  an   agent  upon  the 


1  See  UamoDd  v.  Holiday,  1  C&rr.  &  Payne,  S84  ;  Broad  v.  Thomas,  7  Bing. 
B.  99 ;  Reed  v.  Rann.  10  Barn.  &  Cressw.  4S8. 

*  Hovey  v,  Blakeman,  4  Yes.  596  ;  SherifT  v.  Axe,  4  Russ.  R.  S3. 
3  Post,  §  844. 

*  Paley  on  Agency,  by  Lloyd,  502 ;  Stackpole  v.  Earl,  2  Wils.  R.  133  ;  Waldo 
V.  Martin,  4  Bam.  &  Cressw.  319 ;  6  Dowl.  &  Ryl.  864  ;  Parsons  v.  Thompson, 
1  H.  Black.  822 ;  3  Chitty  on  Comm.  and  Manuf.  222,  223 ;  2  Liverm.  on 
Agency,  8-10,  (edit.  1818)  ;  Smith  on  Merc.  Law,  54,  66,  (2d  edit.)  ;  Id.  B.  1, 
ch.  5,  §  2,  p.  91 ;  Id.  §  3,  pp.  100,  191,  (Sd  edit.  1843) ;  Josephs  v,  Pebre,  3  Bam. 
&  Cressw.  639;  Ante,  §§  195,  196  ;  1  Liverm.  on  Agency,  ch.  1,  §  2,  p.  14-21, 
(edit  1818.) 

«  Story  on  Conflict  of  Laws,  §  244-256 ;  Armstrong  v.  Toler,  1 1  Wheat  R. 
261,  262. 
0  Josephs  V.  Pebre,  3  Barn.  &  Cressw.  639. 
7  See  Haines  v.  Busk,  5  Taunt  R.  521. 
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amount  of  the  bills  of  all  customers,  recommended  by  him,  will 
be  held  void,  as  a  fraud  upon  the  customers*^ 

§  331.  In  the  next  place,  the  agent  is  entitled  to  his  commis- 
sions only  upon  a  due  and  faithful  performance  of  all  the  duties 
of  his  agency  in  regard  to  his  principal.^  For  it  is  a  necessary 
element  in  cdl  such  cases,  that,  as  the  commissions  are  allowed 
for  particular  services  to  the  principal,  it  is  a  condition  precedent 
to  the  title  of  the  commissions,  that  the  contemplated  services 
should  be  fully  and  faithfully  performed.'  If,  therefore,  the  agent 
does  not  perform  his  appropriate  duties,  or  if  he  is  guilty  bf  gross 
negligence,  or  gross  misconduct,  or  gross  unskilfulness,  in  the  busi- 
ness of  his  agency,  he  will  not  only  become  liable  to  his  principal 
for  any  damages,  which  he  may  sustain  thereby,  but  he  will  also 
forfeit  all  his  commissions.^  Slight  negligence,  or  slight  omis- 
sions of  duty,  will  not,  indeed,  ordinarily  be  visited  with  such 
serious  consequences  ;  although  if  any  loss  has  occurred  thereby 
to  the  principal,  it  will  be  followed  by  a  proportionate  diminu- 
tion of  the  commissions.^ 

§  332.  Thus,  for  example,  it  is  ordinarily  the  duty  of  agents  to 
keep  regular  accounts  and  vouchers  of  the  business  in  the  course 
of  their  agency  ;  and  if  this  duty  is  not  faithfully  performed,  the 
omission  will  always  be  construed  unfavorably  to  the  rights  of 
the  agent,  and  care  will  be  taken,  that  the  principal  shall  not 
suffer  thereby.®     Indeed,  cases  may  occur  of  such  gross  neglect 


1  Wyburd  v.  Staunton,  4  Esp.  R  179.     . 

8  Paley  on  Agency,  by  Lloyd,  104  ;  Sea  v.  Carpenter,  16  Ohio  R.  412 ;  Ante, 
§  892. 

3  Ante,  §  329. 

*  Paley  on  Agency,  by  Lloyd,  104,  105;  White  v.  Chapman,  1  Starkie,  R. 
113 ;  Denew  v.  Daverell,  3  Camp.  R.  451 ;  Hamond  v.  Holiday,  1  Cair.  & 
Payne,  384  ;  3  Chitty  on  Comm.  and  Manuf.  222,  223  ;  Hill  v.  Featheretonehaugfa, 
7  Bing.  R  569;  Shaw  v.  Arden,  9  Ring.  R.  287;  Dodge  w.  Tileston,  12  Pick. 
R,  328,  332-334  ;  Smith  on  Merc.  Law,  54,  55,  (2d  edit.)  ;  Id.  B.  1,  ch.  6,  §  8, 
p.  100-103,  (3d  edit.  1843)  ;  Callandar  v.  Oelrichs,  5  Bing.  (N.  C.)  R.  68.  In 
this  last  case,  damages  were  recovered  against  an  agent  to  insure  for  not  giWng 
notice  to  his  principal  of  his  failure  to  procure  insurance,  the  Court  holding  it  to 
be  an  implied  part  of  his  duty. 

fi  Id. ;  2  Li  verm,  on  Agency,  ch.  9,  §  1,  p.  4-6,  (edit.  1818.) 

8  Ante,  §  203-204 ;  2  Liverm.  on  Agency,  ch.  9,  §  (1),  p.  4,  (edit  1818); 
Paley  on  Agency,  by  Lloyd,  47,  48,  104  ;  Beaumont  v.  Boultbee,  11  Vea.  858; 
Lord  Chedworth  v.  Edwards,  8  Ves.  48;  Lupton  v.  White,  15  Ves.  439^48; 
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and  misconduct  of  agents,  in  this  respect,  as  to  amoont  to  a  com- 
plete forfeiture  of  all  compensation,  which  would  otherwise  be- 
long to  the  agency.^  [But  where  an  agent  was  employed  under 
a  written  contract  to  perform,  for  a  fixed  quarterly  salary,  all  the 
duties  of  a  general  agent  of  a  manufacturing  corporation,  one  of 
which  was  to  render  a  monthly  account  of  the  funds  in  his  hands, 
it  was  held  that  a  failure  to  render  such  accounts  would  not  bar 
his  right  to  recover  his  salary  for  the  time  he  actually  remained 
their  agent;  although  it  might  have  justified  his  dismissal,  or 
made  him  liable  in  damages.^] 

§  333.  So,  if  an  agent  should  grossly  misconduct  himself  in 
other  respects,  in  the  course  of  his  agency ;  as  if  he  should  vio- 
late his  instructions ;  or  if  he  should  act  injuriously  to  his  prin- 
cipal without  any  authority ;  or  if  he  should  wilfully  confound 
his  own  property  with  that  of  his  principal ;  in  these,  and  the 
like  cases,  he  might  forfeit  his  whole  title  to  compensation,  if  the 
circumstances  were  aggravated ;  or,  at  all  events,  he  would  be 
made  to  bear  all  the  losses  sustained  by  such  misconduct.^  He 
would  also.be  held  to  account  to  his  principal;  and  every  doubt- 
ful circumstance  would  be  construed  unfavorably  to  his  rights 
and  interests.^ 


Massey  v.  Banner,  4  Mad(L  R.  418 ;  Smith  on  Merc.  Law,  54,  55,  (2d  edit) ; 
Id.  B.  1,  ch.  5,  §  8,  pp.  100,  101,  (3d  edit  1843)  ;  Clarke  v.  Moody,  17  Mass.  R. 
145.  On  this  ground  it  is,  that  if  an  agent  whose  duty  it  is  to  keep  accounts, 
neglects  it,  and  thereby  his  own  property  becomes  so  mixed  up  with  that  of  his 
principal,  that  the  one  is  not  clearly  distinguishable  from  the  other,  a  court  of 
equity  will  restrain  him  from  disposing  of  stock  standing  in  his  own  name,  which 
may  have  been  purchased  with  the  money  of  his  principal,  until  he  clearly  shows 
on  oath,  how  much  of  it  was,  or  might  have  been,  bought  with  his  own  money, 
and  how  much  with  that  of  his  principal.  Ante,  §  179,  note,  §  205  ;  Lord  Ched- 
worth  o.  Edwards,  8  Yes.  48 ;  Panton  v.  Pauton,  cited  15  Yes.  K  440 ;  Morgan 
V.  Lewis,  4  Dow,  R.  52  ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  R.  108. 

1  1  Story  on  Eq.  Jurisp.  §  468 ;  White  v.  Lady  Lincoln,  8  Yes.  871 ;  Lupton 
V.  White,  15  Yes.  439-443 ;  Morgan  w.  Lewes,  4  Dow,  R.  52 ;  Paley  on  Agency, 
by  Lloyd,  104. 

2  Sampson  p.  Somerset  Iron  Works,  6  Gray,  120. 

3  See  Jones  v.  Hoyt,  25  Conn.  386. 

4  1  Story  on  Equity  Jurisp.  §  468 ;  White  v.  Lady  Lincoln,  8  Yes.  368 ;  Lup- 
ton V.  White,  15  Yes.  439-442  ;  Chedworth  v,  Edwards,  8  Yes.  46 ;  Ante,  §  205 ; 
Paley  on  Agency,  by  Lloyd,  47,  48 ;  Id.  104, 105 ;  Denew  v.  Daverell,  8  Camp. 
R.  451 ;  White  v.  Chapman,  1  Stark.  R.  118 ;  Hamond  v.  Holiday,  1  Carr.  & 
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§  334.  A  fortiori^  an  agent  will  forfeit  his  commissions,  if  be 
engages  in  any  transaction,  which  amounts  to  a  fraad  upon  his 
principal ;  such  as  betraying  his  trust,  by  acting  adversely  to  his 
interests  ;  ^  or  by  embarking  his  property  in  illegal  transactions ; 
or  by  being  guilty  of  barratry ;  or  by  fraudulently  misapplying 
his  funds.'^  And,  if  the  agent  has  stipulated  to  give  his  whole 
time  and  services  to  his  principal,  he  will  not  be  permitted  to 
derive  any  commissions,  or  other  compensation,  for  services  in 
another  employment  during  the  same  period.^  Indeed,  the  com- 
missions or  other  compensation,  earned  by  services  in  another 
employment,  under  such  circumstances,  would,  in  equity  at  least, 
seem  properly  to  belong  to  the  principal.  ^ 

§  334  a.  It  is  upon  the  same  general  ground  that  it  is  held, 
that  the  master  of  a  ship  is  an  agent  bound  to  give  all  his  time 
and  attention  to  his  principal  It  is  his  duty,  when  the  ship  is 
employed  on  a  trading  adventure,  to  act  for  the  common  benefit 
of  the  owners ;  and  when  the  ship  is  freighted,  or  chartered,  to 
obtain  freight  upon  the  best  terms  he  can  for  the  owners,  free 
from  all  bias  of  separate  interest  in  himself,  or  of  leave  given  to 
himself  by  the  charterers  to  trade  for  himself ;  and  it  has  been 
thought  difficult  to  support  a  custom  which,  if  legal,  would  enti- 
tle him  to  trade  for  himself,  when  it  is  his  duty  to  trade  to  the 
best  of  his  ability  for  the  joint  interest  of  himself  and  the  other 
owners,  and  would  give  him  a  discretionary  power  to  place  bis 
own  interest  in  competition  with  the  joint  interests.^ 

§  335.  Another  right  of  agents  is,  to  be  reimbursed  all  their 
advances,  expenses,  and  disbursements,  made  in  the  course  of 
their  agency,  on  account  of,  or  for  the  benefit  of,  their  principal^ 


Pa3me,  384 ;  Hurst  v.  Holding,  3  Taunt  R.  32 ;  3  Chitty  on  Comm.  and  Manof. 
222 ;  2  Liverm.  on  Agency,  4, 6,  7,  (edit.  1818.)  But  see  Templer  v.  McLachlao, 
5  Bos.  &  Pull.  136 ;  Dodge  v.  Tileston,  12  Pick.  R.  328  ;  Woodward  v.  Suydam, 
11  Ohio  (Stanton)  Rep.  362;  Clarke  i;.  Tipping,  9  Beavan,  R.  284. 

1  Hurst  V.  Holding,  3  Taunt  R.  32 ;  Paley  on  Agency,  by  Lloyd,  105 ;  Brown 
V.  Crofl,  6  Carr.  &  Pa3rne,  R.  16,  n. 

2  See  3  Cbitty  on  Comm.  and  Manuf.  222,  note  (1) ;  Id.  223. 

3  Thompson  v.  Havelock,  1  Camp.  R.  527  ;  Gardner  v.  McCutoheon,  4  Beat. 
R.535. 

4  Ibid. ;  Paley  on  Agency,  by  Lloyd,  105, 106. 

^  Gardner  t;.  McCutcheon,  4  Beavan,  535,  542. 

•  2  Liverm.  on  Agency,  cb.  9,  §  2,  p.  11-23,  (edit  1818);  Story  on  Baibn. 
SS  196,  l97. 
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This  is  naturally,  nay  necessarily,  implied  from  the  very  char- 
acter of  every  agency,  to  which  such  advances,  expenses,  and 
disbursements  are  incident,  whenever  they  fall  within  the  appro- 
priate duty  of  the  agent.  Hence,  all  the  incidental  charges  and 
expenses  incurred  for  warehouse-room,  duties,  freight,  Ughterage, 
general  average,  salvage,  repairs,  journeys,  and  other  acts  done 
to  preserve  the  property  of  the  principal,  and  to  enable  the  agent 
to  accomplish  the  objects  of  the  principal,  are  to  be  fuUy  paid  by 
the  latter.^  So,  if  an  agent  has,  at  the  express  or  the  implied  re- 
quest of  his  principal,  necessarily  incurred  expenses  in  carrying 
on  or  defending  suits  for  the  benefit  of  his  principal,  those  expenses 
must  be  borne  by  the  latter,  and  the  agent  will  be  entitled  to  re- 
cover them  from  him.^ 

§  336.  But  this  liability  of  the  principal  proceeds  upon  the 
ground,  that  the  advances,  expenses,  and  disbursements  have 
been  properly  incurred,  and  reasonably  and  in  good  faith  paid, 
without  any  default  on  the  part  of  the  agent.^  Under  such  cir- 
cumstances, it  will  constitute  no  objection  to  the  claim,  that  the 
advances,  expenses,  or  disbursements  have  not  been  attended 
with  all  the  benefits  to  the  principals,  which  were  expected  or 
intended  by  the  agent ;  for,  his  acts  being  in  good  faith,  in 
the  exercise  of  a  sound  judgment,  and  according  to  the  ordinary 
C9urse  of  business,  the  agent  ought  not,  in  justice,  to  be  made 
responsible  for  any  ultimate  failure  of  success,  in  the  agency.^ 
Cases  may,  indeed,  occur,  of  such  peculiar  exigency,  as  will  jus- 
tify an  agent  in  making  advances  or  incurring  expenses,  beyond 
what  ordinarily  appertain  to  the  regular  course  of  business,  for 
which,  nevertheless,  the  principal  will  be  bound  to  make  him  a 


1  Story  on  Bailm.  §§  196,  197,  857,  358;  Paley  on  Agency,  by  Lloyd,  107, 
108,  110-118,  124;  Smith  on  Merc.  Law,  55,  (2d  edit.)  ;  Id.  B.  1,  ch.  6,  §  3, 
p.  100-103,  (Sd  edit  1843) ;  3  Chitty  on  Comm.  and  Manuf.  222,  223;  2  Liverm. 
on  Agency,  p.  11-22,  (edit  1818) ;  Ramsey  v.  Gardner,  1 1  Johns.  R.  439. 

3  Uawes  V.  Martin,  1  £sp.  R.  162 ;  Delaware  Ins.  Co.  v.  Delannie,  3  Binn.  R. 
295;  Spurrier  v,  Elderton,  5  Esp.  R  1;  2  Liverm.  on  Agency,  13-16,  (edit 
1818) ;  Curtis  v.  Barclay,  5  Bam.  &  Cressw.  141. 

8  2  Liverm.  on  Agency,  14-16,  (edit  1818)  ;  Capp  v.  Topham,  6  East,  R  392 ; 
Smith  on  Merc.  Law,  56,  (2d  edit.)  p.  100-103,  (3d  edit  1843)  ;  Paley  on 
Agency,  by  Lloyd,  109,  110  ;  Vandyke  v.  Brown,  4  Halst  Ch.  R.  655. 

<  1  Donaat,  B.  1,  tit  15,  §  2,  art.  2;  Ersk.  Inst  B.  2,  tit  8,  §  88 ;  Pothier, 
Tnit^  de  Mandat  notes  68,  75,  78,  79 ;  2  Liverm.  on  Agency,  83,  (edit  1818.) 

AGENCY.  84 


398  AOENOT.  [CH.  zin. 

full  reimbursement^  And,  a  fortiori^  this  rule  will  apply,  where 
the  agent  is  clothed  with  a  discretionary  authority.^  However, 
if  the  agent  has  voluntarily,  and  officiously,  and  without  any 
authority,  made  advances,  or  payments,^  or  has  incurred  onrea- 
sonable,  useless,  or  superfluoas  expenses,  the  principal  will  not 
be  bound  to  any  reimbursement  thereof ;  for  it  will  be  imputed 
to  the  fault,  or  negligence,  or  unskilfulness  of  the  agent.^ 

§  337.  This  doctrine,  so  consonant  to  reason  and  justice,  is  also 
recognized  in  the  civil  law.  jSi  tnihi  mandaverisj  ut  rem  tibi  ali- 
quam  emam^  egoque  emero  meo  pretioyhabebo  mandcdi  actionem  de 
pretio  recuperando.  Sed  et  si  tuo  pretioy  impendero  tamen  aliquid 
bond  fide  ad  emptionem  rei,  erit  contraria  mandati  actio^  aui  si  rem 
emptam  nolis  recipere.  Simili  modo^  et  si  quod  aliud  mandaveris^ 
et  in  id  sumptum  fecerofi  Impendia^  mandati  exsequendi  gratid 
facta^  si  bond  fide  facta  suntj  restitui  omnimodo  debent;  nee  ad 
rem  pertinety  quod  isj  qui  manddssetj  potuisset^  si  ipse  negotium 
gererety  minus  impenderefi  Sumptus  bond  fide  necessario  factoSy 
etsi  negoti  finem  adhibere  procurator  non  potuUj  judicio  mandati 
restitui  necesse  est?  Si  tamen  nihil  culpd  tud  factum  est^  sumptus^ 
quos  in  litem  probabUi  ratione  fecerasj  contrarid  mandati  actions 
petere  potest?     Si  quid  procurator  citra  mandatum  in  voluptatem 


1  Paley  on  Agency,  by  Lloyd,  108,  109  ;  Wolff  v.  Horncastle,  1  Bos.  &  PolL 
328 ;  3  Chitty  on  Comm.  and  Manuf.  222,  223 ;  Smith  on  Merc.  Law,  55,  (2d 
edit);  Id.  B.  1,  ch.  5,  §  3,  p.  100-103,  (3d  edit.  1843.) 

2  Wolff  V.  Horncastle,  1  Bos.  &  Pull.  323. 

3  Paley  on  Agency,  by  Lloyd,  110,  111,  and  notes  1, 18;  Child  p.  Moriey,  8 
T.  R  610 ;  Grove  v.  Dubois,  1  T.  R  112 ;  Wilson  v,  Creighton,  cited  1  Term  R. 
113  ;  3  Chitty  on  Comm.  and  Manuf.  222. 

4  Paley  on  Agency,  by  Lloyd,  109,  114,  note;  Id.  115,  116;  Edmiston  v. 
Wright,  1  Campb.  R  88;  Howard  v.  Tucker,  1  Barn.  &  Adolph.  R  712;  8 
Chitty  on  Comm.  and  Manuf.  222,  223  ;  Pothier,  Traite  de  Mandat.  notes  75,  76, 
78 ;  Beaumont  v.  Boultbee,  11  Yes.  R  358. 

fi  Dig.  Lib.  17,  tit  1, 1.  12,  §  9  ;  Pothier,  Pand.  Lib.  17,  tit.  1,  n.  53;  Pothier, 
Traits  de  Mandat.  n.  69 ;  2  Liveim.  on  Agency,  12,  (edit  1818.) 

6  Dig.  Lib.  17,  tit  1,  1.  27,  §  4 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  67;  1  Domat, 
B.  1,  tit  15,  §  1,  art  11,  §  2,  arts.  2,  8  ;  Pothier,  Traite  de  Mandat  n.  78. 

7  Dig.  Lib.  17,  tit  1, 1.  56,  §  4 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  68 ;  Heinec 
Elem.  Pand.  §  234 ;  1  Domat,  B.  1,  tit  15,  §  2,  art  3  ;  Pothier,  Traits  de  Mandat 
n.  79  ;  2  Liverm.  on  Agency,  38,  (edit  1318). 

8  Cod.  Lib.  4,  tit  85, 1.  4 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  68  ;  1  Domat,  fi.  1, 
tit  15,  §  2,  art  2 ;  Pothier,  Traitd  de  Mandat  notes  75,  78,  79. 


CH.   Xni.]  RIGHTS  OF,  AS  TO  PRINCIPALS.  899 

fecU^  permittendum  ei  auferrej  quod  sine  damno  domini  fiatj  nisi 
rtUionem  sumptus  isHus  dominus  admittit}  The  same  maxims 
are  fully  recognized  in  the  jurisprudence  of  the  modern  commer- 
cial nations  of  continental  Europe.  Pothier  lays  it  down  as  a 
general  doctrine,  that  the  mandant,  or  principal,  is,  by  the  con- 
tract of  mandate,  bound  to  indemnify  the  mandatary,  or  agent, 
for  all  his  disbursements,  and  for  all  the  liabilities  he  has  incurred 
in  the  execution  of  his  agency.*  And  the  same  doctrine  is  found 
approved  by  many  other  jurists.' 

§  338.  Not  only  may  the  advances  and  disbursements  of  an 
agent,  made  out  of  his  own  funds,  be  claimed  from  the  principal, 
when  they  properly  flow  from  the  matters  of  his  agency,  but  he 
wiU  also  be  entitled  to  interest  upon  such  advances  and  disburse- 
ments, wherever,  from  the  nature  of  the  business,  or  the  usage 
of  trade,  or  the  particular  agreement  of  the  parties,  it  may  fairly 
be  presumed  to  be  stipulated  for,  or  due  to  the  agent.*  In  thig 
respect,  the  common  law  is  in  coincidence  with  the  civil  law. 
Adversus  eum  cujus  negotia  gesta  sunt,  de  pecunid,  quam  de  prO' 
priis  opibuSj  vel  ab  aliisy  mutuo  acceptam,  erogasti,  mandati  actione 
pro  sorte  et  usuris  potes  experirifi  Nee  tantum  id,  quod  impendi, 
veruM  usuras  quoque  consequar.  Usuras  autem  nan  tantum  ex 
mora  esse  admittendas,  verum  judicem  cestimare  debere  si  exeget 
a  debitore  suo  quis,  et  solvit,  cum  uberrimas  usuras  consequeretwr 
(cequissimum  enim  erit  rationem  ejus  rei,  haberi) ;  aut  si  ipse  mur . 
tuaius  gravibus  usuris,  solvit.  Et,  ut  est  constittUum,  totum  hoc  ex 
(Bquo  et  bono  Judex  arbitrabitur? 

§  339.  Upon  similar  grounds,  if  an  agent  has,  without  his  own 
default,  incurred  losses  or  damages,  in  the  course  of  transacting 


1  Dig.  Lib.  17,  tit.  1, 1. 10,  §  10;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  62;  1  Domat, 
B.  1,  tit  15,  §  2,  art.  2. 

2  Pothier,  Traitd  de  Mandat  notes  68-75. 

3  Ersk.  Inst  B.  8,  tit  8,  §§  34,  88;  Heinec.  Elem.  Juris  Nat  et  Gent  Lib.  1, 
cap.  18,  §  849 ;  1  Turnb.  Heinec.  Elem.  of  Law  of  Nat  and  Nat  §  849 ;  1  Domat, 
B.  1,  tit  15,  §  2,  arts.  4,  6. 

*  Meech  t7.  Smith,  7  Wend.  R.  315  ;  2  Liverm.  on  Agency,  17,  (edit  1818)  ; 
Delaware  Ins.  Co.  t;.  Delaunie,  3  Binn.  295 ;  Trelawney  v.  Thomas,  1  H.  Bl.  303 ; 
Brace  V.  Hunter,  8  Campb.  R.  467;  Calton  v.  Bragg,  15  East,  R.  228 ;  Loitard 
r.  Graves,  8  Caines,  R.  226. 

6  Cod.  Lib.  4,  tit  35, 1.  1 ;  Pothier,  Pand.  Lib.  17,  tit.  1,  n.  74. 

6  Dig.  Lib.  17,  tit  1, 1. 12,  §  9  ;  Pothier,  Pand.  Lib.  17,  tit  1,  notes  58,  78. 
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the  business  of  his  agency,  or  in  following  the  instructions  of  his 
principal,  he  will  be  entitled  to  full  compensation  therefor.^  Thus, 
for  example,  if  an  agent,  in  consequence  of  a  deception  practised 
upon  him  by  his  principal,  and  in  pursuance  of  orders,  innocentiy 
makes  a  false  representation  of  the  quality  of  the  goods  of  his 
principal,  and  he  is  compelled  to  pay  damages  to  a  purchaser  on 
account  thereof,  he  will  be  entitled  to  a  full  remuneration  from 
the  principal.2  So  an  agent  may  recover  of  his  principal  dam- 
ages  sustained  in  defending  a  suit  on  the  principal's  behalf,  if 
the  agent  was  acting  within  the  scope  of  his  authority,  and  the 
loss  arose  from  the  fact  of  agency,  and  without  any  fault  or 
laches  on  the  agent's  part.^  So,  if  an  agent  has  innocently,  and 
without  any  notice  of  an  .adverse  title,  converted  the  property  of 
a  third  person,  under  the  direction  or  authority  of  his  principal, 
claiming  it  as  ownei^and  a  recovery  is  subsequently  had  against 
him  therefor  by  such  third  person,  he  will  be  entitled  to  a  reim- 
bursement from  his  principal.^  Indeed,  it  may  be  stated,  as  a 
general  principle  of  law,  that  an  agent,  who  commits  a  trespass, 
or  other  wrong  to  the  property  of  a  third  person,  by  the  direction 
of  his  principal,  if  at  the  time  he  has  no  knowledge  or  suspicion, 
that  it  is  such  a  trespass  or  wrong,  but  acts  bond  fide^  will  be 
entitled  to  a  reimbursement  and  contribution  from  his  principal 
^r  all  the  damages  which  he  sustains  thereby.^  For,  although 
the  general  doctrine  of  the  common  law  is,  that  there  can  be 
no  reimbursement  or  contribution  among  wrongdoers,  whether 
they  are   principals,  or  are  agents ;   yet  that  doctrine  is  to  be 

1  Ramsay  v,  Gardner,  11  Johns.  R.  439 ;  Powell  v.  Trustees  of  Newbargb,  19 
Johns.  R.  284  ;  D'Arcy  v.  Lisle,  5  Binn.  R.  441 ;  Stocking  v.  Sage,  1  Day,  Conn. 
R.  522;  Hill  v,  Packard,  6  Wend.  R.  375  ;  Rogers  v.  Kneeland,  10  Wend.  R. 
219  ;  £lliot  r.  Walker,  1  Rawle,  126  ;  Green  v.  Goddard,  9  Met.  212,  a  very  im- 
portant case  on  this  subject. 

2  Paley  on  Agency,  by  Lloyd,  152,  801  ;  Southern  v.  How,  Bridgeman,  R. 
126  ;  2  MoUoy  de  Jur.  Marit.  B.  3,  ch.  8,  §  6,  pp.  329,  330;  Cro.  Jac  468. 

3  Frixione  t;.  Tagliaferro,  34  Eng.  Law  &  Eq.  R.  27 ;  10  E.  F.  Moore,  F.  C. 
175. 

*  Paley  on  Agency,  by  Lloyd,  152,  301 ;  Adamson  ».  Jarvis,  4  Bing.  R.  66 » 
Allaire  t7.  Ouland,  2  Johns.  Gas.  54;  Coventr}'  v.  Barton,  17  Johns.  R.  14S; 
Avery  ».  Halsey,  14  Pick.  R.  174. 

s  Adamson  v.  Jarvis,  4  Bing.  R.  66  ;  Fletcher  v,  Harcott,  Hutton,  R  55; 
Powell  i;.  Trustees  of  Newburgh,  19  Johns.  R.  284  ;  Avery  r.  Halsey,  14  Pick. 
R  174  ;  Coventry  v.  Barton,  17  Johns.  R.  142. 
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received  with  the  qualification,  that  the  parties  know,  at  the 
time,  that  it  is  a  wrong.^  And  in  all  these  cases,  there  is  no 
difiference,  whether  there  be  a  proniise  of  indemnity,  or  not ;  for 
the  law  will  not  enforce  a  contract  of  indemnity  against  a  known 
and  meditated  wrong ;  and,  on  the  other  hand,  where  the  agent 
acts  innocently,  and  without  notice  of  the  wrong,  the  law  will 
imply  a  promise  on  the  part  of  the  principal  to  indemnify  him.^ 
The  same  doctrine  applies  to  all  other  cases  of  losses  or  dam- 
ages, sustained  by  an  agent  in  the  course  of  the  business  of  his 
agency,  if  they  are  incurred  without  any  negligence  or  default 
on  his  own  part.^ 

§  340.  Here,  again,  the  common  law  only  follows  out  the 
beneficent  principles  of  the  civil  law ;  for,  as,  on  the  one  hand, 
the  agent  is  not  permitted  to  reap  any  of  the  profits  of  his 
agency,  properly  belonging  to  his  principal ;  *  so,  on  the  other 
band,  he  is  held  entitled  to  be  indemnified  against  all  losses, 
which  have  been  innocently  sustained  by  him  upon  the  same 
account;  but  for  no  losses  sustained  by  his  own  default  or 
negligence.  Ez  mandato  apud  euniy  qui  mandatum  suscepit^ 
nihil  remanere  oportet;  sictUi,  nee  damnum  pati  debe0  Hcec 
iiaptUo  vera  esse,  si  nulla  culpa  ipsius,  qui  mandatum  vel  deposit 
turn  susceperil,  intercedat.^  The  reason  given  is  very  satisfac- 
tory.    MuUo  tam£n  cequius  esse,  nemini  officium  suum,  quod  ejuSj 

1  Merry  weather  w.  Nixon,  8  T.  R.  186  ;  Adamson  v.  Jarvis,  4  Bing.  R.  66  ; 
Jacobs  V.  Pollard,  10  Cush.  287  ;  Pearson  v,  Skelton,  1  M.  &  W.  504.  The  case 
of  Farebrother  v.  Ansley,  1  Camp.  R.  343,  seems  overturned  in  its  leading  prin- 
ciple by  that  of  Adamson  v,  Jarvis,  4  Bing.  R.  66  ;  see  also  2  Liverm.  on  Agency, 
316-318,  (edit.  1818) ;  Id.  320,  324,  325  ;  Fletcher  v.  Harcott,  Hutton,  R  55  ; 
8.  C.  Winch.  R.  48 ;  Humphrey  v,  Pratt,  2  Dow  &  Clarke,  288 ;  feetts  r.  Gib- 
bins,  2  Adolph.  &  Ellis,  57  ;  D'Arcy  v.  Lisle,  5  Binn.  R.  441 ;  Powell  v.  Trustees 
of  Newburgh,  19  Johns.  R.  284  ;  Coventry  v.  Barton,  17  Johns.  R.  143  ;  Avery 
V.  Halsey,  14  Pick.  174. 

a  Ibid. 

3  Paley  on  Agency,  by  Lloyd,  109,  110,  115,  116  ;  2  Liverm.  on  Agency,  14, 
16,  (edit  1818);  3  Chitty  on  Comm.  and  Manuf.  222,  223 ;  Smith  on  Merc. 
Law,  55,  56,  (2d  edit) ;  Id.  p.  100-108,  (3d  edit  1843) ;  Capp  v.  Topham, 
6  East,  R.  392. 

4  Ante,  §§  192,  207,  214. 

«Dig.  Lib.  17,  tit  1,  1.  20;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  31 ;  1  Domat, 

B.  1,  tit  15,  §  2,  arts.  4,  6. 

•  Dig.  Lib.  47,  tit  2, 1.  61,  §  7  ;   Dig.  Lib.  17,  tit  1,  L  26,  §  7;  Pothier,  Pand. 

Lib.  17,  tit  1,  n.  10 ;  Pothier,  Traits  de  Mandat  d.  75. 
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cuTh  quo  contrazerit,  non  etiam  sui  commodi  causd  susceperaty 
damnosum  esse} 

§  341.  But  it  is  not  every  loss  or  damage,  for  which  the 
agent  will  be  entitled  to  reimbursement  from  his  principal.  The 
latter  is  liable  only  for  such  losses  and  damages  as  are  direct 
and  immediate,  and  naturally  flow  from  the  execution  of  the 
agency.  If,  therefore,  the  losses  or  damage  are  casual,  acci- 
dental, oblique,  or  remote,  the  principal  is  not  liable  therefor. 
In  short,  the  agency  must  be  the  cause,  and  not  merely  the 
occasion  of  the  losses  or  damages,  to  found  a  just  right  to 
reimbursement.^  This,  also,  was  the  rule  promulgated  in  the 
civil  law.  Non  omnia,  quce  impensurus  non  fuity  mandatori 
imputabit ;  veluti,  quod  spoliatus  sit  a  latronibus,  out  naufnigio 
res  amiserity  vel  languore  suo  suorumque  apprehensus^  qumdam 
erogaverit.  Nam  h(ec  magis  casibus,  quam  mandatOj  imputari 
oportet?  The  modern  jurists  of  Europe  have  fully  recognized 
the  same  doctrine.*  Pothier,  in  broad  language,  lays  it  down, 
that  all  losses  suffered  by  the  agent,  (the  mandatary,)  in  the 
course  or  execution  of  his  agency,  and  of  which  agency  was 
the  proximate  cause,  are  to  be  reimbursed  by  his  principal. 
But  he  adds,  that  we  are  carefully  to  distinguish,  whether  the 
execution  of  the  agency  has  been  the  cause,  or  only  the  occa- 
sion of  the  loss  ;  for,  if  it  has  been  only  the  occasion,  the  prin- 
cipal is  not  bound  to  indemnity.^  [For  to  give  the  agent  a  right 
-to  remuneration  from  his  principal,  he  must  have  at  the  time 
acted  strictly  in  the  place  of  the  principal,  in  accordance  with 
and  representing  his  principal's  will  and  not  his  own,  and  the 
business  must  be  strictly  that  of  the  principal,  and  not  in  any 
respect  that  of  the  agent.  Thus,  in  a  recent  case,  C  contracted 
ivith  a  town  to  remove  a  ledge  of  rock  from  the  highway  for  a 
certain  price  and  the  stone  ;  he  then  contracted  with  A  to  build 
a  dam  for  him  with  said  stone,  to  be  paid  by  the  day  while  he 

1  Dig.  Lib.  47,  tit.  2,  6i;§  5  ;  Pothier,  Pand.  Lib.  17,  tit.  1,  n.  60 ;   Pothier, 
Traitd  de  Mandat.  n.  75;  2  Livenn.  on  Agency,  18,  19,  (edit  1818). 
8  2  Liverm.  on  Agency,  18-23,  (edit.  1818). 

3  Dig.  Lib.  17,  tit.  1, 1.  26,  §  6 ;   Pothier,  Pand.  Lib.  17,  tit.  1,  n.  61 ;   Pothier, 
Traitd  de  Mandat.  n.  76. 

4  Ersk.   Inst.  B.  3,  tit  8,  §§  84,  38 ;   Pothier,  Traitd  de  Mandat  n.  76-78 ; 
Heinec.  Elem.  Juris.  Nat  et  Gent  Lib.  1,  eh.  13,  §  849,  n. 

5  Pothier,  Traitd  de  Mandat  n.  76,  76. 
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was  getting  out  the  stone  and  building  the  dam,  A  furnishing 
the '  powder  for  the  blasting,  but  having  no  control  over  it. 
While  C  was  getting  out  the  stone,  the  building  of  I.  was 
injured  by  a  rock  thrown  upon  it,  for  which  C  was  compelled 
to  pay  damages.  It  was  held  he  could  not  recover  them  of  A.^] 
§  342.  Attempts  have  been  sometimes  made  to  limit  the 
rights  of  certain  agents,  such,  for  example,  as  factors,  for  ad- 
vances upon  goods  of  the  principal  in  their  possession,  to  a 
mere  lien  on  the  goods  themselves,  so  as  to  exclude  all  per- 
sonal recourse  to,  and  responsibility  of,  the  principal  for  such 
advances,  if  there  happens  to  be  a  loss  or  failure  of  the  fund, 
so  that  it  becomes  insufficient  to  repay  the  advances.  Such  a 
limited  responsibility  may,  doubtless,  arise,  wherever  there  is 
an  express  agreement  between  the  parties,  to  that  effect,  or  a 
clear  usage  of  trade,  from  which  such  an  agreement  may  be 
inferred.^  But,  independently  of  such  an  agreement  or  usage, 
the  general  rule  of  law  is,  that  advances  by  a  factor  are  deemed 
to  be  made  upon  the  joint  credit  of  the  principal  and  of  the 
fund,  including  a  lien  on  the  latter,  as  well  as  a  personal  re- 
sponsibility of  the  former,  for  the  full  amount.^  Where  a  fac- 
tor receives  a  del  credere  commission  upon  the  sale  of  goods, 
and  he  has  made  advances  thereon  of  a  less  amount  than  the 
price  for  which  they  are  sold,  he  must  be  deemed,  by  the  very 
guaranty  arising  out  of  that  commission,  to  waive  any  personal 
recourse  to  his  principal  for  such  advances.  If  the  advances 
exceed  the  price,  he  must  be  deemed  to  waive  any  personal 
recourse  to  his  principal,  to  the  extent  of  the  price,  for  which 
be  sells  the  goods,  and  to  rely  solely  upon  the  fund  realized 
from  the  sale,  for  his  reimbursement  pro  tanto.  If,  therefore, 
the  advances  made  are  less  than  the  amount,  for  which  the 
goods  are  sold,  the  law,  in  order  to  prevent  a  circuity  of  action, 
founded  upon  the  guaranty,  will  deem  the  whole  advances  paid 
or  extinguished  as  to  the  principal,  beyond  what  the  factor  may 
actually  receive  from  the  sales ;  and,  if  the  advances  are  more 
than  the  amount  of  the  sales,  then  the  principal  will  be  person- 


1  Corbin  v.  American  Mills,  27  Conn.  274. 

a  Burrill  17.  Phillips,  1  Gallis.  R.  360 ;  Peisch  v.  Dickson,  1  Mason,  R.  10 ;  Cor- 
lies  V.  Camming,  6  Co  wen,  R.  181. 
8  Ibid. ;  Post,  §§  350,  885. 
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ally  liable  only  for  the  excess,  beyond  tbat  amount,  and  the 
residue  will  be  deemed  paid  or  extinguished  as  to  the  principaL 
A  waiver  of  personal  recourse  to  the  principal  may  also  be 
presumed  from  the  subsequent  conduct  of  the  factor ;  as  if  he 
sells  the  goods  upon  credit,  and  then  settles  the  account  with 
the  principal,  deducting  his  commissions,  before  the  credit  has 
expired,  and  pays  over  the  balance  to  the  principal ;  for  in  such 
a  case,  the  payment  of  the  balance  may  fairly  be  treated  as  an 
assumption  of  the  outstanding  debt  on  the 'part  of  the  factor.^ 

§  343.  It  has  been  said,  that,  if  an  agent  abroad,  as,  for  exam^ 
pie,  a  foreign  factor,  should,  at  his  own  risk  and  peril,  evade  the 
payment  of  foreign  customs  and  duties,  he  would  still  be  entitled 
to  charge  them  against  his  principal,  as  if  they  had  been  actually 
paid.  But  it  may  well  be  doubted,  whether  this  doctrine  is  sound 
or  maintainable.^  For  the  factor,  by  his  conduct,  violated  hu 
own  proper  duty  to  his  principal,  if  the  act  was  unauthorized, 
since  he  thereby  subjected  the  goods  of  the  latter  to  the  peril  of 
confiscation  and  forfeiture ;  and  certainly  no  man  can  be  per^ 
mitted  to  found  a  claim,  in  a  court  of  justice,  upon  his  own  mis- 
conduct. Besides,  the  customs,  or  duties,  not  having  been  paid, 
there  is  no  ground  to  assert  that  the  principal  ought  to  reimburse 
the  agent  for  what  he  has  not  in  fact  paid,  but  what,  contrary 
to  his  duty,  he  has  omitted  to  pay.      Indeed,  it  is  difficult  to 


*  Oakley  v.  Crenshaw,  4  Cowen,  R.  250.  See  Robertson  v.  Livingston,  5  Cowen, 
R.  475 ;  Ilapgood  r.  Batchellor,  4  Met.  576  ;  Consequa  r.  Fanning,  3  Johns.  Ch. 
R.  600.     See  Greely  v.  Bartlett,  1  Greenl.  R.  172. 

«  Smith  V.  Oxenden,  1  Ch.  Cas.  25 ;  1  Eq.  Abridg.  869 ;  Boir  v,  Yandall,  1 
Ch.  Cas.  80  ;  S.  C.  Nelson,  Ch.  R.  87 ;  Knipe  v.  Jesson,  1  Ch.  Cas.  76  ;  Francis's 
Maxims,  (edit.  1789,)  Max.  4,  Pi.  8,  p.  24 ;  8  Salk.  235.  This  doctrine  was  dis- 
approved of  by  Lord  Keeper  North,  in  an  anonymous  case  in  Skinn.  R.  149,  who 
said,  that  he  was  not  satisfied  with  the  case '  of  Vandervaldy  v.  Barry,  or  Boor  v. 
Yandall,  1  Ch.  Cas.  80  ;  for  the  factor  ventured  his  master's  goods,  as  well  as  his 
own  life,  by  his  smuggling.  18  Viner,  Abridg.  Factor,  B.  pi.  6,  in  marg.  Th« 
remark  was  undoubtedly  meant  to  repel  the  suggestion,  made  in  the  case  of  Van- 
dervaldy V.  Barry,  that  the  factor  had  put  his  life  in  danger  by  the  smuggling; 
by  showing,  that  however  that  might  be,  the  factor  had  no  right  to  put  the  prin- 
cipaVs  goods  also  in  peril  by  his  fraudulent  conduct.  See  Paley  on  Agency,  by 
Lloyd,  107, 168,  note  (a).  Smith  on  Merc.  Law,  p.  55,  (2d  edit)  ;  Id.  B.  1,  ch.  5, 
§  8,  p.  102,  (8d  edit.  1848.)  Can  commercial  agents,  who  are  bound  to  insure 
the  property  of  their  principals,  charge  commissions,  if  they  omit  this  duty,  as  if  it 
were  done  ? 
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perceive  how  an  agent  can,  in  law  or  in  morals,  found  any  just 
claim  against  his  principal,  upon  a  fraud  committed  upon  a  for- 
eign government.^  On  the  other  hand,  if  the  principal,  either 
expressly  or  impliedly,  authorized  the  agent  so  to  evade  the  pay- 
ment of  the  customs  or  duties,  the  principal,  and  not  the  agent, 
ought  to  have  the  benefit  thereof,  unless  there  be  some  stipula- 
tion to  the  contrary  between  them.^ 

§  344.  In  respect  to  agencies  in  illegal  transactions,  the  same 
principles  apply  as  to  advances  and  disbursements  by  agents,  as 
apply  to  their  commissions.^  None  are  recoverable,  either  in  law 
or  equity.*  For  the  law  will  not  (as  we  have  already  seen)  assist 
any  persons  in  evading  the  obligations  imposed  upon  the  whole 
community  to  conform  to  its  directions  and  prohibitions.^  As 
between  principals  and  agents,  in  all  such  cases,  the  guilt  is 
deemed  to  be  equal ;  and  the  maxim  is.  In  pari  delicto  potior  est 
conditio  defendentis  ;  ®  or,  as  the  Pandects  state  it.  In  pari  causd 
possessor  potior  haberi  debet?     The  parties,  therefore,  must  trust 


1  In  1  £q.  Abridg.  869,  370,  (2d  edit.),  there  Is  a  very  sensible  note  on  this 
very  point,  which  deserves  <o  be  transcribed,  as  importing  a  lofty  morality,  wor- 
thy of  universal  homage.  Afler  referring  to  the  doctrine,  that  such  an  evasion  of 
our  own  laws  would  be  unjustifiable,  the  writer  says  :  "  And  why  not  be  deemed 
a  fraud  to  cheat  a  foreign  State  of  its  customs  ?  Fraud  is  always  the  same,  though 
an  allowance  in  one  case  is  more  prejudicial  than  another.  And  surely  a  court 
of  chancery  should  not  connive  at  anything  so  detrimental  to  good  faith,  com- 
merce, and  reciprocal  assurance,  as  even  smuggling  into  foreign  ports.  It  is  not 
proceeding  on  the  great  maxim.  Quod  tibi  non  m,  alteri  non  feceris^  to  make  an^ 
distinction  in  this  case  in  our  favor."  It  is  to  be  regretted  that  this  doctrine  has 
not  been  fully  carried  out  and  sustained  in  the  commercial  law.  See  Story  on 
Conflict  of  Laws,  §  246  ;  Planch^  v,  Fletcher,  Doug.  R.  250 ;  Boucher  u.  Lawson, 
Cas.  Temp.  Hard.  84.  See  ante,  §  195-197;  Smith  on  Merc.  Law,  §  3,  p.  55, 
(2d  edit.);  Id.  p.  100-103,  (3d  edit  1843);  Paley  on  Agency,  by  Lloyd,  107, 
n.  (a) ;  MoUoy,  de  Jur.  Marit  B.  3,  ch.  8,  §§  6,  7. 

s  But  see  Smith  v,  Oxenden,  1  Ch.  Cas.  25 ;  3  Salk.  235. 

3  Ante,  §  330. 

4  Ante,  §§  195,  196,  235  and  note,  §  330  ;  Story  on  Conflict  of  Laws,  §  246- 
248;  1  Liverm.  on  Agency,  ch.  1,  §  2,  p.  14-21,  (edit.  1818);  Id.  ch.  8,  §  7, 
p.  467-470 ;  Josephs  v.  Pebrer,  3  Bam.  &  Cressw.  639  ;  The  Vanguard,  6  Rob. 
207. 

6  Ibid. 

•  Ante,  195,  196,  235  ;  Ilolman  v.  Johnson,  Cowp.  K  341 ;  1  Liverm.  on 
Agency,  ch.  1,  §§  2,  14,  15,  (edit.  1818.) 

7  Dig.  Lib.  50,  tit.  17, 1.  128 ;  Pothier,  Pand.  Lib.  12,  tit.  5,  n.  7. 
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exclusively  to  the  personal  faith  of  each  other,  as  to  the  fulfil- 
ment of  their  mutual  stipulations  in  illegal  transactions.  The 
law  will  not  assist  the  agent  to  recover  his  expenses  or  advancesy 
or  the  principal  to  recover  his .  property,  or  its  proceeds.  Each 
party  is  left  precisely  where  he  is  found  at  the  time  of  the  con- 
troversy, to  bear  the  burden  of  his  own  abandonment  of  his  duty 
to  the  law  of  his  country.^  We  have  already  seen  that  this  same 
wholesome  doctrine  is  fully  recognized  in  the  foreign  law  ;^  and 
it  can  admit  of  no  question  that  it  is  deeply  founded  in  the  pre- 
cepts of  Christianity. 

§  345.  The  civil  law  proceeded  upon  the  basis  of  the  same 
wholesome  principles.  Where  money  was  paid  on  an  illegal 
or  an  immoral  transaction,  in  which  both  parties  participated,  it 
could  not  be  recovered  from  the  principal,  for  whose  benefit  it 
was  advanced.  And,  on  the  other  hand,  if  it  had  been  repaid, 
it  could  not  be  redemanded  by  the  principal  But,  where  the 
principal  only  was  engaged  in  the  illegal  transaction,  theiei 
money  advanced  by  the  agent  innocently,  and  without  knowl- 
edge, which  enabled  the  principal  to  accomplish  it,  was  recover- 
able by  the  agent  [  Ob  rem]  turpem  autem^  out  ut  dantis  sU 
ttdrpitudo,  non  accipientis  ;  aut,  ut  dccipientis  duntazaty  non  etiam 
dantis  ;  aut  utriusque.^  Ubi  autem  dantis  et  accipientis  turpitudo 
versatur,  non  posse  repeti  dicimus.  Quotiens  autem  solius  acctpir 
entis  turpitudo  versatur^  repeti  posse,^  Si  ob  turpem  causam  pro* 
miseris  Titio;  qtuimvis,  sipetat,  exceptione  doli  mali,  vel  in  factum 
summovere  eum  possis  ;  tamen  si  solveris^  non  posse  te  repetere; 
quoniamj  svhlatd  proximd  causd  stipulationisj  quce  propter  ezcep* 
tionem  inanis  esset^  pristina  causa,  id  est,  turpitudo,  superesseU 
Porro  autem,  si  et  dantis  et  accipien^tis  turpis  causa  sit,  posses* 
sorem  potiorem  esse.  Et  ideo  repetitionem  cessare,  tametsi,  ex 
stipulatione  solutum  estfi 


1  Paley  on  Agency,  by  Lloyd,  102,  103,  116,  117;  Josephs  v,  Pebrer,  3  Barn. 
&  Cressw.  639 ;  Holland  v.  Hall,  1  Barn.  &  Aid.  53 ;  Armstrong  v.  Toler,  11 
Wheat.  R  258 ;  Ante,  §  235  and  note  (2). 

2  Ante,  §§  195,  196  ;  Pothier,  Traitc  d*  Assur.  n.  68 ;  Dig.  Lib.  17,  tit  1,  L  6, 
§  3  ;  Cod.  Lib.  2,  tit.  8, 1.  6. 

8  Dig.  Lib.  12,  tit.  5, 1.  1 ;  Pothier,  Pand.  Lib.  12,  tit  5,  n.  1. 

4  Dig.  Lib.  12,  tit  5, 1.  3,  4,  §§  2,  3  ;  Pothier,  Pand.  Lib.  12,  tit.  5,  notes  2,  7, 9. 

5  Dig.  Lib.  12,  tit  5, 1.  8 ;  Pothier,  Pand.  Lib.  12,  tit  5,  n.  10. 
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§  346.  A  distinction  was  formerly  attempted  to  be  made  be- 
tween cases,  which  involved  an  illegality,  resulting  from  positive 
law,  {malum  prohibitum^)  and  an  illegality,  existing  in  the  very 
nature  of  the  transaction,  upon  principles  of  natural,  moral,  and 
public  law  {malum  in  se).  In  the  former  case,  it  was  held,  that 
money,  knowingly  advanced  to  or  for  the  principal,  upon  an  ille- 
gal transaction,  might  be  recovered  by  the  agent ;  in  the  latter 
case  that  it  could  not^  But  this  distinction  is  now  justly  repu- 
diated.^ Hence,  if  an  agent  should  be  employed  to  buy  smug- 
gled goods,  and  he  should  pay  for  the  goods,  and  they  should 
come  to  the  hands  of  his  employer,  the  agent  could  not  recover 
for  these  advances  from  the  employer.^  So,  if  an  agent  should 
knowingly  advance  money  to  pay  for  illegal  insurances,  or  for 
stock-jobbing  transactions  of  his  employer,  he  could  not  recover 
it  from  the  latter.^  So,  if  an  agent  should  knowingly  advance 
money  to  his  employer  to  game  with,  it  would  not  be  recover- 
able.^ 

§  347.  But,  although  the  rule  is  thus  simple  and  clear  in  its 
elements,  it  is  occasionally  somewhat  nice  and  difficult  in  its 
application  to  particular  cases.  A  distinction  has  been  taken 
between  cases,  where  the  money  is  knowingly  advanced  in  fur- 
therance of  an  illegal  transaction,  or  where  it  grows  immediately 
out  of  it,  and  cases,  where  the  money  is  knowingly  advanced  in 
a  transaction  collateral  to,  although  remotely  connected  with,  the 
illegal  transaction.  In  the  latter  case,  the  money  advanced  may 
be  recovered.  The  ground  of  the  distinction  is,  that  the  new 
contract,  in  the  latter  case,  is  one  degree  removed  from  the  origi- 


I  Faikney  o.  Reynous,  4  Burr.  2069  ;  Petrie  v,  Hannay,  S  Term  K  418. 

'  Steers  v,  Lashley,  6  Term  R.  61;  Paley  on  Agency,  by  Lloyd,  63,  64,  note 
(c)  ;  Id.  120;  Bcnsley  v.  Bignold,  5  Bam.  &  Aid.  335  ;  £x  parte  Mather,  8  Yes. 
J78;  Brown  v.  Turner,  7  Term  R.  631 ;  Mitchell  ».  Cockburne,  2  H.  Bl.  879; 
Anbert  t;.  Maize,  2  Bos.  &  Pull.  271 ;  Webb  v.  Brooke,  8  Taunt.  R.  6  ;  £x  parte 
Bell,  1  Maule  &  Selw.  751;  Canaan  v.  Bryce,  3  Barn.  &  Aid.  180, 183;  Langton 
V.  Hughes,  1  Maule  &  Selw.  594 ;  Armstrong  t;.  Tolcr,  11  Wheat.  R.  258. 

3  Ex  parte  Mather,  3  Ves.  373 ;  Armstrong  v.  Toler,  11  Wheat  R.  258. 

*  Stebbins  w.  Leo  Wolf,  3  Cush.  137 ;  Ward  v.  Van  Duzer,  2  Hall,  H2 ;  Ex 
parte  Mather,  3  Ves.  Jr.  378  ;  Amory  v.  Merry  weather,  2  Barn.  &  Cressw.  676 ; 
Aubert  v.  Maize,  2  Bos.  &  Pull.  271;  Canaan  ».  Bryce,  3  Barn.  &  Aid.  179. 
But  see  Armstrong  v.  Toler,  11  Wheat  R.  268 ;  Brown  v.  Duncan,  10  Barn.  & 
Cressw.  93. 

s  McEinnell  v.  Robinson,  3  Mees.  &  Welsh.  484. 
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nal  illegal  transaction  ;  and,  as  it  is  in  itself  perfectly  legal  in  its 
consideration  and  formation,  as  an  independent  contract,  it 
ought  not  to  be  tainted  by  the  illegality  of  the  original  transac- 
tion ;  although,  at  the  time,  the  agent  had  knowledge  of  it. 
Thus,  if  money  due  to  a  principal  on  an  illegal  transaction, 
should  be  paid  over  to  his  agent  for  him  by  the  party,  from 
whom  it  is  due,  it  has  been  held,  that  the  principal  may  recover 
it  from  the  agent;  for  the  contract  of  the  agent  to  pay  the 
money  to  his  principal  is  not  immediately  connected  with  the 
illegal  transaction ;  but  it  grows  out  of  the  receipt  of  the  money 
for  the  use  of  his  principal.^  Upon  the  like  ground,  it  is  said, 
that  an  agent,  who  has  knowingly  made  advances  to  pay  the 
duties  due  to  the  government  upon  goods,  which  have  been  pre- 
viously and  fraudulently,  by  a  collusive  capture,  introduced  into 
the  country  by  the  principal,  but  in  which  transaction  the  agent 
had  no  part  or  cooperation,  may  recover  such  advances.^  So, 
where  goods  are  smuggled  into  the  country  contrary  to  law,  and 
they  are  seized,  and  a  prosecution  is  instituted  against  the 
principal,  if  an  agent,  knowing  the  facts,  should  advance 
money  to  assist  his  employer  in  his  defence  upon  that  occa- 
sion, it  is  said,  that  he  may  recover  the  money  advanced  from 
his  principal ;  because  such  advance  is  upon  a  new  and  valid 

i  Tenant  v.  Elliot,  1  Bos.  &  Pull.  4 ;  *  Farmer  v,  Russell,  1  Bos.  &  Pull.  296; 
See  Warren  v.  Manuf.  Insur.  Co.  13  Pick.  R.  618.  In  Wetherell  r.  Jones, 
8  Bam.  &  Adolph.  R.  212,  where  spirits  had  been  sold  without  a  regular  per* 
mit,  in  violation  of  law,  Lord  Tenterden  said :  "  We  are  of  opinion  that  the 
irregularity  of  the  permit,  though  it  arises  from  the  plaintiff's  own  fault,  and 
is  a  violation  of  the  law  by  him,  does  not  deprive  him  of  the  right  of  suing  upon 
a  contract,  which  is  in  itself  perfectly  legal ;  there  having  been  no  agreement, 
express  or  implied,  in  that  contract,  that  the  law  should  be  violated  by  such  im- 
proper delivery.  Where  a  contract  which  a  plaintiff  seeks  to  enforce,  is  ex- 
pressly, or  by  implication,  forbidden  by  the  statute  or  common  law,  no  court 
will  lend  its  assistance  to  give  it  effect ;  and  there  are  numerous  cases  in  the 
books  where  an  action  on  the  contract  has  failed,  because  either  the  considenir 
tion  for  the  promise,  or  the  act  to  be  done,  was  illegal,  as  being  against  the  ex- 
press provisions  of  the  law,  or  contrary  to  justice,  morality,  and  sound  policy. 
But  where  the  consideration  and  the  matter  to  be  performed,  are  both  legal,  we 
are  not  aware  that  a  plaintiff  has  ever  been  precluded  from  recovering  by  an 
infringement  of  the  law,  not  contemplated  by  the  contract,  in  the  performance 
of  something  to  be  done  on  his  part.**  See  also  Levy  v.  Yates,  8  Adolph.  &  Ellis, 
129. 

«  Armstrong  v.  Toler,  11  Wheat  R.  258. 
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contract,  unconnected  with  the  original  illegal  act,  although 
remotely  caused  by  it.^  But  in  all  these  ca^es,  so  put,  if  the 
agent  is  connected  with  the  original  illegal  transaction,  or  the 
advance  is  a  part  of  the  original  scheme,  and  in  furtherance  of 
it,  it  will  not  be  recoverable  from  the  principal ;  for,  then,  the 
agent  is  properly  to  be  deemed  a  partaker  in  the  illegality, 
particeps  cHminis? 

1  Armstrong  v,  Toler,  11  Wheat.  R.  258. 

9  Armstrong  r.  Toler,  11  Wheat.  K  258 ;  Farmer  v,  Russell,  1  Bos.  &  Pull. 
296,  per  Eyre,  Ch.  Just,  and  Brooke,  J. ;  Warren  v,  Manu£  Insur.  Co.  18  Pick. 
B.  518.  The  opinion  of  Brooke,  J.,  is  very  able  and  exceedingly  difficult  to  be 
answered.  He  puts  the  grounds  against  a  recovery  in  a  very  strong  light  The 
cases  in  the  books  are  not  easily  reconcilable  with  each  other;  and  Faikney  r. 
Beynous,  (4  Burr.  R.  2069,)  and  Petrie  i;.  Hannay,  (8  Term  R.  418,)  are 
deemed  to  be  overruled  in  England.  They,  however,  were  not  so  treated  in 
the  Supreme  Court  of  the  United  States,  in  Armstrong  v.  Toler,  (11  Wheat, 
B.  258.)  In  this  last  case,  the  subject  was  very  much  considered,  and  the  lead- 
ing authorities  then  existing  critically  examined.  In  this  case,  Toler  brought 
an  action  to  recover  money  paid  by  him  on  account  of  the  goods  of  Armstrong 
and  others,  consigned  to  Toler,  which  had  been  seized  as  imported  contrary  to 
law.  Toler,  upon  the  seizure,  became  a  surety  on  the  stipulation  bond  given 
upon  the  delivery  up  of  the  goods  under  the  seizure,  to  abide  the  event  of  the 
suit ;  and  Armstrong's  portion  of  the  goods  was  delivered  to  him  upon  his  prom- 
ise to  pay  Toler  his  proportion  of  the  amount  for  which  Toler  should  become  lia- 
ble. The  goods  were  condemned ;  and  Toler  paid  the  appraised  value,  and 
brought  this  action  to  recover  the  amount  of  the  money  so  paid  for  Armstrong's 
proportion  of  the  goods.  At  the  trial,  Armstrong  founded  his  defence  upon  the 
illegality  of  the  transaction.  Mr.  Justice  Washington  at  the  trial,  said  :  "  The 
rule  of  law  under  which  the  defendant  seeks  to  shelter  himself  against  a  com- 
pliance with  his  contract,  to  indemnify  the  plaintiff  for  all  sums,  which  he  might 
have  to  pay  on  account  of  the  goods  shipped  from  New  Brunswick  for  the  de- 
fendant, and  consigned  to  the  plaintiff,  is  a  salutary  one,  founded  in  morality 
and  good  policy,  and  which  recommends  itself  to  the  good  sense  of  every  man, 
as  soon  as  it  is  stated.  The  principle  of  the  rule  is,  that  no  man  ought  to  be 
beard  in  a  court  of  justice  who  seeks  to  enforce  a  contract  founded  in,  or  arising 
out  of,  moral  or  political  turpitude.  The  rule  itself  has  sometimes  been  carried 
to  inconvenient  lengths ;  the  difficulty  being,  not  in  any  unsoundness  in  the  rule 
itself,  but  in  its  fitness  to  the  particular  cases  to  which  it  has  been  applied.  Does 
the  taint  in  the  original  transaction  infect  and  vitiate  every  contract  growing  out 
of  it,  however  remotely  connected  with  it  ?  This  would  be  to  extend  the  rule 
beyond  the  policy  which  produced  it,  and  would  lead  to  the  most  inconvenient 
consequences.  Carried  out  to  such  an  extent  it  would  deserve  to  be  entitled  a 
rule  to  encourage  and  protect  fraud.  So  far  as  the  rule  operates  to  discourage 
the  perpetration  of  an  immoral  or  illegal  act,  it  is  founded  in  the  strongest  rea- 
son ;  but  it  cannot  safely  be  pushed  further.    If,  for  example,  the  man  who  im- 
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§  348.  An  agent  may  not  only  forfeit  his  title  to  the  repay- 
ment of  advances  and  disbursements,  made  by  him  on  account 


ports  goods  for  another  by  means  of  a  violation  of  the  laws  of  his  country,  is 
disqualified  from  founding  any  action  upon  such  illegal  transaction  for  the  valae 
or  freight  of  the  good?,  or  other  advances  made  on  them,  he  is  justly  punished 
for  the  immorality  of  the  act,  and  a  powerful  discouragement  from  the  perpetra- 
tion of  it  is  provided  by  the  rule.     But  after  the  act  is  accomplished,  no  new 
contract  ought  to  be  affected  by  it.    It  ought  not  to  vitiate  the  contract  of  the 
retail  merchant  who  buys  these  goods  from  the  importer,  that  of  the  tailor  who 
purchases  from  the  merchant,  or  of  the  customers  of  the  former  amongst  whom 
the  goods  are  distributed  in  clothing,  although  the  illegality  of  the  original  act 
was  known  to  each  of  the  above  persons,  at  the  time  he  contracted.     I  under- 
stand the  rule  as  now  clearly  settled,  to  be,  that  where  the  contract  grows  imme- 
diately out  of,  and  is  connected  with,  an  illegal  or  immoral  act,  a  court  of  justice 
will  not  lend  its  aid  to  enforce  it.     And  if  the  contract  be  in  part  only  connected 
with  the  illegal  transaction,  and  growing  immediately  out  of  it,  though  it  be,  in 
fact,  a  new  contract,  it  is  equally  tainted  by  it.     The  case  before  supposed,  of  an 
action  for  the  value  of  goods  illegally  imported  for  another,  or  freight  and  ex- 
penses attending,  founded  upon  a  promise,  express  or  implied,  exemplifies  a  part 
of  the  above  rule.     The  latter  part  of  it  may  be  explained  by  the  following  case. 
As,  if  the  importation  was  the  result  of  a  scheme  to  consign  the  goods  to  the 
friend  of  the  owner,  with  the  privity  of  the  former,  that  he  might  protect  and 
defend  them  for  the  owner  in  case  they  should  be  brought  into  jeopardy,  I  should 
consider  a  bond  or  promise  afterwards  given  by  the  owner  to  his  friend,  to  in- 
demnify him  for  his  advances  on  account  of  any  ])roceedings  against  the  property 
or  otherwise,  to  constitute  a  part  of  the  res  gestce^  or  of  the  original  transaction, 
though  it  purports  to  be  a  new  contract.     For  it  would  clearly  be  a  promise 
growing  immediately  out  of,  and  connected  with,  the  illegal  transaction.    It  would 
be,  in  fact,  all  one  transaction  ;  and  the  party  to  whom  the  promise  was  made, 
would,  by  such  a  contrivance,  contribute,  in  effect,  to  the  success  of  the  illegal 
measure.     But,  if  the  promise  be  unconnected  with  the  illegal  act,  and  is  founded 
on  a  new  consideration,  it  is  not  tainted  by  the  act  although  it  was  known  to  the 
party,  to  whom  the  promise  was  made,  and  although  he  was  the  contriver  and 
conductor  of  the  illegal  act     Thus,  if  A  should,  during  war,  contrive  a  plan  for 
importing  goods  from  the  country  of  the  enemy  on  his  own  account,  by  means  of 
smuggling,  or  of  a  collusive  capture,  and  in  the  same  vessel  should  be  sent  goods 
for  B ;  and  A  should,  upon  the  request  of  B,  become  surety  for  payment  of  the 
duties,  or  should  undertake  to  become  answerable  for  expenses  on  account  of  a 
prosecution  for  the  illegal  importation,  or  should  advance  money  to  B,  to  enable 
him  to  pay  those  expenses  ;   these   acts  constituting  no  part  of  the  original 
scheme,  here  would  be  a  new  contract,  upon  a  valid  and  legal  consideration,  wi- 
connected  with  the  original  act,  although  remotely  caused  by  it ;  and  such  con- 
tract would  not  be  so  contaminated  by  the  turpitude  of  the  offensive  act,  as  to 
turn  A  out  of  court,  when  seeking  to  enforce  it,  although  the  illegal  introduc- 
tion of  the  goods  into  the  country-,  was  the  consequence  of  the  scheme  projected 
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of  his  principal,  where  the  transactions  are  founded  in  illegality ; 
but  he  may  also,  by  his  own  gross  negligence,  or  fraud,  or  mis- 


hy  A  in  relation  to  his  own  goods."  On  a  vrrit  of  error,  the  Supreme  Court 
held,  that  there  was  no  error  in  this  ruling  of  the  Court  below.  Mr.  Chief  Jus- 
tice Marshall,  in  delivering  the  opinion  of  the  Court,  commented  on  the  leading 
authorities  and  principles ;  and  especially  on  the  charge  of  the  Court  below. 
After  quoting  the  opinion,  he  said :  **  If  this  opinion  be  contrary  to  law,  the 
judgment  ought  to  be  reversed.  The  opinion  is,  that  a  new  contract,  founded  on 
a  new  consideration,  although  in  relation  to  property  respecting  which  there  had 
been  unlawful  transactions  between  the  parties,  is  not  itself  unlawful.  This  gen- 
eral proposition  is  illustrated  by  particular  examples,  and  will  be  best  understood 
by  considering  the  examples  themselves.  The  case  supposed  is,  that  A,  during  a 
war,  contrives  a  plan  for  importing  goods  on  his  own  account,  from  the  country 
of  the  enemy,  and  that  goods  are  sent  to  B,  by  the  same  vessel.  A,  at  the  re- 
quest of  B,  becomes  surety  for  the  payment  of  the  duties,  which  accrue  on  the 
goods  of  B,  and  is  compelled  to  pay  them ;  can  he  maintain  an  action  on  the 
promise  of  B  to  return  this  money  ?  The  opinion  is,  that  such  an  action  may  be 
sustained.  The  case  does  not  suppose  A  to  be  concerned,  or  in  any  manner  in- 
strumental in  promoting  the  illegal  importation  of  B ;  but  to  have  been  merely 
engaged  himself  in  a  similar  illegal  transaction,  and  to  have  devised  the  plan  for 
himself,  which  B  afterwards  adopted.  This  illustration  explains  what  was  meant 
by  the  general  words  previously  used,  which,  unexplained,  would  have  been  ex- 
ceptionable. The  contract,  made  with  the  government  for  the  payment  of  duties, 
18  a  substantive,  independent  contract,  entirely  distinct  from  the  unlawful  impor- 
tation. The  consideration  is  not  infected  with  the  vice  of  the  importation.  J£ 
the  amount  of  duties  be  paid  by  A  for  B,  it  is  the  payment  of  a  debt  due  in  good 
faith  from  B  to  the  government ;  and,  if  it  may  not  constitute  the  consideration 
of  a  promise  to  repay  it,  the  reason  must  be,  that  two  persons,  who  are  separately 
engaged  in  an  unlawful  trade,  can  make  no  contract  with  each  other ;  at  any 
rate,  no  contract,  which,  in  any  manner,  respects  the  goods  unlawfully  imported 
by  either  of  them.  This  would  be  to  connect  distinct  and  independent  transac- 
tions with  each  other,  and  to  infuse  into  one,  which  was  perfectly  fair  and  legal 
in  itself,  the  contaminating  matter  which  infected  the  other.  This  would  intro- 
duce extensive  mischief  into  the  ordinary  affairs  and  transactions  of  life,  not 
compensated  by  any  one  accompanying  advantage.  The  same  principle,  diversi- 
fied in  form,  is  illustrated  by  another  example.  If  A  should  become  answerabltf 
for  expenses  on  account  of  a  prosecution  for  the  illegal  importation,  or  should 
advance  money  to  B,  to  enable  him  to  pay  those  expenses,  these  acts,  the  Court 
thought,  would  constitute  a  new  contract,  the  consideration  of  which  would  be 
sulRcieni  to  maintain  an  action.  It  cannot  be  questioned,  that,  however  strongly 
the  laws  may  denounce  the  crime  of  importing  goods  from  the  enemy  in  time  of 
war,  the  act  of  defending  a  prosecution  instituted  in  consequence  of  such  illegal 
importation,  is  perfectly  lawful.  Ikloney  advanced,  then,  by  a  friend,  in  such  a 
case,  is  advanced  for  a  lawful  purpose,  and  a  promise  to  repay  it  is  made  on  a 
lawful  consideration.    The  criminal  importation  constitutes  no  part  of  this  con- 
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conduct,  in  bis  agency,  be  excluded  from  all  remedy  against  his 
principal,  even  for  bis  advances  and  disbm^ements,  made  in  the 
coarse  of  legal  transactions.  Tbus,  for  example,  if  an  agent 
should  be  guilty  of  gross  negligence,  either  in  selling  the  goods 
of  his  principal  to  persons  who  are  notoriously  insolvent,  or  in 
omitting  to  sell  them  at  the  proper  time  contrary  to  bis  orders, 
whereby  they  are  totally  lost  to  his  principal,  he  will  not  be  enti- 
tled to  recover  from  his  principal  any  advances  or  disbursements, 
made  by  him  on  the  same  goods.^     So,  if  he  should  purchase 


sideration.  It  is  laid  down  with  great  clearness,  that,  if  the  importation  was  the 
result  of  a  scheme  between  the  plaintiff  and  defendant,  or  if  the  plaintiff  had 
any  interest  in  the  goods,  or  if  they  were  consigned  to  him  with  his  privity,  that 
he  might  protect  and  defend  them  for  the  owner,  a  bond  or  promise,  given  to 
repay  any  advances  made  in  pursuance  of  such  understanding  or  agreement, 
would  be  utterly  void.  The  questions,  whether  the  plaintiff  had  any  interest  in 
the  goods  of  the  defendant,  or  was  the.  contriver  of,  or* concerned  in,  a  scheme  to 
introduce  them,  or  consented  to  become  the  consignee  of  the  defendant's  goods, 
with  a  view  to  their  introduction,  were  left  to  the  jury.  The  pmnt  of  law  de- 
cided is,  that  a  subsequent  independent  contract,  founded  on  a  new  conaidertr 
tion,  is  not  contaminated  by  the  illegal  importation,  although  such  ill^al  impor- 
tation was  known  to  Toler  when  the  contract  was  made,  provided  he  was  not 
interested  in  the  goods,  and  had  no  previous  concern  in  their  importation.**  The 
recent  authorities,  since  this  case  was  decided,  have  not  entirely  cleared  the  sub- 
ject of  all  difficulty.  The  distinction  between  the  cases  in  which  a  recoTery  can 
be  had,  and  the  cases  in  which  a  recovery  cannot  be  had,  of  money  connected 
with  illegal  transactions,  which  seems  now  best  supported,  is  this ;  that,  wherever 
the  party  seeking  to  recover  is  obliged  to  make  out  his  case  by  showing  the  ille- 
gal contract  or  transaction,  or  through  the  medium  of  the  illegal  contract  or  trans- 
action, or  when  it  appears  that  he  was  privy  to  the  original  illegal  contract  or 
transaction,  there  he  is  not  entitled  to  recover  any  advances  made  by  him,  con- 
nected with  that  contract  But,  when  the  advances  have  been  made  upon  a 
new  contract,  remotely  connected  with  the  original  illegal  contract  or  transacfton, 
but  the  title  of  the  party  to  recover  is  not  dependent  upon  that  contract,  but  his 
case  may  be  proved  without  reference  to  it,  there  he  is  entitled  to  recover.  See 
Paley  on  Agency,  by  Lloyd,  62-64,  and  notes;  Id.  116-119,  note  (t) ;  Id.  120, 
121.  Mr.  Evans,  in  his  edition  of  Pothier  on  Obligations,  Vol.  2,  App'x  Na  1, 
p.  1-19,  has  examined  this  whole  subject  with  great  diligence  and  ability.  His 
conclusion  is,  that  money  advanced  to  pay  the  debt  of  another,  due  upon  an 
illegal  transaction,  may  be  recovered  by  the  party  lendiog  it,  from  the  party  for 
whom  it  is  advanced,  if  the  lender  was  not  a  party  to  the  original  transaction,  or 
it  was  not  a  part  of  the  original  scheme ;  although,  at  the  time  of  the  advance,  be 
knew  of  the  illegality. 

1  Dodge  V.  Tileston,  12  PicL  328, 332.  See  also.  Savage  r.  Birckhead,  20  Pick. 
R.167. 


CH.  jm.]  RIGHTS   OP,  AS  TO  PRINCIPALS.  413 

and  pay  for  goods  on  account  of  his  principal,  and  by  his  gross 
negligence  or  disobedience  of  orders,  the  goods  are  not  forwarded 
to  the  principal  at  the  proper  time,  but  are  afterwards  destroyed 
by  fire,  or  pther  accident,  in  their  transit,  before  they  reach  the 
principal,  the  agent  will  not  be  entitled  to  recover  for  the  money 
so  paid  for  the  goods.^  Where  the  loss  does  not  go  to  the 
totality  of  the  claim,  the  principal  will  still  be  entitled  to  be 
indemnified,  pro  tanto,  to  the  extent  of  the  loss,  by  recouping  or 
deducting  the  amount  from  the  sum  due  to  the  agent  for  his 
advances  and  disbursements.^ 

§  349.  It  follows,  from  what  has  been  already  stated,  that, 
if  an  agent  incurs  expenses,  or  makes  disbursements,  after  his 
authority  is  revoked,  and  he  has  notice  of  the  revocation,  he  can- 
not make  his  principal  liable  therefor.  A  revocation  may  be  by 
the  act  of  the  party  or  by  operation  of  law.^  The  former  re- 
quires no  explanation  in  this  place.  The  latter  may  arise  in 
various  ways.  Thus,  for  example,  it  may  arise,  where  the  prin- 
cipal becomes  a  bankrupt,  and  is  thereby  rendered  incapable  of 
acting  any  further  in  the  disposition  of  the  property,  or  other 
subject-matter  of  the  agency.*  In  such  a  case,  all  payments  and 
advances  made  by  an  agent,  after  notice  of  the  bankruptcy  of  his 
principal,  on  account  of  such  property,  or  other  subject-matter, 
will  be  treated  as  made  by  the  agent  in  his  own  wrong,  so  far  as 
the  assignees  are  concerned,  and  will  be  disallowed  accordingly.^ 
So,  also,  in  the  case  of  the  death  of  the  principal,  the  agency 
determines  by  mere  operation  of  law,  and  similar  consequences 
will  follow.^  But  upon  this  subject  we  shall  have  occasion  to 
speak  more  fully  hereafter.^ 


1  Williams  v,  Littlefield,  12  Wend.  R.  362. 

a  Dodge  r.  Tileston,  12  Pick.  R.  328,  332. 

3  Paley  on  Agency,  by  Lloyd,  184-180  ;  3  Chitty  on  Comm.  and  Manuf.  223, 
224  ;  Post,  §§  463-469,  480-496. 

4P08t,  §§408,  482,  483. 

«  Vernon  r.  Hankey,  2  Term  R.  113 ;  Copeland  v.  Stein,  8  Term  R.  204 ; 
Hankey  v.  Vernon,  3  Bro.  Ch.  R.  314 ;  Paley  on  Agency,  by  Lloyd,  121,  122, 
187 ;  Post,  §  402.  Perhaps  an  exception  may  properly  exist,  as  to  expenses  in- 
curred from  necessity  to  preserve  the  property,  while  it  remains  in  the  possession 
of  the  agent. 

^  Post,  §§  448,  490,  496  ;  3  Chitty  on  Comm.  and  Manuf.  223. 

^  Post,  §  462-500. 
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§  350.  In  respect  to  the  personal  remedies,  by  which  the 
various  rights  of  the  agent  may  be  enforced,  the  consideration 
thereof  properly  belongs  to  a  treatise- upon  actions,  or  other 
remedial  processes.  It  may,  however,  be  generally  stated,  that 
an  agent  may  insist  upon  deducting  all  his  advances,  expenses, 
disbursements,  and  losses,  arising  in  the  course  of  his  agency, 
whenever  they  are  definite  and  certain,  and  do  not  merely  sound 
in  damages,  from  the  pecuniary  funds  in  his  hands  belonging  to 
his  principal,  by  way  of  recouper,  discount,  or  set-oflf.^  Or, 
where  no  such  funds  exist,  he  may  maintain  an  action  at  law, 
or  a  bill  in  equity,  as  the  case  may  require,  for  the  recovery 
thereof.2  Where  an  agent  is  a  factor  in  a  foreign  country,  and 
purchases  goods  on  his  own  credit  for  his  principal,  and  ships 
them  to  the  latter,  he  is  deemed,  as  between  himself  and  his 
principal,  to  be  in  the  same  predicament,  and  entitled  to  the 
same  rights  and  remedies,  as  any  common  vendor  and  consignor 
of  the  goods  ;  and,  consequently,  he  has  the  right  of  stoppage  in 
tra/nsiiUy  in  case  the  principal  fails,  or  becomes  insolvent,  before 
the  transit  of  the  goods  is  ended  by  delivery  thereof  to  the  prin- 
cipal.^ The  case  here  supposed  is  where  the  shipment  is  made 
for  and  consigned  to  the  principal  for  his  account  and  risk.  The 
same  principle  applies,  a  fortiori,  to  the  case,  where  the  consign- 
ment is  made  to  the  order  of  the  factor ;  for  then  he  is  deemed 
still  to  retain  the  constructive  possession  of  the  goods,  and  con- 
sequently he  has  not  only  the  right  of  stoppage  in  transUuj  but 
also  the  right  of  lien  for  his  general  balances,  like  that  of  factor 
retaining  the  actual  possession  of  the  goods.^ 


1  Paley  on  Agency,  by  Lloyd,  124-126;  Id.  Ill,  112,  note;  2  LivcnxL  on 
Agency,  84,  (edit.  1818);  Dale  v,  Sollett,  4  Burr.  R.  2133;  Green  r.  Farmer, 
4  Burr.  R.  2220,  2221 ;  Dinwiddle  v.  Bailey,  6  Ves.  142;  Ante,  §  844;  Post, 
§  385. 

9  Ibid. 

sPaley  on  Agency,  by  Lloyd,  144,  145";  Frieze  v,  Wray,  8  East,  R.  93; 
D'Aquila  v.  Lambert,  Ambler,  R.  400  ;  Snee  v,  Prescott,  1  Atk.  R  245 ;  S.  C. 
6  East,  R.  28,  note ;  Sifkin  v.  Wray,  6  East,  R.  871 ;  Abbott  on  Shipp.  Pt  8,  ch. 
9,  §  5,  p.  869,  (Amer.  edit.  1829)  ;  2  Liverm.  on  Agency,  120-123,  (edit.  1818); 
Ante,  §§  268,  290  ;  Post,  §J  400,  423, 448. 

-<  Paley  on  Agency,  by  Lloyd,  144,  145.    See  also  Sweet  v,  Pym,  1  East,  4 ; 
Post,  §  851-390. 
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CHAPTER    XIV. 


RIGHT    OF    LIEN    OF    AGENTS. 


§  351.  Independent  of  the  personal  remedies,  already  alluded 
*^f  by  agents  against  their  principals,  for  the  payment  of  their 
commissions,  advances,  disbursements,  and  responsibilities,  in 
the  course  of  their  agency,  there  is  an  Established  right,  which, 
in  many  cases,  becomes  more  important  and  effectual  than  any 
other  means  of  remedial  redress,  that  is  to  say,  the  Right  of 
Lien  of  Agents.  To  the  consideration  thereof  we  shall  now 
proceed. 

§  352.  A  lien  has  been  defined  to  be  a  right  in  one  man  to 
retain  that  which  is  in  his  possession  belonging  to  anotUer, 
until  certain  demands  of  him,  the  person  in  possession,  are  sat- 
isfied.^ It  is  a  qualified  right,  therefore,  which  may  be  exercised 
over  the  property  of  another  person  ;  and  it  is  founded  in  natural 
justice,  and  the  general  convenience  of  commerce  and  business.^ 
It  is  sometimes  said,  that,  in  strictness  of  law,  it  is  not  either  a 
jus  in  rcy  or  a  jus  ad  rem^  that  is  to  say,  it  is  not  a  right  of  prop- 
erty in  the  thing  itself,  or  a  right  of  action  to  the  thing  itself.^ 
These  descriptions  are  sufficiently  clear  to  represent  the  general 
character  of  liens.  But  there  are  liens,  which  properly  consti- 
tute, not  merely  a  right  to  retain  the  possession  of  a  thing,  but 
also  a  right  or  charge  upon  the  thing  itself.  Such  is  the  lien  of 
a  vendor  upon  the  real  estate  sold,  for  the  purchase-money  ;  and 
that  of  a  bottomry  bond-holder  upon  the  ship,  for  the  money 


1  Per  Grose,  J.,  in  Hammond  v.  Barclay,  2  East,  R.  227;  Gladstone  v.  Birley, 
2  Meriv.  R.  404  ;  2  Li  verm,  on  Agency,  34, 36,  (edit.  I8l8)  ;  Paley  on  Agency, 
by  Lloyd,  127 ;  2  Kent,  Comm.  Lect.  41,  p.  684,  (4th  edit)  ;  Holland's  Assig- 
nees V,  Humble's  Assignees,  1  Starkie,  R.  148. 

*  Per  Buller,  J.,  in  Lickbarrow  r.  Mason,  6  East,  R.  21  n ;  Kirkman  v.  Shaw- 
cross,  6  Term  R.  19;  2  Kent,  Comm.  Lect.  41,  p.  634,  (4th  edit.);  Green  p. 
Fanner,  4  Burr.  2221. 

3  Brace  v.  Duchess  of  Marlborough,  2  P.  Will.  491 ;  Gihnan  ».  Brown,  1  Ma- 
aon,  R.  221 ;  1  Story  on  Eq.  Jurisp.  §  206  ;  2  Story  on  Eq.  Jurisp.  §  1216. 
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lent.^  And,  so  far  from  a  lien  being  a  mere  right  to  retain  the 
possession  of  a  thing,  it  is  in  many  cases  wholly  disconnected 
from  the  possession  ;  as  is  the  case  of  the  lien  of  a  vendor,  as 
above  stated,  for  the  pm-chase-raoney ;  and  that  of  a  bottomry 
bond-holder,  for^he  money  due  to  him,  and  also  that  of  mariners 
on  the  ship  and  freight,  for  their  wages.^ 

§  353.  The  lien  of  agents,  however,  generally  (although  not 
universally)  falls  within  the  common  definition  above  alluded  to, 
of  a  mere  right  to  retain  a  thing,  of  which  the  party  has  posses- 
sion, until  some  charge  upon  it  is  paid  or  removed.^  In  this 
respipct,  it  is  like  the  lien  or  right  of  retainer  of  common  carriers, 
wharfingers,  shipwrights,  blacksmiths,  and  other  artificers ;  and 
probably  was  derived  from  the  same  general  principle  of  the 
common  law,  which  gives  to  a  man  who  has  the  lawful  posses- 
sion of  a  thing,  and  has  expended  his  money  or  labor  upon  it 
at  the  request  of  the  owner,  a  right  to  retain  it  until  his  demand 
is  satisfied.* 

§  354.  Liens  are  also  divisible  into  two  sorts,  particular  and 
general.  A  particular  lien  is  usually  defined  to  be  the  right  to 
retain  a  thing  for  some  charge  or  claim  growing  out  of,  or  con- 
nected with,  that  identical  thing ;  such  as  for  labor,  or  services, 
or  expenses,  bestowed  upon  that  identical  thing.^  Of  this  nature 
are  the  common  liens  already  alluded  to,  of  agents,  carriers,  and 
artificers,  for  their  labor,  or  for  money  expended  upon  the  thing 
intrusted  to  them  for  particular  purposes.  These  liens  are  gen- 
erally favored  at  the  common  law,  as  resting  on  natural  equity, 
and  the  general  convenience  of  trade  and  commerce.^    A  general 

1  2*  Story  on  Eq.  Jurisp.  §  1215-1217. 

9  1  Story  on  Eq.  Juriap.  §  50G ;  2  Story  on  Eq.  Jurisp.  §§  1216,  1217. 

3  2  Kent,  Comm.  Lect.  41,  p.  634,  (4th  edit.)  ;  Montagu  on  Liens,  1 ;  Wilson 
V.  Balfour,  2  Camp.  R.  579;  Ex  parte  Hey  wood,  2  Kose,  R.  S57;  Smith  on 
Merc.  Law,  336,  (2d  edit.) ;  Id.  514,  515,  (8d  edit.  1843.) 

<  Paley  on  Agency,  by  Lloyd,  127;  2  Kept,  Comm.  Lect  41,  pp.  634,  635, 
(4th  edit)  ;  Scarfe  v,  Morgan,  4  Mees.  &  Welsh.  270,  283. 

5  Paley  on  Agency,  by  Lloyd,  127;  3  Cliitty  on  Comm.  and  Mantif.  587; 
2  Kent,  Comm.  Lect  41,  p.  634,  (4th  edit.)  ;  2  Liverm.  on  Agency,  35,  (edit 
1818)  ;  Smith  on  Merc.  Law,  337,  (2d  edit.)  ;  Id.  B.  4,  ch.  2,  p.  610,  (3d  edit 
1843) ;  Houghlon  v.  Mathews,  3  Bos.  &  Pull.  485,  494 ;  Bevaas  v.  Waters, 
8  Carr.  &  Payne,  520;  Scarfe  v.  Morgan,  4  Mees.  &  Welsh.  270,  283  ;  2  Bell, 
Comm.  §  773,  (4th  edit) ;  Id.  pp.  90,  91,  (5th  edit.) 

«  Ibid. ;   Ex  parte  Deeze,  1  Atk.  228 ;    Green  t;.  Farmer,  4  Burr.  R.  2221; 
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lien  is  a  right  to  retain  a  thing  not  only  for  charges  and  claims 
specifically  arising  out  of,  or  connected  with,  that  identical  thing ; 
but  also  for  a  general  balance  of  accounts  between  the  parties,  in 
respect  to  other  dealings  of  the  like  nature.^  It  is  less  favored, 
and  is  construed  somewhat  more  strictly,  by  comrts  of  law,  than 
a  particular  lien  ;  although,  certainly,  the  tendency  of  late  years, 
in  the  commercial  community,  has  been  rather  to  expand  than 
to  restrict  the  cases,  in  which  it  is  to  be  implied  by  the  usage  of 
trade.2 

§  355.  In  regard  to  particular  liens,  they  may  arise  in  various 
ways.  First,  by  an  express  contract ;  secondly,  by  an  implied 
contract,  resulting  from  the  usage  of  trade,  or  the  manner  of 
dealing  between  the  parties ;  or,  thirdly,  by  mere  operation  of 
law,  from  the  legal  relation  and  acts  of  the  parties,  independently 
of  any  contract.^  The  last  is  generally  deemed  the  true  source 
of  the  particular  lien  of  salvors,  innkeepers,  common  carriers, 

Scarfe  v.  Morgan,  4  Mees.  &  Welsb.  270,  283 ;  Chase  v.  Westmore,  5  Mer.  & 
Selw.  180.  In  Scarfe  v.  Morgan,  4  Mees.  &  Welsb.  288,  Mr.  Baron  Parke,  in 
deliyering  the  opinion  of  the  Court,  said :  "  The  principle  seems  to  be  well  laid 
down  in  Bevan  v.  Waters,  1  Mood.  &  Malk.  235,  S.  C.  3  Carr.  &  Payne,  520, 
by  Lord  Chief  Justice  Best,  that  where  a  bailee  has  expended  his  labor  and 
skill  in  the  improvement  of  a  chattel  delivered  to  him,  he  has  a  lien  for  his 
charge  in  this  respect.  Thus,  the  artificer,  to  whom  the  goods  are  delivered 
for  the  purpose  of  being  worked  into  form,  or  the  farrier,  by  whose  skill  the 
animal  is  cured  of  a  disease ;  or  the  horse-breaker,  by  whose  skill  he  is  ren- 
dered manageable,  have  liens  on  the  chattels  in  respect  of  their  charges.  And 
all  such  specific  liens,  being  consistent  with  the  principles  of  natural  equity, 
are  favored  by  the  law,  which  is  construed  liberally  in  such  cases."  See  also 
Chase  v.  Westmore,  5  Mer.  &  Selw.  180. 

1  Paley  on  Agency,  by  Lloyd,  127;  8  Chitty  on  Comm.  and  Manuf.  537  ; 
2  Kent,  Comm.  Lect.  41,  p.  634,  (4th  edit);  2  Liverm.  on  Agency,  85,  (edit. 
1818)  ;  Smith  on  Merc.  Law,  337,  (2d  edit.)  ;  Id.  B.  4,  ch.  2,  p.  510,  (3d  edit. 
1848) ;  2  Bell,  Comm.  §  773,  (4th  edit.)  ;  Id.  pp.  90,  91,  105,  (5th  edit.) 

2  Ibid. ;  Montagu  on  Liens,  1,  and  cases  there  cited ;  Houghton  v.  Mathews, 
8  Bos.  &  Pull.  485 ;  Rushforth  t?.  Iladfield,  7  East,  R.  228  ;  Holderness  v.  Col- 
linson,  7  Barn.  &  Cressw.  212 ;  3  Chitty  on  Comm.  and  Manuf.  544 ;  Paley  on 
Agency,  by  Lloyd,  142,  143  ;  Gladstone  v.  Birley,  2  Meriv.  R.  404  ;  Williams  o, 
Littlefield,  12  Wend.  K  8G2;  Smith  on  Merc.  Law,  B.  4,  ch.  2,  p.  611-516,  (3d 
edit.  1843). 

3  3  Chitty  on  Comm.  and  Manuf.  538,  539 ;  Green  v.  Farmer,  4  Burr.  R.  2221  ; 
Paley  on  Agency,  by  Lloyd^  127,  128  ;  Montagu  on  Liens,  Pt.  2,  chs.  1,  2,  p.  26- 
40 ;  Scarfe  v.  Morgan,  4  Mees.  &  Welsb.  270  ;  2  Bell,  Comm.  §  773,  (4th  edit.) ; 
Id.  pp.  90,  91,  (dth  edit.) 
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farriers,  blacksmiths,  tailors,  shipwrights,  and  other  artisans.^ 
But,  general  liens  not  being  (as  we  have  seen)  ^  favored  in  the 
law,  they  must  be  maintained  upon  some  one  of  the  two  former 
grounds,  that  is  to  say,  upon  the  ground  of  an  express  contract, 
or  that  of  an  implied  contract,  resulting  from  the  usage  of  trade, 
or  from  the  previous  dealings  between  the  parties.^ 

§  356.  Indeed,  it  might,  perhaps,  in  strict  propriety  of  lan- 
guage, be  said,  that  all  liens  arise  by  operation  of  law,  and  that, 
where  they  arise  by  a  contract,  express  or  implied,  they  are 
more  properly  pledges,  or  hypothecations,  than  liens.  It  was 
upon  one  occasion  said,  by  a  learned  judge,  that  "  The  right 
of  lien  does  not  arise  out  of  any  contract  whatsoever,  but  out 
of  a  right  to  hold  property  till  the  party  claiming  the  lien  has 
been  paid  for  the  operation  he  performs."  *  And  upon  another 
occasion,  another  learned  judge  used  expressions  still  more  direct, 
saying :  "  Lien,  in  its  proper  sense,  is  a  right  which  the  law  gives. 
But  it  is  usual  to  speak  of  lien  by  contract,  though  that  is  now 
in  the  nature  of  an  agreement  for  a  pledge.  Taken  either  way, 
however,  the  question  always  is,  whether  there  be  a  right  to  de- 
tain the  goods  till  a  given  demand  shall  be  satisfied.  That  right 
must  be  derived  from  law  or  contract"  ^  Whatever  may  be  the 
critical  force  of  these  remarks,  the  indiscriminate  use  of  the  word 
lien,  as  applicable  to  the  right  in  cases  arising  from  contract,  as 
well  as  in  cases  arising  by  operation  of  law,  is  now  become  so 
universal,  that  it  would  be  a  vain  refinement  to  attempt  to  recall, 
or  to  perpetuate  any  distinction  between  them.® 


1  3  Chitty  on  Comm.  and  Manuf.  588-540,  548  ;  Green  r.  Farmer,  4  Burr.  R. 
2221  ;  Smith  on  Merc.  Law,  836-839,  (2d  edit)  ;  Id.  B.  4,  oh.  2,  §  2,  p.  511-516, 
(3d  edit  1843);  2  Kent,  Coram.  Lect  41,  p.  634-636,  4th  edit.);  Story  on 
Bailm.  §  440 ;  Blake  v,  Nicholson,  3  Maule  &  Selw.  167  ;  Chase  v.  Westmore, 
5  Maule  &  Selw.  180. 

3  Ante,  §  354. 

3  Paley  on  Agency,  by  Lloyd,  127,  128 ;  8  Chitty  on  Comm.  and  Manuf.  544, 
546,  547 ;  2  Kent,  Comm.  Lect  41,  p.  636,  (4th  edit.)  ;  2  Liverm.  on  Agency, 
35,  36,  (edit.  1818)  ;  Gladstone  v.  Birley,  2  Meriv.  R.  404;  Jarvis  i».  Rogers, 
15  Mass.  R.  389,  394,  896 ;  Post,  §  875. 

4  By  Lord  Chief  Justice  Gibbs,  in  Wilson  v.  Heather,  5  Taunt  642,  645. 

5  Sir  Wm.  Grant,  in  Gladstone  v.  Birley,  2  Meriy.  404. 

«  In  Scarfe  v.  Morgan,  4  Mees.  &  Welsh.  278,  Mr.  Baron  Alderson  said:  **A 
lien  may  be  created  by  contract,  and  it  may  arise  out  of  an  express  contract,  or 


J 
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§  356  a.  The  Roman  law  derived  its  own  liens,  whether  they 
were  pledges,  or  hypothecations,  or  simple  privileges,  from  simi- 
lar sources.  They  might  arise  from  a  contract,  either  express  or 
implied,  or  they  might  arise  by  mere  operation  of  law.  They 
might  be  express.  Contrahitur  hypotheca  per  paetum  conventum  ; 
cum  quis  paciscatur^  ut  res  ejus  propter  aliquam  oblig'atwnem  sint 
hypothecce  nomine  obligatce.  Nee  ad  rem  pertinetj  qmbus  fit  ver- 
bis} Sicuti  est  et  in  his  obligationibus,  quce  consensu  contrahuntur. 
They  might  be  implied,  or  arise  by  tacit  consent.  Pignori  esse 
credantur;  quasi  id  tacite  convenerit?  They  might  arise  by  mere 
operation  of  law,  as  in  the  case  of  repairs  by  artificers.  Qui  in 
navem  eztruendam  vel  instruendam  credidit,  vel  etiam  emendam^ 
privilegium  habet? 

§  357.  Particular  liens  were  fully  recognized  and  enforced  in 
the  Roman  law,  wherever  money,  or  labor,  or  services,  had  been 
expended  on  account  of  the  property  demanded.*  In  that  law 
they  were  well  known  under  the  denomination  of  privileges, 
and,  in  many  instances,  they  gave  a  right  of  priority  of  satisfac- 
tion, even  over  claims  which  were  antecedent  in  point  of  time. 
Privilegice  non  ex  tempore  cestimantur^  sed  ex  causd  ;  et,  si  ejusdem 
tUuli  fuerunt,  concurruntj  licet  diver sitates  temporis  in  his  fuerintfi 
JbUerdum  posterior  potior  est  priori ;  utputa,  si  in  rem  istam  con- 
servandam  impensum  est,  quod  sequens  credidit?  Thus,  persons 
advancing  their  money  to  improve  the  property,  shipwrights, 
architects,  undertakers,  workmen,  artificers,  and  carriers,  were 
entitled  to  a  lien,  or  privilege,  on  the  property.  Creditor^  qui  ob 
restitutionem  cedificiorum  crediderit,  in  pecunidy  quce  credita  erit^ 
privileffium  exigendi  habebitJ    Qui  in  navem  extruendam,  vel  in- 


a  contract  by  the  custom  of  trade."  See  also  Cowell  v.  Simpson,  16  Ves.  275 ; 
Chase  v.  Westmore,  5  Maule  &  Selw.  180 ;  Jarvis  v.  Rogers,  15  Mass.  R.  389, 
894 ;  Smith  r.  Plummer,  1  Barn.  &  Aid.  682,  by  Bayley,  J. ;  2  Bell,  Comm.  §  793, 
(4th  edit.) ;  Id.  pp.  90,  91,  97,  (5th  edit.) ;  Smith  oii  Merc.  Law,  B.  4,  ch.  2,  §  2, 


p.  511-516,  (Sded 

*  Dig.  Lib.  20,  t 
a  Dig.  Lib.  20,  t 

3  Dig.  Lib.  22,  t 

4  2  Story  on  Eq 
»  Dig.  Lib.  42,  t 

•  Dig.  Lib.  20,  t 


t.  1848). 

t.  1, 1.  4 ;  1  Domat,  B.  3,  tit.  1,  §  2,  art  5. 
t.  2, 1.  4 ;  1  Domat,  B.  3,  tit.  1,  §  2,  art  5. 
t  5,  I.  26 ;  1  Domat,  B.  3,  tit  1,  §  5,  art  5. 
Jurisp.  §  1221-1223. 

t  5, 1.  32 ;  1  Domat,  B.  8,  tit  1,  §  5,  art.  1. 
t  4, 1.  5  ;  1  Domat,  B.  3,  tit  1,  §  5,  arts.  2,  3. 


^  Dig.  Lib.  42,  tit.  6, 1.  24,  §  1 ;  1  Domat,  B.  3,  tit  1,  §  6,  art.  6. 
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struendam  credidit,  vel  etiam  emendam  privilegium  habet^  Betn^ 
si  quis  in  merces  sibi  obligatas  crediderit^  vel  ut  salvtsfiantj  re/,  ui 
naulum  exsolvatur^  potentior  erit,  licet  posterior  sit.  Nam  et  ipswn 
naulum  potentius  est.  Tantundem  dicetur^  et  si  merces  horreorwn^ 
vel  arece^  vel  vecturce  jumentorum  debetur.  Nam  et  hie  potentior 
erit?  A  factor  was  entitled  to  a  similar  privilege  for  his  ad- 
vances and  disbursements  to  preserve  the  property,  for  the  plain 
reason,  that  he  thereby  insured  the  preservation  of  the  property. 
Hujus  enim  pecunia  salvam  fecit  totius  pignoris  causam.^  The 
same  rule  was  applied  to  the  depositaries,  mandataries,  and  other 
agents ;  and  the  property  might  be  retained  in  the  nature  of  a 
pledge.  Quasi  pignus  retinere  potest  earn  rem.^  Indeed,  the  civil 
law  went  much  further  than  our  law  upon  this  subject ;  for  it 
gave  a  particular  lien  or  privilege  to  persons  who  advanced  their 
moneys  to  others  for  the  improvement,  repair,  purchase  or  build- 
ing of  houses,  ships,  and  other  things.^  In  many  cases,  too,  the 
civil  law  made  the  lien  equivalent  to  a  pledge,  or  what  is  some- 
times called,  a  tacit  mortgage.^ 

§  358.  General  liens  do  not  seem  to  have  been  distinctly  recog- 
nized in  the  Roman  law,  although  it  is  highly  probable  that  they 
would  be  enforced,  as  in  the  nature  of  a  pledge,  iii  cases  of  ex- 
press contracts  for  the  purpose."^  In  some  cases,  indeed,  the  party 
might  avail  himself  of  the  defence  by  way  of  set-off,  or  compeih 
sation,  as  it  was  called  in  the  Roman  law,  on  account  of  a  gen- 
eral balance  of  accounts.  But  'this  was  rather  a  right  result- 
ing from  a  general  doctrine  of  law,  in  respect  to  the  extinguish- 
ment of  mutual  claims  of  the  same  nature,  such  as  mutual  debts, 
than  a  distinct  right  to  retain  the  thing  itself  for  such  balance.^ 


1  Dig.  Lib.  42,  tit.  6, 1.  26  ;  1  Domat,  B.  8,  tit.  1,  §  5,  art.  5-11;  Ante,  §  356. 
»  Dig.  Lib.  20,  tit.  4, 1.  6,  §§  1,  2  ;  1  Domat,  B.  8,  tit  1,  §  5,  art.  11. 

3  Dig.  Lib.  20, 1.  6,  Introd. ;  2  Liverm.  on  Agency,  86,  87,  (edit.  1818). 

4  Potbier  on  Oblig.  n.  589,  by  Evans,  (in  the  French  editions,  F.  625) ;  1  Do- 
mat, B.  8,  tit.  1,  §  5,  art;  8 ;  Story  on  Bailm.  §§  121, 197,  857,  868 :  Ayliffe's  Pand. 
B.  4,  tit.  17,  pp.  521,  622  ;  Pothier  de  D6pot,  n.  69  ;  Pothier,  Traite  de  Alandat 
notes  69,  78,  79  ;  Cod.  Lib.  4,  tit.  85, 1.  4 ;  Ante,  §  856. 

5  Domat,  B.  8,  tit  1,  §  5,  art  5-8  ;  Dig.  Lib.  42,  tit  5, 1.  26,  34;  Cod.  Lib.  1, 
tit  8,1.  7;  Id.  tit  14,1.  17. 

6  1  Domat,  B.  3,  tit  2,  §  2,  art.  5  ;  Dig.  Lib.  20,  tit  1, 1.  4 ;  Id.  tit  2, 1.  4. 

7  2  Liverm.  on  Agency,  86,  (edit  1818)  ;  Ante,  §§  856,  857. 

8  2  Bell,  Comm.  772,  778,  (4th  edit);  Id.  pp.  90,  91,  (5th  edit) 
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Pothier  points  out  the  very  distinction,  in  the  case  of  a  deposit. 
"  The  depositary  oannot,  indeed,  oppole  to  the  restitution  of  the 
deposit  a  compensation  of  the  credits  which  he  has  against  the 
person  who  intrusted  him  with  it,  when  these  credits  arise  upon 
other  accounts.  But,  when  the  credit  arises  from  the  deposit 
itself,  as  for  thtf  expenses  which  he  has  been  obliged  to  incur  for 
the  preservation  of  it,  there  is  a  right  of  compensation,  not  only 
in  the  case  of  an  irregular  deposit,  but,  also,  with  respect  to  the 
deposit  of  a  specific  thing,  which  may  be  retained,  qiuisi  quodam 
jure  pignorisy  until  the  credit  is  discharged."  ^ 

§  359.  Having  thus  considered  the  nature  of  liens,  particular, 
as  well  as  general,  it  may  be  proper  to  say  a  few  words  :  (1.)  In 
relation  to  the  manner  and  circumstances,  under  which  they  are 
acquired.  (2.)  To  what  claims  they  properly  attach.  (3.)  How 
they  may  be  waived  or  lost ;  and  (4.)  In  what  manner  they  are 
to  be  enforced,  or  taken  advantage  of. 

§  360.  First.  As  to  the  manner  and  circumstances  under  which 
a  lien  may  be  acquired.  To  create  a  valid  lien,  it  is  essential, 
that  the  pai^y,  through  whom,  or  by  whom,  it  is  acquired,  should 
himself  either  have  the  true  and  just  ownership  of  the  property, 
or,  at  least,  a  right  to  vest  it.  If,  therefore,  he  is  not  the  true 
owner  of  the  property ;  or  if  he  has  no  rightful  power  to  dispose 
of  the  same,  or  to  create  a  lien  ;  or  if  he  exceeds  his  authority ; 
or  if  he  is  a  mere  wrongdoer ;  or  if  his  possession  is  tortious ; 
in  these,  and  the  like  cases,  it  is  obvious,  that  he  cannot  ordina- 
rily create  a  lien,  or  confer  it  on  others.^     If  the  rule  were  other- 


1  Pothier,  on  Oblig.  n.  689,  by  Evans,  (in  the  French  editions,  No.  625.)  See 
also  2  Liverm.  on  Agency,  86,  (edit.  1818) ;  2  Bell,  Comm.  §§  772,  773 ;  Id.  pp. 
90, 91,  (5th  edit.)  In  the  Scottish  law,  the  doctrine  of  lien  is  known  by  the  name 
of  Retention  ;  and  that  of  set-olf  by  the  name  of  Compensation.  2  Bell,  Comm. 
§  772,  (4th  edit);  Id.  pp.  90,  91,  (5th  edit.) ;  Id.  105,  106. 

«  Paley  on  Agency,  by  Lloyd,  128-131,  134,  139,  140 ;  2  Bell,  Comm.  §  774, 
(4th  edit.);  Id.  90,  92,  (5th  edit);  3  Chitty  on  Comm.  and  Manuf.  647,  648; 
Hiscox  t?.  Greenwood,  4  Esp.  R.  174;  Burn  v.  Brown,  2  Starkie,  K  272 ;  Mad- 
den V.  Kempster,  1  Campb.  R.  12 ;  Lanyon  v.  Blanchard,  2  Campb.  R.  697 ;  Jack- 
son V.  Clark,  1  Y.  &  Jerv.  216;  2  Liverm.  on  Agency,  38,  39,  69,  70,  (edit.  1818)  ; 
3  Kent,  Comm.  Lect  41,  pp.  638,  639,  (4th  edit.) ;  Lempriere  r.  Pasley,  2  Term 
R.  485 ;  McCombie  t?.  Davies,  7  East,  R.  5 ;  Maanss  v,  Henderson,  1  East,  R. 
683  ;  Ogle  v.  Atkinson,  6  Taunt.  R.  763  ;  Montagu  on  Lien,  Pt.  4,  ch.  4,  p.  68 ; 
Smith  on  Merc.  Law,  B.  4,  ch.  2,  p.  511-516,  (3d  edit  1843.) 
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wise,  it  would  enable  the  party  to  give  to  others,  what  be  did  not 
himself  possess,  which  wduld  violate  the  general  maxim,  (which 
has  but  few  exceptions,)  that  he  who  has  no  title  himself,  cannot 
transfer  a  title  to  another :  Nemo  plus  juris  ad  cUium  tram^ 
ferre  potest,  quam  ipsi  haberet}  It  would  be  easy  to  multiply 
illustrations  of  this  doctrine.  But  a  single  one  may  suffice, 
which  has  been  already  mentioned,  that  a  factor  cannot  pledge 
the  goods  of  his  principal,  so  as  to  create  a  lien  on  them,  for 
advances  made  to  himself.^  A  fortiori^  a  person  cannot  acquire 
a  lien  on  himself,  founded  upon  his  own  illegal  or  wrongful 
act,  or  upon  his  own  misconduct,  or  breach  of  duty,  or 
firaud.^ 

§  361.  In  the  next  place,  to  found  a  valid  lien,  there  must  be 
an  actual  or  constructive  possession  of  the  thing  by  the  party 
asserting  it,  with  the  express  or  implied  assent  of  the  party, 
against  whom  it  is  asserted.^  This  follows,  as  a  natural  conse- 
quence, from  what  has  been  already  said ;  for  a  lien  is  a  right  to 
retain  a  thing,  which  presupposes  a  lawful  possession,  which  can 
arise  only  from  a  just  possession  under  the  owner,  or  other 
party,  against  whom  the  claim  exists.^  The  possession,  indeed, 
need  not  be  the  actual  possession  of  the  party  himself ;  for  it  is 
sufficient,  if  the  possession  be  by  his  servants  or  agents  in  the 
proper  discharge  of  their  duty.^     Neither  need  the  possessioa 


*  Dig.  Lib.  50,  tit.  17, 1.  54  ;  Pothier,  de  Vente,  n.  7  ;  Ante,  §  113,  and  note. 

9  Ante,  §  118  ;  Paley  on  Agency,  by  Lloyd,  213-232;  Boubigny  v,  Duval, 
5  Term  K.  604  ;  Story  on  Bailm.  §§  825,  826  ;  8  Chitty  on  Comm.  and  Manaf. 
204,. 205,  547;  Jackson  v.  Clarke,  1  Y.  &  Jerv.  216;  McCombie  v,  Davies, 
7  East,  R.  5  ;  Smith  on  Merc.  Law,  342,  (2d  edit.)  ;  Id.  B.  1,  ch.  5,  §  4,  pp.  511, 
512,  (3d  edit.  1848)  ;  Jarvis  v.  Rogers,  15  Mass.  K  889,  394-396. 

3  3  Chitty  on  Comm.  and  Manuf.  547, 548 ;  Burn  v.  Brown,  2  Starkie,  R  272; 
Smith  on  Merc.  Law,  342,  (2d  edit.)  ;  Id.  B.  1,  ch.  5,  §  4,  pp.  511,  512,  (edit 
1848) ;  Lucus  v,  Dorrien,  7  Taunt  R.  278 ;  Taylor  v,  Robinson,  2  Moore,  R.  730; 
Paley  on  Agency,  by  Lloyd,  189,  140 ;  Lempriere  v.  Pasley,  2  Term  R.  487. 
See  Pearce  v.  Roberts,  27  Missouri,  179. 

4  3  Chitty  on  Comm.  and  Manuf.  547,  549,  550 ;  Paley  on  Agency,  by  Lloyd, 
187-189;  2  Liverm.  on  Agency,  70-72,  (edit.  1818);  Montagu  on  Lien,  Pt  1, 
ch.  1,  pp.  4,  5 ;  2  Bell,  Comm.  §  774,  (4th  edit.) ;  Id.  p.  91-97,  (5th  edit.)  ;  Rice 
17.  Austin,  17  Mass.  R.  197. 

«  Heywood  ».  Waring,  4  Camp.  R.  291 ;   Hallet  v.  Barsfield,  18  Ves.  188; 
Winter  v.  Coit,  3  Selden,  288 ;  Legg  v.  Evans,  6  Mees.  &  Welsh.  41,  42. 
0  3  Chitty  on  Comm.  and  Manuf.  547,  549  ;   2  Kent,  Comm*  Lect  41,  p.  639;« 
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always  be  direct  and  actuaL  It  is  sufficient,  if  it  be  construc- 
tive, and  operative  in  point  of  law.  Thus,  where  property  is  at 
sea,  the  delivery  and  indorsement  of  the  bill  of  lading  will  con- 
fer a  constructive  possession,  sufficient  to  create  a  lien.^  So,  the 
delivery  of  choses  in  action,  or  other  documents  or  muniments 
of  title,  will  in  many  cases,  give  a  good  lien  upon  the  property 
represented,  or  intended  to  be  conveyed  thereby.^  Thus,  the 
delivery  of  a  bill  of  sale  of  a  ship  at  sea  will  be  a  constructive 
possession,  sufficient  to  sustain  a  lien,  if  the  ship  is  taken  pos- 
session of  within  a  reasonable  time  after  her  return.^  So,  the 
delivery  of  a  policy  of  insurance  will  give  a  lien  thereon ;  as  will 
the  delivery  of  a  promissory  note,  to  collect  and  receive  the 
amount^  Still,  however,  the  rule  is  strictly  adhered  to  that  there 
must  be  a  possession,  actual  or  constructive.^  If,  therefore,  the 
thing  has  not  yet  arrived  to  the  possession  of  the  party,  but  is 
still  in  transitu^  or  if  he  has  only  a  right  of  possession,  the  lien 
does  not  attach  thereon.® 

§  362.  In  the  next  place,  no  right  of  lien  can  arise,  where, 
from  the  nature  of  the  contract  between  the  parties,  it  would 
be  inconsistent  with  the  express  terms  or  the  clear  intent  of  the 
contract.*^     Thus,  for  example,  if  the  goods  are  deposited  in  the 

(4th  edit);  McCombie  v.  Davies,  7  East,  R.  5;  2  Bell,  Comm.  §  774,  (4th 
edit.) ;  Id.  p.  91-97,  (5th  edit) ;  Gainsford  v.  Detillet,  18  Martin,  R.  284 ;  Clem- 
son  9.  Davidson,  5  Binn.  392. 

1  Rice  V.  Austin,  17  Mass.  R.  197;  2  Bell,  Comm.  p.  91-97,  (5th  edit)  And 
see  Davis  v.  Bradley,  28  Verm.  118. 

2  3  Chitty  on  Comm.  and  Manuf.  550  ;  Brown  r.  Heathcote,  1  Atk.  160 ;  Lem- 
priere  v.  Pasley,  2  Term  R.  485, 491 ;  Lucas  i7.  Dorrien,  7  Taunt  R.  279 ;  Haile 
V.  Smith,  1  Bos.  &  Pull.  563. 

3  Mair  v,  Glennie,  4  M.  &  Selw.  240 ;  Robinson  v.  McDonnell,  2  Bam.  &  Aid. 
184 ;  Abbott  on  Shipp.  Pt  1,  ch.  1,  §  4-10,  ( Amer.  edit  1829.) 

*  Paley  on  Agency,  by  Lloyd,  130;  Montagu  on  Lien,  Pt  1,  ch.  1,  p.  19 ; 
2  Li  verm,  on  Agency,  79,  (edit  1818.) 

5  2  Bell,  Comm.  §  774,  (4th  edit)  ;  Id.  p.  91-97,  (5th  edit) 

•  8  Chitty  on  Comm.  and  Manuf.  549  ;  Paley  on  Agency,  by  Lloyd,  187-189 ; 
2  Liverm.  on  Agency,  70-72,  (edit  1818);  Kinlock  v,  Craig,  3  Term  R.  119; 
Id.  783 ;  2  Kent,  Comm.  Lect  41,  p.  638,  (4th  edit);  Sweet  v,  Pym,  1  East, 
R.  4  ;  Holland's  Assignees  v.  Rumble's  Assignees,  1  Starkie,  R.  143  ;  Hervey  v. 
Liddard,  1  Starkie,  R-  123  ;  Montague  on  Lien,  Pt  1,  ch.  1,  pp.  5,  6  ;  2  Bell, 
Comm-  §  774,  (4th  edit)  ;  Id.  p.  91-97,  (5th  edit)  See  Anderson  w.  Clarke, 
2  Bing.  R.  20 ;  Bryan  t?.  Nix,  4  Mees.  &  Welsh.  775,  792 ;  Id.  791. 

►     7  Chase  v.  Westmore,  5  M.  &  Selw.  180  ;  Jarvis  r.  Rogers,  15  Mass.  R.  389, 
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possession  of  the  party  for  a  particular  purpose,  inconsistent  with 
the  notion  of  a  lien,  as,  for  example,  to  hold  them,  or  their  pro- 
ceeds, subject  to  the  order  of  a  third  person,  or  to  have  them 
transported  to  another  place,  or  to  have  them  delivered  to  an- 
other person,  no  lien  will  attach  thereon.^  So,  if  the  money, 
for  which  the  lien  is  asserted,  is  not  due,  but  is  payable  at  some 
future  time,  and  in  the  intermediate  time  the  goods  are  to  be 
redelivered  to  the  owner,  no  lien  will  attach  thereon ;  for,  in 
such  a  case,  the  lien  will  be  inconsistent  with  such  intermediate 
redelivery .2  So,  no  lien  will  arise,  where  there  is  an  express 
agreement  between  the  parties  not  to  insist  upon  it;  or,  where 
it  is  clear,  from  the  whole  transaction,  that  the  party  trusted  ex- 
clusively to  the  personal  credit  of  his  debtor,^  or  to  another  dis- 
tinct fund.* 

395-397;  Smith  on  Merc.  Law,  B.  4,  ch.  2,  §  2,  p.  511-613,  (8d  edit  1843.) 
See  Pinnock  v.  Harris,  3  Mees.  &  Welsh.  532 ;  Jackson  v.  Cummins,  5  Mees.  & 
Welsh.  R.  350,  351. 

1  Paley  on  Agency,  by  Lloyd,  140-142 ;  3  Chitty  on  Comm.  and  Manuf.  549, 
650 ;  Walker  v.  Birch,  6  T.  Rep.  268 ;  Jarvis  ».  Rogers,  15  Mass.  R.  389,  395, 
396  ;  Weymouth  v.  Boyer,  1  Ves.  Jr.  416  ;  Smith  on  Merc.  Law,  387,  338,  (2d 
edit.);  Id.  p.  511-513,  (3d  edit.  1843);  2  Liverm.  on  Agency,  61-64,  (edit 
1818.) 

s  3  Chitty  on  Comm.  and  Manuf,  648  ;  Crawshay  v,  Homfray,  4  Bam.  &  Aid. 
60  ;  Scarfe  v.  Morgan,  4  Mees.  &  Welsh.  270,  284  ;  Judson  v.  Etheridge,  1  Cromp. 
&  Mees.  743  ;  Chase  t;.  Westmore,  6  M.  &  Selw.  180 ;  Williams  v.  Littlefield,  12 
Wend.  R.  362,  370. 

3  See  Pinnock  v.  Harrison,  3  Mees.  &  Welsh.  632  ;  Ante,  §  342 ;  Post,  §§  366, 
885. 

4  2  Liverm.  on  Agency,  53-55,  (edit.  1818)  ;  2  Kent,  Comm.  Lect  41,  pp.  638, 
639,  (4th  edit.)  ;  Cowell  v.  Simpson,  16  Ves.  2Z6  ;  Bailey  v.  Adams,  14  Wend. 
R.  201 ;  Paley  on  Agency,  hy  Lloyd,  147,  148 ;  Gilman  v.  Brown,  1  Mason,  R. 
191  ;  Jackson  t;.  Cummins,  5  Mees.  &  Welsh.  R.  350,  361  ;  Sanderson  v.  Bell, 
2  Cromp.  &  Mees.  304.  In  Mr.  Metcalf's  edition  of  Yelverton's  Rep.  67  a, 
note  (1),  there  is  a  full  statement  of  the  doctrines  on  this  subject  See  also 
6  Edw.  4,  2,  pi.  20 ;  17  Edw.  4,  1  ;  Davis  v.  Bowsher,  5  Term  R.  491  ;  Jarvis 
V.  Rogers,  15  Mass.  R.  389,  394-396.  We  are  carefully  to  distinguish  between 
cases  of  this  sort,  where  the  lien  to'  he  asserted  is  created  hy  mere  operation  of 
law,  and  is  excluded  hy  the  agreement  of  the  parties,  and  another  class  of  cases, 
where  the  right  of  set- off  is  asserted  in  a  suit ;  for,  in  the  latter  cases,  the  right 
of  set-off  (as,  for  example,  in  a  case  of  bankruptcy,)  would  not  be  taken  away 
by  any  agreement  not  to  insist  upon  a  lien,  or  set-off,  for  a  balance  of  accounts, 
in  regard  to  goods  received  hy  the  party  for  sale,  and  actually  sold  under  such 
an  agreement,  for  which  the  party  is  sued.  The  ground  of  this  distinction  seems 
to  he,  that  the  general  right  of  set-off,  in  a  suit  at  law,  being  secured  by  statute,  • 
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§  362  a.  It  sometimes  becomes  a  matter  of  very  nice  consid- 
eration, whether  a  particular  agreement  amounts  to  an  original 
waiver  of,  or  dispensation  from,  the  right  of  lien,  which  other- 
wise might  by  law  attach  itself  to  the.  particular  transaction. 
Thus,  it  was  formerly  thought  that,  where  work  was  done,  or 
services  performed,  under  an  express  contract,  for  a  specific  stip- 
ulated sum,  there  aU  right  of  lien  was  by  implication  abandoned.^ 
Bat  that  doctrine  has  been  since  overturned ;  and  the  reasonable 
doctrine  established,  that  the  mere  existence  of  a  special  agree- 
ment will  not  exclude  the  right  of  lien  ;  but  the  terms  of  it 
must  be  such  as  actually  or  necessarily  are  inconsistent  with 
such  right.2 

§  363.  This  doctrine  is  entirely  coincident  with  that  of  the 
Roman  law,  which,  in  cases  of  sales,  gave  a  lien  for  the  purchase- 
money  on  the  thing  sold,  unless  personal  credit  was  given  to  the 
buyer.  Qtwd  vendidij  non  aliterftt  accipientiSj  quam  si  aut  pretium 
nobis  solutum  sitj  aut  satis  eo  nomine  factum^  vel  etiam  fidem 
habuerimus  emptori  sine  ulld  satisfactione.^ 

§  364.  Secondly.  Let  us  now  proceed  to  the  second  head 
of  inquiry ;  what  are  the  debts  or  claims  to  which  liens  prop- 
erly attach.  In  general,  it  may  be  stated,  that  they  attach  only 
to  certain  and  liquidated  demands  ;  and  not  to  those  which 
sound  only  in  damages,  and  can  be  ascertained  only  through 
the  intervention  of  a  jury.*  A  special  contract,  may,  indeed, 
exist,  by  which  a  lien  will  be  created  in  cases  of  this  latter  sort ; 
as,  for  example,  where  there  is  an  express  contract  to  hold 
goods  for  an  indemnity  against  future  contingent  claims,  or 
damages.^     But  the  law  Y^ill  not  imply  a  lien  for  such  unliqui- 

cannot  be  taken  away  by  implication  from  any  such  agreement.  McGillivray  v, 
Simpson,  2  Carr.  &  Payne,  R.  820 ;  S.  C.  9  Dowl.  &  Ryl.  85.  See  Cornforth  v. 
Rivett,  2  M.  &  Selw.  510  ;  Eland  v.  Carr,  1  East,  R.  375  ;  Mayer  v.  Nias,  1  Ring. 
R-Sll. 

1  Brennan  v.  Currint,  Sayer,  R.  224  ;  Bull.  Nisi  Prius,  45  ;  Smith  on  Merc. 
Law,  B.  4,  ch.  2,  §  2,  pp.  513,  614,  (3d  edit.  1'843.) 

2  Chase  v.  Westmore,  5  Maule  &  Selw.  180  ;  Hutton  v,  Bragg,  7  Taunt.  R.  25; 
Smith  on  Merc.  Law,  B.  4,  ch.  2,  §  2,  p.  512-514,  (3d  edit.  1843)  ;  Peyroux  r. 
Howard,  7  Peters,  R.  324. 

3  Dig.  Lib.  18,  tit.  1, 1.  19 ;  Owenson  r.  Morse,  7  Term  R.  64. 
*  3  Chitty  on  Comm.  and  Manuf.  548,  549. 

5  3  Chitty  on  Comm.  and  Manuf.  548, 549  ;  Drinkwater  t;.  Groodwin,  Cowp.  R. 
251. 
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dated  and  contingent  demands;  bnt  the  lien,  if  asserted,  mnst 
be  made  out  by  clear  proofs.  It  may  be  added,  that,  generally, 
the  same  rules  are  adopted,  in  respect  to  the  nature  of  the 
claims  and  demands,  for  which  a  lien  may  be  asserted,  as  regu- 
late the  rights  of  the  parties,  and  allowances,  in  matters  of  ac- 
count ;  that  is  to  say,  they  must  be  legal  or  equitable  claims  or 
demands  founded  upon  a  just  and  moral  consideration,  and  due 
to  the  party  as  a  matter  of  right,  and  not  as  matter  of  mere 
favor.^ 

§  365.  In  the  next  place,  the  debt  or  demand,  for  which  the 
lien  is  asserted,  must  be  due  to  the  party,  claiming  it  in  his  own 
right  and  not  merely  as  the  agent  of  a  third  person.^  It  must, 
also,  be  a  debt  or  demand  due  from  the  very  person  for  whose 
benefit  the  party  is  acting,  and  not  from  a  third  person,  although 
the  goods  may  be  claimed  through  him.^  So,  the  debt  or  de- 
mand, if  claimed  for  a  general  balance  of  accounts,  must  be  a 
balance,  arising  from  transactions  of  a  similar  nature  with  that 
upon  which  the  particuls^  lien  arises.  As,  for  example,  if  the 
particular  lien  is  for  factorage,  the  general  lien  must  also  be  for 
factorage  transactions,  and  cannot  be  applied  to  transactions  of 
a  totally  dissimilar  nature,  such  as  for  rent,  or  for  other  debts 
due  to  the  factor,  before  that  relation  existed  between  him  and 
his  principal.*  Of  course,  these  remarks  apply  only  to  cases, 
where  there  is  no  special  agreement  between  the  parties,  varying 
the  rule  ;  for  such  an  agreement  will  always  constitute  the  true 
expositor  of  the  rights  of  the  parties. 

§  366.  Thirdly.     How  a  lien  may  be  waived  or  lost     In  the 


I  Paley  on  Agency,  by  Lloyd,  132-134,187;  Curtis  v.  Barclay,  6  Bani.& 
Cressw.  141. 

a  Paley  on  Agency,  by  Lloyd,  132 ;  Houghton  r.  Mathews,  3  Bos.  &  Pail.  485 ; 
8  Chitty  on  Coram,  and  Manuf.  552,  553  ;  Montagu  on  Lien,  Pt  1,  ch.  1,  pp.  8, 
10 ;  Ex  parte  Shank,  1  Atk.  234. 

3  Paley  on  Agency,  by  Lloyd,  132,  147,  148 ;  Weymouth  i;.  Boyer,  1  Ves.  Jr. 
416;  Jackson  v.  Clark,  1  Y.  &  Jerv.  216;  Foster  v.  Hoyt,2  Johns.  Cas.  827; 
]Vlaanss  v.  Henderson,  1  East,  335. 

*  Houghton  t;.  Mathews,  8  Bos.  &  Pull.  485 ;  Smith  on  Merc.  Law,  840,  (2d 
edit.) ;  Id.  pp.  512,  513,  (3d  edit.  1843)  ;  2  Liverm.  on  Agency,  65-68 ;  2  Kent, 
Coram.  Lect  41,  p.  638,  (4th  edit.) ;  Montagu  on  Lien,  Pt  2,  ch.  1,  §  2.  pp.  88, 
84;  Paley  on  Agency,  by  Lloyd,  134-136 ;  Walker  v.  Birch,  6  Term  R  258, 
per  Lawrence,  J. ;  Jarvis  v.  Rogers,  15  Mass.  R.  889,  896. 
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first  place,  it  may  be  waived  by  any  act  or  agreement  between 
the  parties,  by  which  it  is  surrendered,  or  it  becomes  inappli- 
cable.^ As,  for  example,  if,  while  the  property  is  in  the  hands 
of  the  party,  with^  lien  attached  to  it,  he  agrees  to  hold  the 
property  exclusively  for,  or  as  the  property  of,  a  third  person, 
that  will  amount  to  an  implied  waiver  of  his  lien.  So,  the  same 
result  will  take  place,  if  he  expressly  agrees  that  it  shall  no 
longer  be  subject  to  the  lien ;  or  if  he  agrees  to  take  another 
security  in  lieu  of  the  lien.^ 

§  367.  In  the  next  place,  the  voluntary  parting  with  the  pos- 
session of  the  goods  wilL  amount  to  a  waiver  or  surrender  of  a 
lien ;  for,  as  it  is  a  right  founded  upon  possession,  it  must  ordi- 
narily cease  when  the  possession  ceases.^  In  such  cases,  it  mat- 
ters  not,  whether  the  party  absolutely  parts  with  the  possession, 
rightfully  or  wrongfully  ;  or  whether  it  is  with  the  assent  of  the 
owner ;  or  whether  it  is  by  his  own  tortious  conversion  of  the 
property,  or  by  some  other  unauthorized  act.  Thus,  if  an  agent 
should  make  a  shipment  of  goods,  consigned  to  the  order  of  his 
principal,  (it  would  be  different,  if  it  were  to  his  own  order,)  * 
it  would  destroy  the  lien  of  the  agent  on  those  goods  equally, 
whether  the  shipment  were  by  the  orders  of  the  principal,  or  in 
violation  of  his  orders ;  for,  in  such  a  case,  the  transfer  of  the 
property  would  be  complete  and  absolute.^  But  it  might  be  dif- 
ferent in  a  case,  where  the  transfer  was  merely  qualified,  and  not 
absolute  ;  for,  if  such  transfer  were  rightful,  then  the  lien  would 
not  be  lost.     But,  if  it  were  wrongful,  then  it  would  be  lost. 

1  Piesch  V.  Dickson,  1  Mason,  Cir.  R.  9. 

9  Montagu  on  Lien,  Pt.  3,ch.  1,  p.  40-48 ;  2  Bell,  Comm.  §  776,  (4th  edit.) ; 
Id.  pp.  96,  97,  (5th  edit.);  3  Chitty  on  Comm.  and  Manuf.  556,557;  Ante, 
§362. 

3  Paley  on  Agency,  by  Lloyd,  142,  144  ;  2  Kent,  Comm.  Lect  41,  p.  639,  (4th 
edit.)  ;  Kruger  t?.  Wilcox,  cited  1  Burr.  494  ;  3  Chitty  on  Comm.  and  Manuf. 
549,  550,  554,  555 ;  Sweet  v.  Pym,  1  East,  R.  4 ;  Daubigny  v.  Duval,  5  Term 
B.  604 ;  Owenson  v,  Morse,  7  Term  R.  64  ;  Kruger  v.  Wilcox,  Ambler,  R.  254  ; 
2  Liverm.  on  Agency,  75-77,  (edit.  1818)  ;  2  Bell,  Comm.  §  774,  (4th  edit.) ;  Id. 
p.  91-97,  (5th  edit) ;  Id.  pp.  116,  117. 

<  Ante,  §  361 ;  Paley  on  Agency,  by  Lloyd,  144,  145;  2  Liverm.  on  Agency, 
76,  76,  (edit.  1818) ;  8  Chitty  on  Comm.  and  Manuf.  655. 

«  Paley  on  Agency,  by  Lloyd,  142-144 ;  3  Chitty  on  Comm.  and  Manuf.  649, 
650,  554,  565  ;  Sweet  i7.  Pym,  1  East,  R.  4  •  Abbott  on  Shipp.  Pt  3,  ch.  9,  §  7, 
p.  873,  (edit  1829.) 
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Thus,  for  example,  an  agent  who  has  a  lien  on  property,  may 
lawfully  transfer  and  pledge  the  same  to  another  person  as  a  secu- 
rity, to  the  extent  of  the  amount  due  to  himself,  and  for  which 
he  has  the  lien,  if  he  apprizes  such  person,  at  ^he  time  of  the  lien, 
that  he  is  to  hold  the  property  solely  for  the  lien  and  no  more ; 
for  that  being  a  rightful  exercise  of.  his  authority,  it  amounts  to 
a  mere  appointment  of  the  party  to  keep  possession  as  his  ser- 
vant, and  the  lien  is  not  thereby  extinguished ;  for  the  possession 
still  continues  properly  to  be  the  possession  of  the  agent.^  On 
the  other  hand,  if  an  agent  should  tortiously  pledge  the  property 
of  his  principal  generally  for  advances  made  to  himself,  by  that 
very  act  his  own  lien  upon  the  property  would  be  gone,  notwith- 
standing the  possession  of  the  pledgee  might,  in  some  sense, 
be  treated  as  his  own  possession ;  for  the  change  of  possession 
would  be  tortious,  and  be  deemed  a  waiver,  or  extinguishment 
of  his  lien.^  So,  if  a  person  having  a  lien  on  goods,  should 
cause  them  to  be  taken  in  execution  at  his  own  suit,  he  would 
lose  his  lien  thereby,  although  he  should  become  the  purchaser 
of  them  at  the  execution  sale,  and  they  never  were  removed  from 
his  premises ;  for  the  sheriff  took  possession  under  the  execution 
with  his  consent,  and  his  possession,  as  purchaser,  is  a  new  and 
subsequent  possession.^ 

§  368.  Such  is  the  general  rule  as  to  possession.  But  there 
are  certain  xBases,  which  constitute  exceptions  to  the  application 
of  the  rule,  and  in  which,  in  favor  of  trade  and  the  apparent  in- 
tention of  the  parties,  the  lien  is  preserved,  although  the  posses* 
sion  of  the  property  is  parted  with.  Thus,  for  example,  a  factor 
who,  by  lawful  authority,  sells  the  goods  of  his  principal,  and 


^  Paley  on  Agency,  by  Lloyd,  144,  145,  217;  8  Chitty  on  Comm.  and  Manofl 
551,  555 ;  Montagu  on  Lien,  B.  1,  Pt  4,  ch.  4,  p.  74 ;  McCombie  v.  Davies, 
7  East,  R.  7  ;  Mann  v.  Shifner,  2  East,  R.  529  ;  Gainsford  t;.  Duillet,  13  Martin, 
R.  284  ;  2  Kent,  Comm.  Lect.  41,  p.  639,  (4th  edit.)  ;  2  Liverm.  on  Agency,  78, 
(edit  1818)  ;  Thompson  v.  Farmer,  1  Mood.  &  Malk.  48 ;  Urqahart  v.  Mclver, 

4  Johns.  R.  103 ;  Jarvis  v,  Rogers,  15  Mass.  R.  389,  408 ;  Clemson  v.  DaTidson, 

5  Binn.  392. 

2  McCombie  v.  Da  vies,  7  East,  R.  7;  Ante,  §  78,  113,  and  notes  lb.;  Ship- 
ley V,  Kymer,  1  M.  &  Selw.  484 ;  Solly  v,  Rathbone,  2  M.  &  Selw.  298 ;  Martini 
V.  Coles,  1  M.  &  Selw.  140;  Boyston  t;.  Coles,  6  M.  &  Selw.  14;  Cockran  v. 
Irlam,  2  M.  &  Selw.  301. 

3  Jacobs  r.  Latour,  6  Bing.  R  130.    See  Campbell  v.  Proctor,  6  GreenL  12. 
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{5lurt9  with  the  possession  under  the  sale,  is  not  deemed  to  lose 
his  lien  thereby ;  but  it  attaches  to  the  proceeds  of  the  sale  in  the 
hands  of  the  vendee,  and  also  to  the  securities  therefor  in  the 
hands  of  the  factor,  in  lieu  of  the  original  property.^  This  ex- 
ception is  grounded  upon  the  manifest  inconvenience  which 
would  otherwise  attend  all  factorage  transactions ;  for  a  factor 
would  rarely  sell,  except  for  ready  money,  if  thereby  he  should 
lose  his  lien  ;  and  yet  a  sale  on  credit  would  be,  or  might  be,  in- 
comparably more  beneficial  for  his  principal.  Hence,  the  law 
presumes,  that  the  parties  tacitly  agree,  that  the  securities  and 
proceeds  shall  stand  charged  with  the  original  lien ;  and  this 
tacit  understanding  is  now  universally  in  coincidence  with  the 
usage  of  trade.2  Indeed,  a  factor  is  deemed,  for  many  purposes, 
as  the  owner  of  the  property,  especially  when  he  has  demands 
upon  it  for  advances  and  debts.^  Cases  of  a  similar  nature  may 
occur,  where  there  is  an  express  agreement  between  the^  parties, 
that  the  lien  shall  not  be  lost  by  a  transfer  of  the  possession ;  for, 
in  all  such  cases,  the  rule  of  law  is,  Conventio  vincet  legem.^ 

§  369.  Another  exception  is,  where  the  possession  has  not 
been  voluntarily  parted  with,  but  has  been  taken  from  the  party 
by  fraud,  or  force,  or  mistake ;  for,  in  such  a  case,  it  would  be 
against  the  first  principles  of  justice  to  allow  the  lien  to  be 
divested.^  Another  exception  (as  we  have  just  seen)  is,  where 
the  party  parts  with  the  possession,  sub  modo  only,  as  upon  a 
pledge  of  his  own  lien  as  security  to  a  third  person.^  And  an- 
other exception,  of  course,  is  of  maritime  liens,  and  other  special 
liens,  already  alluded  to.^ 

1  Paley  on  Agency,  by  Lloyd,  147 ;  Drinkwater  v.  Goodwin,  Cowp.  R.  251 ; 
Houghton  V.  Mathews,  3  Bos.  &  Pull.  489  ;  3  Chltty  on  Comm.  and  Manuf.  550, 
651,  555,  656  ;  Montagu  on  Lien,  Pt.  1,  ch.  1,  p.  10  ;  2  Bell,  Comm.  §  774,  (8), 
(4th  edit.)  ;  Id.  p.  115-117,  (5th  edit) 

2  Ibid. 

3  Drinkwater  v.  Goodwin,  Cowp.  R.  251 ;  Houghton  i;.  Mathews,  8  Bos.  &  Pull. 
485. 

*  Paley  on  Agency,  by  Lloyd,  147;  3  Ghitty  on  Comm.  and  Manuf.  650,  656; 
Dodsley  v,  Varley,  12  Adolph.  &  Ellis,  682. 

6  3  Chitty  on  Comm.  and  Manuf.  556  ;  Montagu  on  Lien,  Pt  1,  ch.  1,  p.  11; 
Pierson  p.  Dunlop,  Cowp.  R.  571 ;  Wallace  r.  Woodgate,  Ryan  &  Mood.  R.  198 ; 
S.  C.  1  Carr.  &  Payne,  R.  575. 

•  Ante,  §  867. 

7  Ante,  §  352» 
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§  370.  It  may  be  added,  under  this  head,  that  although  a  li^ 
is  lost  by  parting  with  the  possession,  yet  it  may  revive  and  re- 
attach upon  the  property  coming  again  into  the  possession  of  the 
party  entitled  to  the  lien,  if  it  so  comes  as  the  property  of  the 
same  owner  against  whom  his  right  exists,  and  no  new  interme- 
diate equities  have  affected  it,^  This,  at  least,  is  true,  in  regard  to 
a  general  lien  ;  for,  in  such  a  case,  it  will  attach  upon  fresh  goods 
which  have  for  the  first  time  come  to  hand  ;  and  there  is  no  rea- 
son why  it  should  not  equally  attach  to  the  old  property  coming 
back  again.  How  far  the  same  principle  will  apply  to  a  specific 
or  particular  lien  does  not  seem  to  be  settled  ;  although  the  inti- 
mations in  judicial  opinions  are  against  it.^ 

§  371.  Fourthly.  In  what  manner  a  lien  may  be  enforced  and 
taken  advantage  of.  In  respect  to  the  rights  confeired  upon  a 
party  by  a  lien,  it  may  be  stated  that  they  are  generally  of  a  very 
limited  jiature.  As  a  lien  is,  ordinarily,  nothing  more  than  a 
right  of  retainer  of  the  property,  the  party  entitled  to  the  lien 
cannot  ordinarily  sell  or  dispose  of  the  property,  in  order  to  sat- 
isfy his  lien,  unless  with  the  consent  of  the  owner,  either  express 
or  implied,  firom  the  nature  and  objects  of  the  very  transactioa 
Thus,  for  example,  if  goods  are  consigned  to  a  factor  for  sale, 
and  he  makes  advances  upon  them,  he  is,  of  course,  invested 
with  a  right  to  sell  them,  and  may  out  of  the  proceeds  satisfy  lus 
lien,  or  use  it  by  way  of  set-off.^  Nay,  in  certain  cases,  where  he 
has  made  advances  as  a  factor,  it  would  seem  to  be  clear,  that  he 
may  sell  to  repay  himself  for  those  advances,  without  the  assent 
of  the  owner,  {invito  domino,)  if  the  latter,  after  due  notice  of  the 
intention  to  sell  for  the  advances,  does  not  repay  him  the  amount^ 


1  Paley  on  Agency,  by  Lloyd,  145, 146  ;  3  Chitty  on  Comm.  and  Mannf  557, 
558 ;  Whitehead  v.  Vaugban,  Cook's  Banking  Laws,  579  ;  Spring  r.  S.  Carolixui 
Ins.  Co.  8  Wheat.  R.  268,  285,  286 ;  2  Bell,  Comm.  p.  117,  (5th  edit) 

«  Hartley  v.  Hitchcock,  1  Starkie,  R.  408 ;  Jones  v.  Pearl,  1  Starkie,  R.  556; 
Bosanquet  v,  Dodman,  1  Starkie,  R.  1;  Montagu  on  Lien,  Pt  1,  ch.  1,  pp.  19} 
20 ;  2  Bell,  Comm.  §  774,  (4),  (4th  edit) ;  Id.  pp.  116,  117,  (5th  edit) 

3  3  Chitty  on  Comm.  and  Manuf.  551 ;  Pothonier  v.  Dawson,  Holt's  IST.  P.  Bep. 
383 ;  Zoit  v.  Millaudon,  16  Martin,  R.  471 ;  Montagu  on  Lien,  Pt  1,  ch.  8,  pp.  28, 
24 ;  2  Liverm.  on  Agency,  103, 104,  (edit.  1818)  ;  2  Kent,  Comm.  Lect  41,  p.  642, 
(4th  edit) ;  2  Bell,  Comm.  p.  117,  (5th  edit) 

4  This  point  was  expressly  decided  in  the  Supreme  Court  of  Massachosettiy  in 
the  case  of  Parker  v.  Brancker,  22  Pick.  R.  40.     [In  England  it  has  been  de- 

V 


i 


OH.  XIY.]  RIGHT  OF  LIEN  07  AGENTS.  481 

But,  except  in  a  few  and  limited  cases  of  this  sort,  the  right  of 
the  holder  of  the  lien  seems  to  be  confined  to  the  mere  right  of 
retainer,  which  may  be  used  as  a  defence  to  any  action  for  the 
recovery  of  the  property,  brought  against  him,  or,  as  a  matter  of 
title,  or  special  property,  to  reclaim  the  property  by  action,  if  he 
has  been  unlawfully  dispossessed  of  it.^  In  many  cases,  how- 
ever, where  the  lien  itself  does  not  confer  a  right  of  sale,  a  Court 
of  Equity  will  decree  it,  as  a  part  of  its  own  system  of  remedial 
justice  ;2  and  Courts  of  Admiralty  are  constantly  in  the  habit  of 
decreeing  a  sale,  to  satisfy  maritime  liens,  such  as  bottomry  bonds, 
seamen's  wages,  repairs  of  foreign  ships,  salvage,  and  other  claims 
of  a  kindred  nature.^ 

§  372.  But  it  seems,  that  even  a  lien  or  right  of  retainer  is  not, 
or  may  not  be,  deemed,  under  all  circumstances,  an  unqualified 
right  at  least,  as  against  the  owner ;  for  it  has  been  said,  that, 
although  an  agent  has  a  lien  upon  the  property  of  his  principal 
for  any  advances  or  balance  due  him,  yet  he  has  not  a  right  to 
retain  more  of  the  property,  when  demanded  by  the  principal, 
than  is  sufficient  to  secure  and  satisfy  his  lien ;  and,  as  to  the 
residue,  he  is  bound  to  obey  the  orders  of  the  principal.*    This  is 


cided,  that  the  factor  has  no  right  to  sell  the  goods,  contrary  to  the  orders  of  his 
principal,  though  the  latter  has  neglected  a  request  to  repay  the  advances.  Smart 
V.  Sandars,  5  Mann.,  Grang.  &  Scott,  K.  895.]  See  also  8  Cliitty  on  Comm.  and 
Manuf.  551.  In  Pothonier  v.  Dawson,  Holt's  N.  P.  Rep.  883,  Lord  Chief  Justice 
Gibbs  said  :  **  Undoubtedly,  as  a  general  proposition,  a  right  of  lien  gives  no  right 
to  sell  the  goods.  But  when  goods  are  deposited,  by  way  of  security,  to  indem- 
nify a  party  against  a  loan  of  money,  it  is  more  than  a  pledge.  The  lender's  rights 
are  more  extensive  than  such  as  accrue  under  an  ordinary  lien  in  the  way  of 
trade.  These  goods  were  deposited  to  secure  a  loan.  It  may  be  inferred,  there- 
fore, that  the  contract  was  this :  *  If  I  (the  borrower)  repay  the  money,  you  must 
redeliver  the  goods ;  but  if  I  fail  to  repay  it,  you  may  use  the  security  I  have  left 
to  repay  yourself.'  I  think,  therefore,  the  defendant  had  a  right  to  sell."  See 
Zoit  V,  Millaudon,  16  Martin,  R.  470  ;  8  Kent,  Comm.  Lect.  41,  642,  (4th  edit.)  ; 
Rice  V.  Austin,  17  Mass.  R.  197. 

1  8  Chitty  on  Comm.  and  Manuf.  551 ;  The  Ship  Packet,  8  Mason,  334 ;  Greene 
r.  Farmer,  4  Burr.  2218  ;  2  Liverm.  on  Agency,  108, 104,  (edit.  1818) ;  Paley  on 
Agency,  by  Lloyd,  181;  Scott  r.  Franklin,  15  East,  428. 

«  2  Kent,  Comm.  Lect.  41,  p.  642,  (4th  edit) ;  2  Liverm.  on  Agency,  108, 104, 
(edit.  1818) ;  1  Story  on  Eq.  Jurisp.  §  506 ;  2  Story  on  Eq.  Jurisp.  §§  1216, 1217. 

8  Abbott  on  Shipp.  Pt.  8^  ch.  10,  §  2,  and  note  to  American  edition,  1829 ; 
Id.  Pt  2,  ch.  2,  §  10-17,  and  notes ;  Id.  §§  1 7,  27-29 ;  Id.  R.  4,  ch.  4,  §  1. 

4  Jolly  17.  Blanchard,  1  Wash.  Cir.  R.  252,  255. 
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a  point,  however,  which  is  manifestly  open  to  question,  since  the 
lien  extends  over  the  whole  property,  as  a  tacit  pledge ;  and  the 
agent  does  not  seem  any  more  bound  to  part  with  any  of  it, 
until  bis  claim  is  satisfied,  than  a  pledgee  would  be  bound  in 
the  case  of  an  express  pledge.^  But,  be  this  as  it  may  be,  it 
is  certain,  that  the  owner  has  a  perfect  right  to  dispose  of  the 
property,  subject  to  the  lien,  as  he  may  please ;  and  the  party 
to  whom  he  conveys  it,  will  have  a  perfect  title  to  it,  upon  dis- 
charging the  lien.2  It  may  be  added,  that  a  lien  is  a  personal 
privilege  of  the  party  himself,  who  is  entitled  to  it,  and  cannot 
be  set  up  by  any  third  person  against  the  principal,  either  as  a 
defence,  or  as  a  cause  of  action.^ 

§  373.  Having  disposed  of  these  general  considerations  in  re- 
gard to  liens,  all  of  which  do  or  may  apply  to  liens  created  by 
agency,  let  us  now  proceed  to  the  more  immediate  object  of 
these  Commentaries,  and  inquire,  what  liens  belong  to  agents, 
in  general,  and  what  belong  to  particular  classes  of  agents.  The 
former  may  be  disposed  of  in  a  very  few  words*;  for,  in  cases 
of  agency,  there  generally  exists  a  particular  right  of  lien  in 
the  agent  for  all  his  commissions,  expenditures,  advances,  and 
services,  in  and  about  the  property  or  thing  intrusted  to  his 
agency,  whenever  they  were  proper,  or  necessary,  or  incident 
thereto.  This  is  strictly  true  in  all  cases  of  mere  private  agency, 
unless  there  is  some  private  agreement,  express  or  implied,  or 
some  usage  of  trade  or  business,  which  repels  or  excludes  the 
lien.*  Thus,  for  example,  attorneys,  bankers,  brokers,  factors, 
carriers,  packers,  dyers,  shipwrights,  wharfingers,  commission 
merchants,  auctioneers,  supercargoes,  and  masters  of  ships  have 
all  a  lien  on  the  papers,  documents,  goods,  merchandise,  and 
other  property  committed  to  their  care  in  the  course  of  their 


*  See  Davis  v.  Bowcher,  5  Term  R.  488. 

2  The  Ship  Packet,  3  Mason,  R.  334 ;  Walter  v,  Ross,  2  Wash.  Cir.  R.  288. 

3  Holly  V.  Iluggeford,  8  Pick.  R.  73. 

*  Paley  on  Agency,  by  Lloyd,  127,  128,  131;  3  Chitty  on  Comm.  and  Manafl' 
637-640 ;  Smith  on  Merc.  Law,  337,  (2d  edit.)  ;  Jd.  B.  4,  ch.  2,  §  2,  p.  515,  (8d 
edit.  1813)  ;  2  Liverm.  on  Agency,  34,  36,  (edit.  1818) ;  Id.  98-103 ;  Montagu  on 
Lien,  Pt.  2,  ch.  1,  p.  26-36;  ch.  2,  p.  36-38;  2  Bell,  Comm.  §§  777,  779,  781,  782, 
(4th  edit.)  ;  Id.  p.  114-118,  (5th  edit) 
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agency,  for  the  sums  due  to  them  for  their  commissions,  dis- 
bursements, advances,  and  services,  in  and  about  the  same.^ 

§  374.  Factors  and  agents  for  the  purchase  of  goods  have 
also  a  lien  on  the  goods,  when  purchased,  for  the  moneys  paid 
and  liabilities  incurred  by  them  in  respect  to  such  purchase ; 
and,  unless  the  usage  of  trade,  or  the  particular  agreement  or 
course  of  dealing  between  the  parties,  varies  this  right,  they  are 
not  bound  to  part  with  the  possession  of  the  goods,  or  to  deliver 
them,  or  to  ship  them,  subject  to  the  absolute  control  of  the 
principal,  until  they  are  reimbursed  or  secured  for  such  advances 
and  liabilities.^ 

§  375.  Particular  liens,  then,  belonging  to  all  classes  of  agents, 
let  us,  in  the  next  place,  inquire,  to  what  classes  of  agents  gen- 
eral liens  appropriately  appertain.  From  what  has  been  already 
said,  it  is  clear,  that  all  general  liens  have  their  origin  in  the 
positive  or  implied  agreement  of  the  parties.^  Some  of  them, 
however,  have  now,  by  the  general  usage  of  trade,  becomes  so 
fixed  and  invariable,  that  no  proof  whatsoever  is  required  to 
establish  their  existence ;  but  courts  of  justice  take  notice  of 
them,  as  a  matter  of  course.  Others,  again,  are  so  variable  and 
uncertain,  or  are  so  much  affected  by  local  usages,  that  in  all 
cases  of  controversy,  they  are  required  to  be  established  by  com- 
petent proofs,  before  they  are  admitted.*  In  practice,  however, 
except  for  this  purpose,  the  distinction  between  general  liens  by 
the  usage  of  trade,  and  those  arising  from  positive  or  special 
agreement,  is  little  attended  to ;  and  therefore  it  need  not  be 
insisted  on  in  this  place.^  Let  us,  then,  proceed  to  examine 
some  of  the  more  common  cases,  in  which  these  general  liens 
exist. 


*  Montagu  on  Lien,  Pt.  2,  ch.  1,  p.  26-30 ;  8  Chitty  on  Comm.  and  Manuf. 
638-642,689;  Paley  on  Agency,  by  Lloyd,  127-187;  Id.  90,  91,  note;  2  Kent, 
Comm.  Lect  41,  p.  640,  (4th  edit.)  ;  Abbott  on  Shipp.  Pt.  8,  ch.  1,  §  7 ;  Id.  ch.  8, 
§11;  Hunt  V,  Haskell,  24  Maine  U.  389. 

«  Stevens  w.  Robins,  12  Mass.  R.  180.  See  Williams  v,  Littlefield,  12  Wend. 
R.  362,  370 ;  2  Bell,  Comm.  §§  775,  799,  (4th  edit.) ;  Id.  p.  105-111,  (5tb  edit)  ; 
Holbrook  r.  Wright,  24  Wend.  R.  169 ;  Knapp  v.  Alvord,  10  Paige,  R.  205. 

3  Ante,  354,  355. 

4  3  Chitty  on  Comm.  and  Manuf.  644-646 ;  2  Bell,  Comm.  §  789-806,  (4th 
edit)  ;  Id.  p.  105-124,  (5th  edit) 

6  Ante,  §  354-856. 
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§  376.  And,  first,  in  relation  to  factors.  It  is,  now  incontrover- 
tibly  established,  as  a  matter  of  law,  derived  from  long  usage, 
and  admitted  without  proofs,  that  factors  have  a  general  lien 
upon  every  portion  of  the  goods  of  their  principal  in  their  pos- 
session, and  upon  the  price  of  such  as  are  lawfully  sold  by  them, 
and  the  securities  given  therefor,  for  the  general  balance  of  the 
accounts  between  them  and  their  principal,  as  well  as  for  the 
charges  and  disbursements,  arising  upon  those  particular  goods.^ 
The  lien  may  also  extend  to  all  sums  for  which  a  factor  has  be- 
come  liable,  as  a  surety  or  otherwise,  for  his  principal,  wherever 
the  suretyship  has  resulted  from  the  nature  of  the  agency,  or  it 
has  been  undertaken  upon  the  footing  of  such  a  lien.^  But  it 
does  not  extend  to  other  independent  debts,  contracted  before, 
and  without  reference  to,  the  agency.^ 

§  377.  The  general  lien  of  a  factor  will  attach,  not  only  to 
goods  which  have  actually  come  into  the  factor's  possession  in 
the  lifetime  of  the  principal,  but  also  to  goods  which,  at  the 
death  of  the  principal,  are  in  transitu  to  the  factor,  and  aftei^ 
wards  come  to  his  hands,  where  he  has  advanced  money,  or 
accepted  bills  on  account  of  them,  to  the  extent  of  such  ad- 
vances or  acceptances,  and  the  incidental  charges  of  the  con- 
signment.^ If  goods  come  to  the  possession  of  the  factor  after 
a  secret  act  of  bankruptcy,  committed  by  the  principal,  the 


i  Paley  on  Agency,  by  Lloyd,  128,  129,  note  ;  2  Kent,  Comm.  Lect  41,  p.  640, 
(4th  edit.)  ;  2  Liverm.  on  Agency,  p.  88,  (edit.  1818) ;  8  Chitty  on  Comm.  and 
Manuf.  544-546  ;  Smith  on  Merc.  Law,  838,  839,  (2d  edit.)  ;  Id.  B.  4,  eh.  2,  §  2, 
p.  515,  (3d  edit  1843  ;)  Krugcr  v.  Wilcox,  Ambler,  R.  252 ;  Hudson  v.  Granger, 

5  Bam.  &  Aid.  22,  31,  82 ;    Godin  v.  London  Assur.  Co.  1  W.  Bl.  104 ;   S.  C 

1  Burr.  489  ;  Jarvis  v.  Rogers,  15  Mass.  R.  889,  396  ;  Peisch  v.  Dixon,  1  Mason, 
R.  10 ;  Burrill  v.  Phillips,  1  Gallis.  R.  860 ;  2  Bell,  Comm.  §§  799, 800,  (4th  edit) ; 
Id.  p.  114-118,  (5th  edit.) 

2  Liverm.  on  Agency,  38-40,  (edit  1818) ;  Drinkwater  v.  Goodwin,  Cowp.  B. 
251 ;  Foxcroft  v,  Devonshire,  2  Burr.  R.  931 ;  Haomiond  v.  Barclay,  2  East,  R 
227 ;  Paley  on  Agency,  by  Lloyd,  129,  130. 

3  Paley  on  Agency,  by  Lloyd,  134-136  ;  Drinkwater  t7.  Goodwin,  Cowper,  B. 
251 ;  2  Liverm.  on  Agency,  65,  66,  (edit  1818)  ;  Houghton  v.  Mathews,  8  Bos. 

6  Pull.  485;  Stevens  v,  Robins,  12  Mass.  R.  182;  Smith  on  Merc  Law,  839, 
840  ;  Olive  v.  Smith,  5  Taunt  66  ;  Ante,  §  366. 

*  Paley  on  Agency,  by  Lloyd,  140;  Hammond  i;.  Barclay,  2  East,  R.  227; 

2  Liverm.  on  Agency,  44, 45,  (edit  1818) ;  2  Bell,  Comm.  §§  800, 801,  (4th  edit); 
Id.  p.  114-118,  (5th  edit) 
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factor  will  not  be  entitled  to  retain  the  goods  against  the  as- 
signees, for  advances  or  acceptances,  made  after  such  act  of 
bankruptcy,  upon  the  faith  of  the  consignment  of  the  goods  to 
him,  although  such  act  was  unknown  to  him  at  the  time  of  the 
advances  or  acceptances ;  for  the  act  of  bankruptcy  devests  the 
property  out  of  the  bankrupt^  Whether  the  like  effect  would 
be  produced,  where  the  act  of  bankruptcy  was  committed  after 
the  advances  or  acceptances  were  made,  and  while  the  goods 
were  in  transitu  to  the  factor,  is  a  point,  upon  which  doubts  have 
been  entertained ;  but  the  weight  of  judicial  opinions  seems 
against  the  lien.^ 

§  378,  This  general  lien,  given  to  factors,  has  been  established 
upon  its  manifest  tendency  to  aid  the  interests  of  trade  and 
commerce,  and  to  promote  confidence  and  a  liberal  spirit  on  the 
part  of  factors  in  respect  to  advances  to  their  principals.^  It  is 
deemed  to  exist  in  all  cases,  until  the  contrary  presumption  is 
clearly  established.  But,  if  such  a  presumption  is  clearly  estab- 
lished, and,  a  fortiori^  if  ah  express  agreement  repelling  it,  is 
proved,  then  the  lien  of  the  factor  fails,  as  every  other  lien  does, 
when  it  contravenes  the  intention  of  the  parties.^  It  was  for- 
merly thought,  that  this  lien  of  a  factor  was  dissolved  by  the 
death  of  the  principal,  and  that  it  could  not  be  asserted  against 
the  specialty  creditors  of  the  deceased.^  But  this  doctrine  has 
no  just  foundation  in  principle ;  and  it  has  long  since  been 
deemed  utterly  unsupportable.^ 

§  379.  Secondly.  In  relation  to  Insurance  Brokers.  This 
class  of  agents,  also,  have  now,  by  general  usage,  a  lien  upon 

J  Copland  v.  Stein,  8  Term  R.  199. 

*  Nichols  V,  Clent,  8  Price,  R.  647.  But  see  Foxcroft  v.  Devonshire,  2  Burr. 
931 ;  Kinlock  v,  Craig,  8  Tenn  R.  119,  788 ;  Lempriere  v.  Pasley,  2  Term  R. 
485 ;  Hammond  v.  Barclay,  2  East,  R.  227  ;  2  Liverm.  on  Agency,  42-48  ;  Id. 
69-74 ;  Id.  78,  (edit.  1818)  ;  Paley  on  Agency,  by  Lloyd,  121-128  ;  Montagu  on 
Lien,  B.  1,  Pt  4,  ch.  4,  p.  79  ;  Rice  v.  Austin,  17  Mass.  R.  197  ;  2  Bell,  Comm. 
§  800,  (4th  edit.)  ;  Id.  p.  114-118,  (5th  edit.) . 

3  Paley  on  Agency,  by  Lloyd,  128, 129. 

4  Ante,  §  862;  2  Liverm.  on  Agency,  61-54,  (edit  1818);  Walker  t?.  Birch, 
6  Term  R,  25S ;  Mabar  v.  Massias,  2  W.  Black.  R.  1072 ;  Weymouth  v,  Boyer, 
1  Ves.  Jr.  416. 

6  Chapman  t;.  Darby,  2  Vem.  R.  117 ;  2  Liverm.  on  Agency,  79,  (edit.  1818.) 
6  Paley  on  Agency,  by  Lloyd,  128,  129,  note  (m)  ;  Montagu  on  Lien,  B.  1, 
Pt  4,  ch.  4,  p.  77-80.    See  Lempriere  t;.  Pasley,  2  Term  R.  486,  490,  491. 


the  policies  of  insurance  in  their  hands,  procnret 
their  principals,  as  also  upon  the  moneys  received 
such  policies,  not  only  for  the  amount  of  their  coo 
tlie  premiums  for  the  particular  policies,  but  also  fi 
of  their  general  insurance  account  with  tbeli  em 
the  lien  does  not  extend  to  cover  any  balance  due  i 
foreign  to  that  of  effecting  policies  of  insurance, 
does  not  extend  to  such  a  claim  ;  ^  although,  in 
may  be  made  available  by  way  of  set-off,  and,  in  i 
ruptcy,  by  way  of  mutual  debt  and  mutual  credi 
aho,  for  a  general  balaoce,  extends  to  cases,  where 
broker  procures  a  policy  for,  and  in  the  name  of. 
acts  as  agent  for  a  third  person,  where  the  agenc 
to  the  broker ;  for,  in  such  a  case,  the  broker  has  t 
with  the  agent,  as  if  he  were  the  principal,  and  his 
coatrollable  by  such  secret  agency.*  But,  where 
the  broker,  that  the  party  acts  for  another,  there  bb 
confined  to  the  commissions,  and  premium,  and  c1 
very  policy.' 

J  380.  Thirdly.    In  relation  to  Bankers.    Banker 
ner,  have  a  general  lien  upon  all  notes,  bills,  and  ol 


I  2  LiTcrm.  on  Agency,  78,  80,  (edit.  1818)  ;  3  Chitty  on  O 
fl4G;  Paley  on  Agency,  by  Lloyd,  130;  Caslling  p,  Aubert,  2  ] 
33l;  Mann  v.  Skiffner,  2  East,  R.  623  ;  Hovil  v.  Pack,  7  East, 
V.  The  Philad.  Insur.  Co.  5  Binu.  538 ;  Smith  on  Merc.  Law,  33 
Id.B.  4,  ch.  2,  §  2,  p.  516,  {3d  edit.  1813);  Spring  v.  So.  C 
8  Wheat  R.  268,  2S5  ;  Moody  v.  Webster,  3  Pick,  R.  454 ;  2  B 
(Ilk  edit);  Id.  p.  114-118,  (5ih  edit.) 

a  2  Liverm.  on  Agency,  80-87,  (edit.  1818)  ;  Olive  v.  Smitl 
Paley  on  Agency,  by  Lloyd,  134-136 ;  Id.  147 ;  2  Bell,  Comm.  j 
Id.  p.  120-123,  (Sth  edit.)  ;  Ante,  §  365. 

3  Olive  V.  Smith,  6  Taunt.  R.  56  ;  2  Livarm.  on  Agency,  80- 
Paiker  u.  Carter,  Cooke,  Bank.  Law,  567,  (5th  edit.)  ;  2  Bell,  C< 
(4l!i  edit.)  ;  Id.  p.  120-123,  (5lh  edit);  Ante,  §  370. 

*  Liverm.  on  Agency,  87-98,  (edit  1818);  Mann  v.  Forres 
CO  ;  Weatwood  d.  Bell,  4  Catnpb.  R.  349  ;  Foster  p.  Hoyt,  2 
Maansa  u.  Henderson,  1  East,  R.  335. 

s  Ibid.;  Snook  v.  Davidson,  2  Campb.  R.  218;  Mann  p.  Sf 
S!3;  2  Bell,  Comm.  g  804,  (4th  edit.) ;  Id.  p.  120-123,  (Sth  «di 
son.  IS  Petere,  R.  1,  21,  22 ;  Bank  of  the  Metropolis  v.  The  Nei 
17  Pctere,  R.  174;  S.  0.  1  Howard,  Sop.  Ct.  R.  284. 
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deposited  with  them  by  their  customers,  for  the  balance  due  to 
them  on  general  account^  Indeed,  they  may  properly  be  consid- 
ered as  holders  for  value  of  notes,  and  bills,  and  other  securities, 
indorsed  in  blank,  and  deposited  with  them,  for  all  advances,  and 
for  all  acceptances,  past  and  future  made  by  them,  for  a  customer, 
which  exceeds  its  cash  balance.^  And,  under  such  circumstances, 
they  may  sue  upon  such  securities,  and  recover  thereon,  at  least 
to  the  amount  of  the  balance  due  to  them.^ 

§  381.  But  here,  as  in  other  cases  of  lien,  the  right  to  retain 
for  the  general  balance  of  accounts  may  be  controlled  by  any 
special  agreement,  which  shows,  that  it  was  not  intended  by  the 
parties ;  as  it  may  also  be  repelled  by  circumstances,  showing, 
that  the  securities  did  not  come  into  the  hands  of  the  banker,  or 
were  not  held  by  him,  in  the  ordinary  course  of  business.^  Thus, 
for  example,  if  securities  have  been  deposited  with  a  banker,  as  a 
pledge  for  a  specific  sum,  and  not  as  a  pledge  generally,  that  will 
repel  the  inference,  that  they  were  intended  to  give  a  lien  for  the 
general  account  or  balance  between  the  parties.^  So,  a  banker 
will  not  have  a  lien  for  his  general  balance  of  account  on  muni- 
ments, or  securities,  casually  left  at  his  banking  house,  after  he 
has  refused  to  advance  money  on  them  as  a  security.^ 

§  382.  Fourthly.    In  regard  to  Common  Carriers.     They  have 


J  Paley  on  Agency,  by  Lloyd,  181 ;  Davis  v.  Bowshcr,  5  Term  K.  488;  Bolton 
V.  Fuller,  1  Bos.  &  Pull.  546  ;  Giles  v.  Perkins,  9  East,  14 ;  Bolland  v.  Bygrave, 
1  Ryan  &  Mood.  271 ;  Jourdaine  t;.  Lefevre,  1  £sp.  R.  66  ;  Smith  on  Mercantile 
Law,  388,  839,  (2d  edit.)  ;  Id.  pp.  514,  515,  (Sd  edit.  1848) ;  2  Bell,  Comm.  §  803, 
(4th  edit.)  ;  Id.  p.  118-120,  (5th  edit.) 

3  Bosanquet  v.  Dudman,  1  Starkie,  R.  1;  Scott  v.  Franklin,  15  East,  R.  428; 
£x  parte  Bloxam,  8  Yes.  531 ;  Hey  wood  v.  Watson,  4  Bing.  R  496  ;  Bramah  v. 
Roberts,  1  Bing.  New  Cas.  469 ;  Percival  v,  Frampton,  2  Cromp.,  Mees.  &  Rose. 
180 ;  Swift  V.  Tyson,  16  Peters,  R.  1,  21,  22. 

8  Ibid ;  Paley  on  Agency,  by  Lloyd,  131 ;  Bolland  v,  Bygrave,  1  Ryan  &  Mood. 
271. 

4  Ante,  §  862. 

5  Paley  on  Agency,  by  Lloyd,  181;  Vanderzee  w.  Willis,  3  Bro.  Ch.  R.  21; 
Smith  on  Merc.  Law,  838,  889,  (2d  edit.) ;  Id.  B.  4,  ch.  2,  §  2,  pp.  514,  515,  (8d 
edit.  1848) ;  2  Bell,  Comm.  §  808,  (4th  edit.) ;  Id.  p.  118-120,  (5th  edit) 

6  taley  on  Agency,  by  Lloyd,  181 ;  Lucas  v.  Dorrien,  7  Taunt  R.  278 ;  Mount- 
fort  V,  Scott,  1  Turn.  &  Russ.  274 ;  Smith  on  Merc.  I^w,  888,  889,  (2d  edit) ; 
Id.  B.  4,  ch.  2,  §  2,  pp.  514, 615,  (8d  edit  1843) ;  2  Bell,  Comm.  §  808,  (4th  edit) ; 
Id.  p.  118-120,  (5th  edit.) 
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a  lien,  not  only  for  the  freight  and  charges  of  carrying  the  par- 
ticular goods,  but  sometimes  also  for  the  general  balance  of 
accounts  due  to  them.  This  general  lien  seems  to  have  origi- 
nated in  special  agreements  and  notices ;  but  it  has  now  become 
common.  Still,  however,  it  is  so  little  favored,  as  a  matter  of 
public  policy,  that  if  disputed,  it  must  be  shown  to  exist  in  tibe 
particular  case,  either  by  a  general  usage,  or  by  a  special  agree- 
ment, or  by  a  particular  mode  of  dealing  between  the  parties.^ 

§  383.  Fifthly.  In  regard  to  Attorneys  at  Law,  and  Solicitors 
in  Equity.  They  also  have  a  general  lien  upon  all  the  papen 
and  documents  of  their  clients  in  their  possession,  not  only  for 
all  the  costs  and  charges  due  to  them  in  the  particular  cause,  in 
which  the  papers  and  documents  come  to  their  possession,  bat 
also  for  the  costs  and  charges  due  to  them  for  other  professional 
business  and  employment  in  other  causes.  This  has  long  been 
the  settled  practice,  and  is  now  fully  recognized  as  an  existing 
general  right^  But  the  lien  upon  papers  and  documents  is  only 
commensurate  with  the  right  of  the  client,  who  delivers  the  papers 
and  documents  to  the  attorney,  and  is  not  valid  against  third 
persons,  claiming  by  a  distinct  title.^  Thus,  for  example,  if  a 
client,  who  deposits  deeds  and  title  papers  with  an  attorney,  be 
only  tenant  for  life,  the  lien  will  be  good  against  him,  but  not 
against  the  remainder-man.*  The  lien  of  an  attorney  or  solicitor 
also  extends,  in  England,  to  all  moneys  received,  and  judgments 
recovered,  and  costs  taxed,  for  his  client,  subject  only  to  any  de- 
ductions, which  the  other  party  may  have  a  right  to,  by  way  of 
cross-costs,  or  set-off.^  The  practice  in  America  is  probably  vari- 
able, being  governed  by  local  practice,  or  by  statutory  provisions. 


1  Rusbforth  t;.  Hadfield,  6  East,  R.  519 ;  S.  C.  7  Ea«t,  R.  224 ;  Wrigbt  v.  SneO, 
5  Barn.  &  Aid.  850 ;  Jarvis  v.  Rogers,  15  Mass.  R.  889,  895,  896  ;  2  BeU,  Comm. 
§§  781,  790 ;  Id.  p.  99-102,  (5th  edit.) 

8  Ex  parte  Nesbitt,  2  Sch.  &  Lefr.  279 ;  Ex  parte  Stirling,  16  Ves.  259;  Ex 
parte  Pemberton,  18  Ves.  882 ;  Stevenson  v.  Blakeiock,  1  Maule  &  Selw.  535; 
Hollis  V,  Claridge,  4  Taunt.  807 ;  Montagu  on  Lien,  B.  1,  Pt.  4,  ch.  8,  p.  59-67; 
Smitb  on  Merc.  Law,  838,  889,  (2d  edit.)  ;  Id.  B.  1,  cb.  2,  §  2,  pp.  514,  515,  (Sd 
edit.  1843) ;  2  Bell,  Comm.  §  796,  (4tb  edit) ;  Id.  p.  111-114,  (5th  edit)  • 

3  Hollis  V,  Claridge,  4  Taunt  R.  807. 

4  Ex  parte  Nesbitt,  2  Schr.  &  Lefr.  279 ;  Montaga  on  Lien,  B.  1,  Pt.  4,  ch.  3, 
p.  61. 

6  Montagu  on  Lien,  B.  1,  Pt  4,  cb.  8,  p.  59-68. 
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The  lien  also  is  strictly  confined  to  papers  and  documents,  which 
come  into  the  possession  of  the  attorney  or  solicitor  in  the  course 
of  professional  employment.^  But,  upon  this  class  of  cases,  it 
seems  unnecessary  to  dwell,  as  agencies  of  this  sort  are  not  with- 
in the  intended  scope  of  these  Commentaries. 

§  384.  Sixthly.  There  are  other  cases  in  which  a  general  lien 
has  been  admitted  to  exist  in  regard  to  particular  classes  of 
agents ;  such,  for  example,  as  packers,  acting  as  factors,  calico- 
printers,  fullers,  dyers,  and  wharfingers.^  But,  in  all  cases  of  this 
sort,  the  general  lien  arises,  either  from  the  usage  of  the  particu- 
lar trade,  or  from  a  special  agreement  of  the  parties,  or  from  the 
peculiar  habit  of  dealing  between  them.^  Independently  of  the 
existence  of  one  or  other  of  these  sources  of  right,  the  law  con- 
fines the  parties  to  the  particular  lien  on  the  goods  themselves, 
incurred  or  due  on  their  sole  account ;  and  the  burden  of  proof 
is  on  those  who  set  up  a  general  lien,  to  establish  it  by  clear  and 
determinate  evidence.* 

§  385.  We  may  close  this  part  of  the  subject,  in  relation  to 
liens  by  agents,  by  remarking,  that  the  mere  fact,  that  an  agent 
has  a  lien  upon  the  property  confided  to  him,  either  for  his  com- 
missions, advances,  disbursements,  or  expenses,  upon  that  prop- 
erty, or  for  his  general  balance  of  account,  does  not  limit  the 
right  of  the  agent  to  that  mere  fund ;  but  the  principal  is  still 
liable  to  him  personally,  in  a  suit  in  personam^  for  the  amount  of 
the  same  claims.^  For,  by  the  general  rule  of  law,  an  agent,  in 
Buch  cases,  trusts  both  to  the  fund  and  to  the  person  of  his  prin- 
cipal.^    [And  a  factor  who  makes  advances  on  goods  consigned 


1  Montagu  on  Lien,  B.  1,  Ft.  4,  cb.  3,  pp.  61,  62 ;  Stevenson  v,  Blakelock,  1 
Maule  &  Selw.  6S5  ;  22  Pick.  210  ;  2  Met  478  ;  4  Gray,  357. 

•  Montagu  on  Lien,  B.  1,  Pt  2,  ch.  1,  §  2,  p.  81-34 ;  3  Chitty  on  Comm.  and 
Manuf.  646  ;  Paley  on  Agency,  by  Lloyd,  130,  181;  Smith  on  Merc.  Law,  338, 
889,  (2d  edit) ;  Id.  B.  4,  ch.  2,  §  2,  pp.  514,  615,  (3d  edit  1843) ;  2  Bell,  Comm. 
§  792,  (4th  edit);  Id.  p.  105-110,  (5th  edit);  Ante,  §  34. 

3  Ibid. 

4  Ibid.;  Holdemess  v.  Collinson,  7  Barn.  &  Cressw.  212;  2  Bell,  Comm.  §  792, 
(4th  edit) ;  Id.  p.  105-110,  (5th  edit) 

6  Ante,  §§  342,  362,  366. 

6  Burrill  t;.  Phillips,  1  Gallis.  R.  360;  Peisch  v.  Dickson,  1  Mason,  R.  10;  Cor- 
lies  r.  Cummings,  6  Cowen,  R.  181 ;  Beckwith  v.  Sibley,  11  Pick.  R.  482  ;  Ante, 
§§  842,  862,  366. 
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to  him,  may  maintain  an  action  to  recover  the  money  advanced, 
even  before  the  goods  are  sold,  unless  there  is  an  agreement  to 
the  contrary.^]  But  this  personal  liability  may  be  waived  by  an 
express  agreement  between  the  parties,  or  by  a  course  of  dealing 
between  them,  which  justifies  the  same  conclusion.^  The  bur- 
den of  proof  of  such  a  waiver,  however,  will  lie  upon  the  prin- 
cipal, and  cannot  be  inferred  from  the  mere  relation  of  principal 
and  factor.^ 

§  386.  Let  us,  in  the  next  place,  consider  what  are  the  rights 
of  sub-agents,  in  regard  to  their  immediate  employers,  and  also 
in  regard  to  the  superior  or  real  principaL  It  may  be  generally 
stated,  that  where  agents  employ  sub-agents  in  the  business  of 
the  agency,  the  latter  are  clothed  with  precisely  the  same  rights, 
and  ^ncur  precisely  the  same  obligations,  and  are  bound  to  the 
same  duties,  in  regard  to  their  immediate  employers,  as  if  they 
were  the  sole  and  real  principals.  This  is  the  general  rule.^  But  it 
is,  of  course,  liable  to  exceptions ;  for  where  by  the  usage  of  trade, 
or  the  agreement  between  the  parties,  sub-agents  are  ordinarily  or 
necessarily  employed  to  accomplish  the  ends  of  the  agency,  there, 
if  the  agency  is  avowed,  and  credit  is  exclusively  given  to  the 
principal,  the  intermediate  agent  may  be  exempted  from  all  re- 
sponsibility to  the  sub-agent.^  But,  unless  such  exclusive  credit 
is  given,  the  intermediate  agent  will  be  liable  to  the  sub-agent, 
although  the  superior  or  real  principal  may  also  be  liable.^ 

§  387.  In  regard  to  the  superior,  or  real  principal,  the  general 
rule  of  law  is,  that,  if  an  agent  employs  a  sub-agent,  to  do  the 
whole,  or  any  part  of  the  business  of  his  agency,  without  the 
knowledge  or  consent  of  the  principal,  express  or  implied,  there, 
inasmuch  as  no  privity  exists  in  such  a  case  between  the  princi- 
pal and  the  sub-agent,  the  latter  will  not  be  entitled  to  claim 
firom  the  principal  any  compensation  for  commissions,  or  ad- 
vances, or  disbursements,  in  the  course  of  his  sub-agency.    Bat 


1  Upham  17.  Lefavour,  11  Met.  174. 
a  Ibid. 

3  Burrill  V.  Phillips,  1  Gallia.  R.  460 ;  Peisch  v.  Dickson,  1  Mason,  R  10 ;  Cor- 
lies  V,  Cummings,  6  Cowen,  R.  181 ;  Beckwith  v.  Sibley,  11  Pick.  R,  482 ;  AAte, 
§§  842,  362,  866. 

4  Ante,  §§  21 7,  289 ;  Erek.  Inst.  B.  8,  tit.  3,  §  49. 
fi  Ante,  §§  1,  6,  201,  289. 

•  Ante,  §§  14,  15,  217.    See  Paley  on  Agency,  by  Lloyd,  49. 
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his  sole  remedy  therefor  is  against  his  immediate  employer,  and 
his  sole  responsibility  is  also  to  him.^  But,  where,  by  the  usage 
of  trade,  or  the  express  or  implied  agreement  of  the  parties,  a 
Bub-agent  is  to  be  employed,  there  a  privity  is  deemed  to  exist 
between  the  principal  and  the  sub-agent,  and  the  latter  may,  un- 
der such  circumstances,  well  maintain  his  claim  for  such  com- 
pensation, both  against  the  principal  and  the  immediate  employer, 
anless  exclusive  credit  is  given  to  one  of  them  ;  and  if  it  is,  then 
his  remedy  is  limited  to  that  party .^ 

§  388.  In  the  next  place,  in  relation  to  the  lien  of  sub-agents. 
We  have  seen,  that,  ordinarily,  an  agent  has  not  a  power  to  sub- 
stitute a  sub  agent  in  his  stead,  so  as  to  bind  the  principal  to  the 
act  of  the  latter,  except  where  there  is  an  express  agreement,  or 
usage  of  trade,  which  justifies  it^  We  have  also  seen,  that,  gen- 
erally, a  sub-agent  is  only  responsible  to  his  immediate  employer, 
and  not  to  the  paramount  principal;^  although  this,  again,  may 
be  affected  by  the  express  agreement  of  the  parties,  or  by  the 
usage  of  trade,  creating  a  direct  privity  between  them.^  If, 
tiierefore,  no  privity  exists  between  the  principal  and  the  sub- 
agent,  no  lien  can  be  acquired  by  the  latter  against  the  former, 
unless  so  far  as  he  may  claim,  by  way  of  substitution,  the  lien 
of  his  immediate  employer,  of  which  we  shall  presently  speak. 
But,  wherever  such  a  privity  does  exist,  the  sub-agent  will  incur 
a  direct  and  immediate  responsibility  to  the  principal,  and  not 
merely  to  the  agent  who  employs  him.®  He  will  also  have 
a  reciprocal  personal  claim  against  the  principal,  and  will  be 
clothed  with  a  lien  against  him  to  the  extent  of  the  services  per- 
formed, and  the  advances  and  disbursements  properly  made,  by 
him,  on  account  of  the  sub-agency.^ 


1  Ante,  §§  lS-15,  217;  Paley  on  Agency,  by  Lloyd,  49;  1  Liverm.  on  Agency, 
64-66,  (edit.  1818)  ;  Cull  v.  Backhouse,  cited  6  Taunt.  148  ;  Schmaling  v,  Tom- 
linson,  6  Taunt.  K.  147. 

2  Ibid. 

«  Ante,  §  13-15;  1  Liverm.  on  Agency,  54-66,  (edit.  1818.) 

4  Ante,  §§  18-15,  217;  1  Liverm.  on  Agency,  54-60,  (edit.  1818.) 

5  Ante,  §§217,  289. 
•  Ante,  §§  201,  217. 

7  Paley  on  Agency,  by  Lloyd,  148,  149  ;  Snook  v,  Davidson,  2  Campb.  R, 
218 ;  Lanyon  v.  Blanchanl,  2  Campb.  R.  597 ;  Mann  v.  ShifTner,  2  East,  K.  523, 
629;  2  Liverm.  on  Agency,  87-98,  (edit.  1818);  Lincoln  v.  Battelle,  6  Wend. 
B.  475. 
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§  389.  A  Bub-agent,  who  is  employed  by  an  agent  to  perform 
a  particular  act  of  agency,  without  the  privity  or  consent  of  the 
principal,  may  also  acquire  a  lien  upon  the  property  thus  com- 
ing into  his  possession,  against  the  principal,  for  his  commis- 
sions, advances,  disbursements,  and  liabilities  thereon,  if  the 
principal  adopt  his  acts,  or  seeks  to  avail  himself  of  the  property 
or  proceeds,  acquired  in  the  usual  course  of  such  sub-agency.^ 
For  the  principal  will  not  be  allowed  to  avail  himself  of  the  ben- 
efits of  the  transaction,  without  at  the  same  time  subjecting  him- 
self to  its  burdens.^  If  he  ratifies  the  acts  of  the  sub-agent,  he 
thereby  clothes  those  acts  with  all  the  proper  accompaniments 
of  an  original  authority .^  If  he  does  not  ratify  them  directly, 
still,  if  he  seeks  to  avail  himself  of  the  acts  of  the  sub-agent,  so 
as  to  found  derivative  rights  upon  them,  and  not  merely  to  avail 
himself  of  his  original  rights  in  his  own  property,  paramount  of 
those  acts  and  independent  of  their  aid,  he  must  take  the  acts 
with  all  the  responsibilities,  and  charges,  and  incidents  annexed 
to  them,  according  to  the  well-known  maxim.  Qui  sentU  comnuh 
dum  sentire  debet  et  onus,^  But  a  sub-agent  has  no  general  lien 
upon  the  property  of  the  principal,  on  account  of  any  balance 
due  to  him  from  the  immediate  agent,  who  employs  him,  when 
he  knows  or  has  reason  to  believe,  that  the  latter  is  acting  for 
another  person  at  the  time  of  his  sub-agency.^     At  the  same 


1  Paley  on  Agency,  by  Lloyd,  148,  149 ;  Id.  49 ;  Montagu  on  Lien,  Pt  1, 
ch.  4,  p.  72-74;  Snook  t;.  Davidson,  2  Campb.  R.  218;  Lanyon  v.  Blanchard, 
2  Campb.  R.  597,  598  ;  Westwood  t;.  Bell,  4  Campb.  R.  348,  353. 

2  Ante,  §  242-244,  249. 

8  Ibid.  §§  258,  258,  259,  ante,  (4.)  See  also  Willinks  v.  Hollingsworth, 
6  Wheat.  R.  259;  1  Liverm.  on  Agency,  54-66,  (edit.  1818.)  We  should  care- 
fully distinguish  between  cases  of  this  sort,  and  cases  where  the  principal  seeks 
only  to  avail  himself  of  his  original  rights  in  his  property,  which  has  been  im- 
properly confided  to,  and  sold  by,  a  sub-agent.  The  bringing  of  a  suit  for  the 
property,  or  for  the  proceeds,  under  such  circumstances,  will  not  subject  the 
principal  to  the  charges  and  expenditures  incurred  thereon  by  the  sub-agent, 
unless  the  form  of  the  action  establishes  a  ratification  of  the  proceedings.  See 
ante,  §  259,  and  note ;  1  Liverm.  on  Agency,  56-66,  (edit  1818)  ;  Schmaling  v. 
Tomlinson,  6  Taunt.  R.  147. 

<  1  Co.  R.  99  ;  Branch,  Maxims,  182,  (edit.  1824) ;  Solly  v.  Rathbone,  2  M.  & 
Sclw.  298 ;  Cockran  v.  Irlam,  2  M.  &  Selw.  301,  note ;  Ante,  §  113,  and  note. 

5  Paley  on  Agency,  by  Lloyd,  147-149 ;  Maanss  v.  Henderson,  1  East,  R  SS5; 
Mann  v.  Shifiner,  2  East,  R.  523,  529,  n. ;  Westwood  r.  Bell,  4  Camp.  R  848; 
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time,  however,  he  will  be  at  liberty  to  avail  himself  of  his  gen- 
eral lien  against  the  principal  to  the  extent  of  the  lien,  particular 
or  general,  which  the  agent  himself  has  at  the  same  time  against 
the  principal,  by  way  of  substitution  to  the  rights  of  the  agent,  if 
the  acts  of  the  latter,  or  his  own,  are  not  tortious.^  In  this  re- 
spect, there  seems  to  be  an  admitted  difference  between  the  case 
of  a  pledge,  or  other  unauthorized  act,  by  an  agent  or  factor, 
which  is  treated  as  a  tortious  act,  and  the  creation  of  a  sub- 
agency,  and  the  delivery  of  the  property  to  the  sub-agent,  in 
order  to  effectuate  the  original  purposes  of  the  principal,  accord- 
ing to  the  usual  course  of  business.^  In  the  latter  case,  the 
delivery  of  the  property  to  the  sub-agent  is  treated  as  a  rightful 
pledge,  sub  modo^  in  his  favor,  to  the  extent  of  the  lien  of  the 
original  agent.^ 

§  390.  In  many  cases,  however,  a  sub-agent,  who  acts  with- 


Montaga  on  Lien,  B.  1,  Pt.  4,  ch.  4,  p.  74-76 ;  2  Liverm.  on  Agency,  87-98, 
(edit  1818.) 

*  Palcy  on  Agency,  by  Lloyd,  147-150 ;  Maanss  v.  Henderson,  1  East,  R.  335 ; 
Mann  v.  Shiffner,  2  East,  R.  628,  529  ;  M'Combie  v.  Davies,  7  East,  R.  7  ;  Solly 
V.  Rathbone,  2  M.  &  Selw.  298;  Cockran  v. Irlam,  2  M.  &  Selw.  301,  note; 
Schmaling  v,  Tomlinson,  6  Taunt.  R.  147  ;  Montagu  on  Lien,  B.  1,  Pt.  4,  ch.  4, 
p.  74-76.  In  the  case  of  Snook  u.  Davidson,  2  Campb.  R.  218,  it  seems  to  have 
been  held  by  Lord  EUenborough,  that  the  sub-agent  could  not  hold,  by  way  of 
substitution,  the  lien  of  his  immediate  employer  for  his  general  balance  against 
the  principal,  but  only  his  lien  for  the  premium  on  the  particular  policy.  This 
doctrine  may  not,  at  first  sight,  seem  reconcilable  with  the  decision  of  the  Court 
in  Mann  t;.  ShifTner,  2  East,  R.  523,  where  a  sub-agent  of  a  policy  was  held  enti- 
tled to  retain,  to  the  extent  of  the  general  balance  of  his  immediate  employer, 
against  the  principal.  The  distinction  between  the  cases  seems  to  be,  that,  in 
the  case  in  2  East,  R.  523,  the  employment  of  the  sub-agent  was  in  the  usual 
course  of  business;  whereas  in  the  case  in  2  Camp.  218,  it  was  held,  that  there 
was  no  privity  between  the  principal  and  the  sub-agent,  he  not  being  employed 
in  the  usual  course  of  business.  But,  as  the  principal  sought  to  recoVer  the  pol- 
icy, so  procured  by  the  sub-agent,  it  seems  difficult  to  perceive  why  the  action 
did  not  amount  to  a  ratification  of  the  sub-agency ;  and  then  the  sub-agent,  as 
servant  of  his  immediate  employer,  would  be  entitled  to  retain  for  the  general 
balance,  upon  the  principle  decided  in  2  East,  R.  523. 

«  Ante,  §§  78, 113,  236 ;  Paley  on  Agency,  by  Lloyd,  213  ;  Id.  143  ;  Solly  v. 
Rathbone,  2  AL  &  Selw.  298 ;  Cockran  v.  Irlam,  301,  note ;  Montagu  on  Lien, 
B.  1,  Pt  40,  ch.  4,  p.  73. 
•  3  Paley  on  Agency,  by  Lloyd,  145,  147-155 ;  M'Combie  v.  Davies,  7  East,  R.  7 ; 

Ante,  §  113,  and  note. 
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out  any  knowledge,  or  reason  to  believe,  that  the  party  employ- 
ing him  is  acting  as  an  agent  for  another,  will  acquire  a  right- 
ful lien  on  the  property,  for  his  general  balance.  Thus,  for 
example,  if  a  sub-agent,  or  broker,  at  the  request  of  an  agent, 
should  effect  a  policy  on  a  cargo,  supposing  it  to  be  for  the 
agent  himself,  but,  in  fact,  it  should  be  for  a  third  person,  for 
whom  the  agent  has  purchased  the  cargo,  and  afterwards,  and 
while  the  policy  is  in  the  broker's  hands,  he  should  make  ad- 
vances to  the  agent,  before  any  notice  of  the  real  state  of  the 
title  to  the  property,  he  will  be  entitled  to  a  lien  on  the  policy, 
and  on  the  money  received  on  it,  to  the  extent  of  the  money  so 
advanced,  and  also  (as  it  should  seem)  for  his  general  balance 
of  account  against  the  agent^     For  the  broker  may  well  be 


1  Mann  v.  Forrester,  4  Camp.  R.  60 ;  Westwood  t;.  Bell,  4  Camp.  R.  848,  858 ; 
Smith  on  Merc.  Law,  340,  (2(1  edit.)  ;  Id.  pp.  515,  516,  (8d  edit.  1848;)  Paley  on 
Agency,  by  Lloyd,  148,  149  ;  2  Livenn.  on  Agency,  87-92  ;  Montagu  on  Lien, 
B.  1,  Pt.  4,  ch.  4,  pp.  76,  76  ;  Westwood  v.  Bell,  4  Camp.  R.  849,  353.  In  this 
last  case,  Lord  Chief  Justice  Gibbs  said  :  **  I  hold,  that,  if  a  policy  of  insurance 
is  effected  by  a  broker,  in  ignorance  that  it  does  not  belong  to  the  persons  by 
whom  he  is  employed,  he  has  a  lien  upon  it  for  the  amount  of  the  balance  which 
they  owe  him.  In  this  case,  Clarkson  has  misconducted  himself,  and  is  liable  for 
not  disclosing  that  he  was  a  mere  agent  in  the  transaction  ;  but  the  defendants, 
who  had  every  reason  to  believe  that  he  was  the  principal,  are  entitled  to  hold 
the  policy.  If  goods  are  sold  by  a  factor  in  his  own  name,  the  purchaser  has  a 
right  to  set  off  a  debt  due  from  him,  in  an  action  by  the  principal  for  the  price 
of  the  goods.  The  factor  may  be  liable  to  his  employer  for  holding  himself  out 
as  the  principal ;  but  that  is  not  to  prejudice  the  purchaser,  who  bond  fde  dealt 
with  him  as  the  owner  of  the  goods,  and  gave  him  credit  in  that  capacity.  The 
lien  of  the  policy-broker  rests  on  the  same  foundation.  The  •only  question  is, 
whether  he  knew,  or  had  reason  to  believe,  that  the  person  by  whom  he  was 
employed,  was  only  an  agent ;  and  the  party  who  seeks  to  deprive  him  of  his 
lien  must  make  out  the  affirmative.  The  employer  is  to  be  taken  to  be  the  prin- 
cipal till  th^  contrary  is  proved.  If  the  plaintiff's  assent  to  the  employment  of 
Clarkson  is  denied,  then  he  can  have  no  right  to  the  policy,  and  there  is  no 
privity  between  the  parties.  The  argument  about  pledging  the  policy  is  falla- 
cious. This  never  was  a  policy  of  the  plaintiff's,  which  he  held  unincumbered, 
and  handed  over  to  his  agent.  In  its  very  origin  and  creation  it  was  burdened 
with  the  lien.  It  never  has  been  the  plaintiff's  for  an  instant,  but  subject  to  the 
lien  which  is  now  claimed.  The  rights  of  the  parties  do  not  stand  on  the  same 
footing  as  if  Clarkson  had  said  he  had  authority  to  pledge  the  policy ;  but,  as  if 
he  had  said,  *  The  goods  to  be  insured  are  mine,  the  policy  is  for  my  benefit 
alone,  and  I  agree  that,  when  it  is  effected,  it  shall  remain  in  your  hands  till  the 
whole  of  the  balance  I  owe  you  is  satisfied ;   and  on  the  strength,  you  will  con- 
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supposed  to  have  made  the  advances,  or  delayed  his  demands, 
relying  on  the  credit  of  the  policy,  which  is  allowed  to  remain 
in  his  hands.^  So,  if  a  factor  should  sell  goods  of  his  principal 
in  his  own  name,  without  any  notice  on  the  part  of  the  pur- 
chaser, that  the  goods  are  not  his  own,  the  purchaser  will  be 
^entitled  to  set  off  a  debt,  due  to  him  from  the  factor,  against  the 
price  of  the  goods.^  The  ground  of  this  doctrine  undoubtedly 
is,  that,  where  any  person  holds  himself  out  as  a  principal,  with 
the  consent  of  the  owner,  third  persons,  who  deal  with  him 
bond  fide  J  are  entitled  to  all  the  rights  which  they  would  have 
if  he  were  the  real  principal.^  And  so,  if  a  party  assumes  to  act 
as  principal,  being  only  an  agent,  the  real  principal  shall  not  be 
permitted  to  avail  himself  of  the  benefit  of  the  transaction,  with- 
out subjecting  himself  to  the  burdens  which  would  attach  to  the 
transaction,  if  the  ostensible  party  were  the  real  party  in  interest* 

tinue  to  trust  me.'  If  that  had  passed,  can  I  say,  that  the  defendants  are  to  be 
stripped  of  their  rights  on  account  of  a  fact  of  which  they  had  no  knowledge, 
and  that  they  are  to  deliver  up  to  a  stranger  the  policy  which  they  have  effected 
under  a  contract,  that  they  should  hold  it  as  a  security  for  the  balance  due  to 
them  from  their  employer  ?  Nor  do  the  cases  cited  on  the  part  of  the  plaintiff 
at  all  contradict  the  doctrine  I  am  laying  down.  In  Snook  v.  Davidson,  the 
person  who  employed  the  defendants  to  effect  the  policy,  said  that  it  was  for  a 
correspondent  in  the  country.  In  Lanyon  w.  Blanchard,  likewise,  the  defendant 
must  be  taken  to  have  had  notice  that  the  person  who  employed  him  was  not  the 
principal.  The  representation  made  by  Crowgy,  that  he  had  authority  to  in- 
dorse the  bill  of  lading,  was  abundantly  sufficient  to  show  that  he  was  only  an 
agent ;  and  I  entirely  subscribe  to  what  Lord  Ellenborough  is  there  supposed  to 
have  laid  down  respecting  the  risk  which  the  defendant  run  in  giving  faith  to 
that  representation.  The  subsequent  case  of  Mann  w.  Forrester,  is  quite  de- 
cisive. The  doctrine  stands  upon  authority  as  well  as  upon  principle.  I  should 
have  had  no  difficulty  in  determining  the  question,  were  it  entirely  new ;  and 
I  find  myself  strongly  fortified  by  the  opinions  of  other  judges."  See  also 
George  v.  Claggett,  2  Esp.  R.  657;  S.  C.  7  Term  R.  859  ;  Rabone  t;.  Williams, 
7  Term  R,  361,  n.;  Paley  on  Agency,  by  Lloyd,  825-327,  329,  830;  Baring  v. 
Corrie,  2  Barn.  &  Aid.  137. 

1  Ibid. 

«  Paley  on  Agency,  by*Lloyd,  825 ;  Coppin  v.  Walker,  7  Taunt.  R.  289 ; 
Lime  Rock  Bank  v.  Plimpton,  17  Pick.  R.  159;  2  Smith's  Leading  Cases,  77  and 
notes,  (2d  edit.)  ;  see  Young  w.  White,  7  Beavan,  R.  606. 

3  Ibid. 

4  Paley  on  Agency,  172-175  ;  Hovil  v.  Pack,  7  East,  R.  164, 166  ;  2  Li  verm, 
on  Agency,  87-98,  (edit  1818);  Fergusson  v.  Carrington,  9  Barn.  &  Cress w. 
59 ;    Ante,  §  389.     See  Huriburt  t;.  Pacific  Ins.  Co.  2  Sumner,  R.  475  ;    Ante, 

389. 
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CHAPTER  XV. 

RIGHTS    OF    AGENTS    IN    REGARD    TO    THIRD    PERSONS. 

§  391.  Having  considered  the  rights  of  agents  in  regard  to 
their  principals,  we  may  next  proceed  to  the  consideration  of 
their  rights  in  regard  to  third  persons,  which  will  also  include 
a  review  of  the  duties  and  obligations  of  the  latter  to  the 
former.  We  have  already  had  occasion  to  remark,  that,  in  gen- 
eral, agents,  acting  openly  and  notoriously  as  such;  do  not,  by 
their  acts  or  contracts,  made  or  done  in  the  name  of  their  prin- 
cipals, incur  any  personal  responsibility  whatever ;  but  they  are 
treated  not  so  much  as  parties  thereto,  as  they  are  as  instru- 
ments, through  whom  the  acts  or  contracts  of  their  principals  are 
effected.^  Hence  it  is,  that,  ordinarily,  an  agent,  contracting  in 
the  name  of  his  principal,  and  not  in  his  own  name,  is  not  enti- 
tled to  sue,  nor  can  he  be  sued,  on  such  contracts.^  Thus,  an  agent 
selling  the  goods  of  his  principal  in  his  name,  and  as  his  agent, 
cannot  ordinarily  sue  on  the  contract,  as  for  goods  sold  and 
delivered.  This  is  clearly  illustrated  in  the  common  case  of  a 
sale  made  by  a  clerk  or  shopman  in  a  shop,  who  has  no  right 
whatsoever  to  sue  on  the  contract ;  but  the  right  belongs  exclu- 
sively to  his  superior  or  employer.  So,  if  a  purchase  is  made  by 
a  clerk  or  shopman,  for  and  in  the  name  of  his  principal,  the 
latter  only  is  liable  on  the  contract ;  for  the  natural.  If  not  the 
necessary,  implication,  in  such  cases,  is,  that  credit  is  exclusively 
given  to  the  principal,  and  that  the  clerk  or  shopman  acts  as  a 
mere  naked  agent  for  him  in  making  the  bargain.^  We  have 
seen,  that  the  Roman  law  originally  proceeded  upon  an  opposite 
principle,  holding  the  agent,  in  such  cases,  personally  and  exclu- 
sively liable,  until  the  Prsetor  introduced  «an  equitable  remedy 
against  the  principal.^ 

1  Ante,  §§  160,  161,  261-263. 

8  Ante,  §  102,  note,  §§   160,    161,    169,    170,    261-263;    Gunn  v.  Cantine, 
10  Johns.  R.  387;  2  Liverm.  on  Agency,  216,  216,  (edit  1818). 

3  Ante,  §§  160,  161,  261-263,  269,  270. 

4  Ante,  §§  163,  261,  262,  269,  271. 
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§  392.  But  there  are  exceptions  to,  or  rather  modifications 
of,  the  doctrine  in  both  respects.  We  have  already  had  occa- 
sion to  state,  that,  where  agents  contract  in  their  own  name, 
although  notoriously  for  their  principals,  they  are  deemed  to  be 
parties  to  the  contract,  and  are  liable  thereon ;  and  that  such 
liability  may  exist,  notwithstanding  the  principal  is  also  liable 
on  the  same  contract.^  But  the  exceptions,  or  modifications  of 
the  doctrine,  which  now  require  our  more  immediate  attention, 
respect  the  cases,  where  the  agent  acquires  rights  against  third 
persons,  notwithstanding  he  acts  merely  as  agent.  This  sub- 
ject naturally  divides  itself  into  two  branches :  first,  the  cases 
in  which  agents  acquire  rights,  founded  upon  contracts  made  by 
them  in  that  character,  against  third  persons  ;  and  secondly,  the 
cases,  in  which  they  acquire  rights  against  such  persons,  founded 
upon  the  torts  of  the  latter  to  them  in  the  course  of  their 
agency. 

§  393.  And,  first,  in  relation  to  the  rights  of  agents  against 
third  persons,  founded  upon  contracts  made  by  them.  These 
rights,  being  in  derogation  of  the  general  doctrine  already  stated, 
apply  only  to  special  and  particular  cases.  They  are  all  resolva- 
ble into  the  following  classes :  First,  where  the  contract  is  made 
in  writing  expressly  with  the  agent,  and  imports  to  be  a  contract 
personally  with  him,  although  he  may  be  known  to  act  as  an 
agent.2  Secondly,  where  the  agent  is  the  only  known  or  osten- 
sible principal,  and,  therefore,  is,  in  contemplation  of  law,  the 
real  contracting  party .^  Thirdly,  where  by  the  usage  of  trade, 
or  the  general  course  of  business,  the  agent  is  authorized  to  act 
as  the  owner,  or  as  a  principal  contracting  party,  although  his 
character  as  agent  is  known.*     Fourthly,  where  the  agent  has 

1  Ante,  §  154-159,  161,  266-270,  275 ;  Pentz  ».  Stanton,  10  Wend.  R.  271 ; 
Beebee  v.  llobert,  12  Wend.  K.  413  ;  Higgins  v.  Senior,  8  Mees.  &  Welab.  480 ; 
Ante,  §  270,  note. 

«  See  ante,  §§  266,  269,  275,  278  ;  8  Chitty  on  Comm.  and  Manuf.  210,  211  ; 
Clay  V.  Southern,  7  Exch.  R.  717  ;  Burrell  v.  Jones,  3  Barn.  &  Aid.  47 ;  Iveson 
p.  Conington,  1  Barn.  &  Cressw.  160 ;  Post,  §  394-396  ;  1  Liverm.  on  Agency, 
215-221,  (edit.  1818)  ;  Banfill  r.  Leigh,  8  T.  Rep.  571.  See  Hudson  v.  Gran- 
ger, 5  Barn.  &  Aid.  27,  32, 33  ;  Fisher  v.  Ellis,  3  Pick.  R.  322  ;  Fairfield  v.  Adams, 
16  Pick.  381 ;  Ante,  §§  260,  260  a,  269,  270 ;  2  Kent,  Comm.  Lect.  41,  pp.  631, 
632,  (4th  edit.)     But  see  Garland  v.  Reynolds,  2  Appleton,  R.  45. 

3  See  ante,  102,  note,  160,  161,  266-270,  293  ;  Post,  §  396. 

4  See  ante,  §  268-270,  278;  Post,  397. 
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made  a  contract,  in  the  subject-matter  of  which  he  has  a  special 
interest  or  property,  whether  he  professed  at  the  time  to  be  act- 
ing for  himself,  or  not.^  In  all  these  cases,  the  agent  acquires 
personal  rights,  and  may  maintain  an  action  upon  the  contract, 
in  his  own  name,  without  any  distinction,  whether  his  principal 
is,  or  is  not,  entitled  also  to  similar  rights  and  remedies  on  the 
same  contract.^ 

394.  The  first  class  may  be  illustrated  by  the  common  instance 
of  a  promissory  note,  given  to  an  agent  as  such,  for  the  benefit 
of  his  principal,  where  the  promise  is,  to  pay  the  money  to  the 
agent  eo  nomine^  in  which  case  he  may  sue  on  the  note  in  his 
own  name.^     So,  a  promissory  note,  promising  to  pay  A  and  B, 

"  trustees  of ,"  (naming  the  corporation,)  may  be  sued  by  A 

and  B,  as  proper  parties  thereto.*  So,  a  promissory  note,  made 
payable,  or  indorsed  to  A,  "  cashier,"  or  order,  may  be  sued  by 
him  personally,  he  being  the  cashier  of  a  bank.*^  So,  a  promis* 
sory  note,  payable  to  A,  "  commissioner  and  agent  for  the  inhab- 
itants of  the  county  of  B,"  may  be  sued  by  A,  as  a  proper  party.* 
So,  if  a  promissory  note  should  contain  a  promise  by  the 
maker  to  pay  to  A,  for  the  use  or  the  benefit  of  B,  a  certain  sum 
of  money.  A,  and  not  B,  would  be  the  proper  person  to  main- 
tain an  action  on  the  note  J  So,  a  promise  to  pay  A,  "  guardian 
of  B,"  may  be  sued  by  A,  and  cannot  be  sued  by  B.®  So,  a 
note  to  A  and  B,  trustees  of  the  corporation  of  B,  might  be  sued 
by  A  and  B,  and  not  by  the  corporation.®     So,  where  a  bond  is 

1  Smith  on  Merc.  Law,  p.  138,  (3d  edit.  1843.)  See  Dunlap  v.  Lambert, 
6  Clark  &  Finnell.  600,  626,  627  ;  Bryan  t;.  Wilson,  27  Ala.  R.  215 ;  Post,  §§  894, 
897,407,408,  424. 

2  See  ante,  §§  160,  162,  268-270,  272-275,  278. 

3  Commercial  Bank  v.  French,  21  Pick.  486  ;  Fairfield  v.  Adams,  16  Pick.  B. 
881 ;  Fisher  r.  Ellis,  3  Pick.  322  ;  Ante,  §§  260,  260  a,  269,  270.  But  see  In- 
habitants of  Garland  v.  Reynolds,  2  Applet  R.  45,  and  other  cases  cited  in  note 
to  ante,  §  269.     Binney  v.  Plumley,  5  Vermont  R.  500. 

4  Binney  v.  Plumley,  5  Vermont  R.  500. 

s  Mc Henry  t;.  Ridgely,  2  Scamm.  R.  111.  809;  Porter  v,  Nekervis,  4  Rand. 
Virg.  R.  359  ;  Johnson  v,  Catlin,  27  Verm.  89 ;  Post,  §  895. 

6  McConnell  v.  Thomas,  2  Scamm.  111.  R.  818.  But  see  ante,  §  269,  note;  and 
post,  §  395. 

7  Buffum  17.  Chadwick,  8  Mass.  R.  103  ;  Doe  v.  Thompson,  2  Foster,  217. 

8  Wheelock  v.  Wheelock,  5  Verm.  R.  438. 
»  Binney  i?.  Plumley,  5  Verm.  500. 
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given  to  A,  for  the  use  of  himself  and  B,  it  will  be  treated  as  a 
bond  given  to  A,  and  he  is  solely  entitled  to  sue  thereon,  as 
obligee ;  and  B  can  neither  sue  thereon,  nor  release  it  at  law.^ 
So,  v/here  an  acceptance  is,  to  pay  an  agent  the  amount  of  a 
bill  of  exchange,  he  may,  although  he  is  a  known  agent,  sue 
thereon  in  his  own  name.^  So,  if  an  agent  is  the  shipper  of 
goods,  and  by  the  bill  of  lading  they  are  deliverable  to  him  or 
his  assigns,  he  paying  freight,  he  may  sue  thereon,  although  he 
is  a  known  agent ;  for  the  bill  of  lading  amounts  to  a  direct  con- 
tract with  him.*  [So,  the  person  named  as  shipper  in  a  bill  of 
lading,  may  sue  the  carrier  for  injury  to  the  goods,  although  he 
has  neither  a  general  or  special  property  therein.]^  So,  if  a  sale 
note  purport  to  be  made  by  A,  on  account  of  B,  and  the  pur- 
chaser is  to  pay  A,  by  a  bill  payable  at  a  future  day,  it  seems, 
that  A  may  sue  on  the  contract,  especially  if  he  has  a  beneficial 
interest  in  it^  So,  if  a  negotiable  note  is  indorsed  in  blank,  and 
sent  by  the  owner  to  his  agent  for  collection,  the  agent  may  sue 
thereon  in  his  own  name,  as  indorsee.®     So,  where  a  policy  of 


'  Offley  17.  Warde,  1  Lev.  235.  See  also  the  Reporter's  note  to  Piggott  v. 
Thompson,  8  Bos.  &  Pull.  149  (a). 

•  Van  Staphorst  v.  Pearce,  4  Mass.  R.  258. 

3  See  Joseph  v.  Knox,  8  Camp.  R.  820 ;  1  Liverm.  on  Agency,  216, 21 7,  (edit. 
1818)  ;  Griffith  ».  Ingledew,  6  Serg.  &  Rawle,  429.  But  see  Abbott  on  Shipp. 
Pt  8,  ch.  2,  §  8,  p.  216,  (Amer.  edit.  1829)  ;  Id.  Pt.  8,  ch.  7,  §  4,  p.  285-287,  and 
notes  to  Amer.  edit.  1829.  See  Sargent  v.  Morris,  8  Bam.  &  Aid.  277 ;  Ante, 
§§  268,  264. 

4  [Blanchard  v.  Page,  8  Gray,  281,  where  the  subject  is  very  fully  examined 
by  Shaw,  C.  J.] 

•  Atkyns  v.  Amber,  2  Esp.  R.  498;  2  Liverm.  on  Agency,  217-219,  (edit. 
1818.) 

«  Solomons  v.  Bank  of  England,  18  East,  R.  185,  n. ;  Clarke  ».  Pigot,  12  Mod. 
R.  195;  Adams  r.  Oakes,  6  Carr.  &  Payne,  70;  De  la  Chaumette  v.  Bank  of 
England,  9  Bam.  &  Cressw.  208  ;  Little  w.  Obrien,  9  Mass.  R.  428 ;  Brigham  v. 
Marfan,  7  Pick.  R.  40  ;  Banks  v,  Eastin,  15  Martin,  R.  291  ;  Ante,  §§  227,  228; 
1  Bell,  Comm.  §  412,  p.  892,  (4th  edit.)  ;  Id.  p.  498,  494,  (5th  edit.)  ;  United 
States  V.  Dugan,  8  Wheat.  R.  172,  180 ;  Guemsey  v.  Burns,  25  Wend.  411 ;  Mc- 
Connell  v,  Thomas,  2  Scamm.  111.  R  813;  Story  on  Bills  of  Exchange,  §  224; 
contra,  Thatcher  v.  Winslow,  5  Mason,  R.  58 ;  Sherwood  v,  Roys,  14  Pick.  R. 
172.  The  latter  was  a  note  payable  to  bearer,  and  held  by  the  agent  to  collect ; 
but  no  transfer  of  the  property  was  intended.  There  were  some  peculiarities  in 
this  case,  as  well  as  in  that  of  Thatcher  r.  Winslow,  which  distinguish  them  from 

88  • 
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insurance  is  procured  to  be  underwritten  by  an  agent  in  his  own 
name,  for  the  benefit  of  a  particular  person,  or  for  whom  it  may 
concern,  the  agent  may  sue  thereon,  in  his  own  name,  for  any 
loss  occurring  under  the  policy;  for  he  is  treated  as  a  direct 
party  to  the  contract,  and  the  underwriter  undertakes  to  pay  the 
loss  to  him.^  And  yet,  in  such  a  case,  there  is  no  doubt  that  the 
principal  may  sue  in  his  own  name,  on  the  same  policy.*  So, 
in  the  case  of  a  bill  of  lading,  signed  by  the  master,  he  may 
sue  for  the  freight  and  primage.^  So,  upon  a  charter-party,  exe- 
cuted by  the  master  in  his  own  name,  on  behalf  of  the  owner,  he 
may  sue  for  any  breach  of  the  covenants  contained  therein  on 
the  part  of  the  charterer.*  Indeed,  for  many  purposes,  as  we 
have  already  seen,  masters  of  ships  are  treated  as  possessing  the 
powers  and  rights  of  owners,^  The  same  principle  applies  gen- 
erally to  cases,  where  contracts  are  made  by  agents  with  third 


the  other  cases,  and  may,  perhaps,  reconcile  them  with  the  general  doctrine 
stated  in  the  text. 

1  Ante,  §§  109,  111,  160,  161,  272,  273;  Post,  §  498;  Paley  on  Agency, by 
Lloyd,  361,  362  ;  2  Story  on  Equity  Jurisp.  §  460 ;  Usparicha  v.  Noble,  18  East, 
R.  332  ;  Sargent  v.  Morris,  3  Barn.  &  Aid.  277,  280. 

2  Ibid.  We  have  already  seen,  that  this  doctrine  is  not  peculiar  to  the  Eng- 
lish law ;  but  that  it  is  recognized  in  the  jurisprudence  of  continental  Europe. 
See  ante,  §§  109,  111,  272,  273 ;  1  Emerigon,  Assur.  ch.  6,  §  3,  pp.  187,  138  ;  Id. 
§  4,  p.  139-141 ;  Pothier,  Traits  d' Assur.  n.  96  ;  2  Valin,  Comm.  Liv.  8,  tit  6, 
art.  3,  pp.  132,  133.  In  Sargent  v,  Morris,  3  Bam.  &  Aid.  277,  280,  Mr.  Justice 
Bayley  said :  "  Now,  I  take  the  rule  to  be  this,  —  if  an  agent  acts  for  me,  and  on 
my  behalf,  but  in  his  own  name,  then,  inasmuch  as  he  is  the  person  with  whom 
the  contract  is  made,  it  is  no  answer  to  an  action  in  his  name  to  say,  that  hen 
merely  an  agent,  unless  you  can  also  show  that  he  is  prohibited  from  carrying  on 
that  action  by  the  person  on  whose  behalf  the  contract  was  made.  In  such  cases, 
however,  you  may  bring  your  action,  either  in  the  name  of  the  party  by  whom 
the  contract  was  made,  or  of  the  party  for  whom  the  contract  was  made.  In 
policies  of  insurance,  it  is  a  common  practice  to  bring  your  action,  either  in  the 
name  of  the  agent  or  principal."  Where  the  policy  of  insurance  is  under  seal, 
there,  upon  principles  already  suggested,  the  action  must  be  brought  excluavely 
in  the  name  of  the  agent  Paley  on  Agency,  by  Lloyd,  862 ;  8  Chitty  on  Comm. 
and  Manuf  211 ;  Ante,  §§  156,  160-162;  Id.  272-278 ;  Shack  v.  Anthony,  1  M. 
&  Selw.  573. 

3  Abbott  on  Shipp.  Pt  3,  ch.  7,  §  4,  p.  282-288,  (Amer.  edit  1829)  ;  Id.  Pt«, 
ch.  3,  §  11,  p.  246-249. 

*  Abbott  on  Shipp.  Pt  8,  ch.  1,  §  2,  (Amer.  edit  1829)  ;  Ante,  §§  116, 158, 
161,  278,  278,  294;  8  Chitty  on  Comm.  and  Manuf.  210,  211;  Post,  §§  899, 
400. 

8  Ante,  §§  116,  160  a,  161,  294,  298,  299. 
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persons,  under  the  seal  of  both  parties,  and  the  contracts  are  in 
their  own  proper  names ;  for,  in  such  cases,  the  principal  cannot 
be  treated  as  a  party  in  form,  or  entitled  to  avail  himself  of  the 
contract  ex  directOj  however  he  may  be  indirectly  bound  by,  or 
entitled  to  avail  himself  of  it^ 

§  395.  In  all  the  foregoing  cases,  it  is  apparent,  that  the  agent 
is  the  direct  party,  with  whom  the  contract  is  made ;  and,  there- 
fore, no  difficulty  can  arise  as  to  his  title  to  sue.^  But  it  is  some- 
times a  matter  of  difficulty,  upon  the  face  of  a  writing,  to  ascer- 
tain who  is  the  proper  party  contracted  with,  whether  he  be  the 
principal,  or  the^gent  In  such  cases,  resort  must  be  had  to  the 
whole  instrument,  in  order  to  ascertain  who  that  party  is ;  and, 
when  the  proper  interpretation  is  fixed,  the  law  will  act  accord- 
ingly upon  it.  Some  cases  may  be  useful  to  illustrate  the  diffi- 
culty as  well  as  to  show  the  manner  in  which  it  has  been  over- 
come. Thus,  for  example,  where  A,  in  wnriting,  agreed  to  pay  the 
rent  of  certain  tolls,  which  he  had  hired  for  three  years  of  certain 
commissioners  for  drainage,  "  to  the  treasurer  of  the  commission- 
ers," it  was  held,  that  no  action  was  maintainable  by  the  treas- 
urer in  his  own  name  for  the  rent,  but  that  it  was  a  promise  to 
the  commissioners  to  pay  the  rent  to  the  person  whom  they  should, 
from  time  to  time,  appoint  to  receive  it.^  So,  where  certain  per- 
sons signed  a  subscription  paper,  to  take  certain  shares  in  a  turn- 
pike corporation,  set  against  their  names,  and  to  pay  on  demand 
to  A.  B.  or  order,  all  assessments,  made  by  the  corporation  for 
the  purposes  of  the  road ;  it  was  held,  that  A.  B.  (who  was  agent 
of  the  corporation)  could  not  recover  upon  the  promise  in  his 
own  name ;  but  that  the  suit  must  be  brought  in  the  name 
of  the  corporation,  upon  the  ground,  that,  there  being  no  con- 
sideration between  the  agent  and  the  subscribers,  he  could  not 
support   an   action.*      So,   where   an .  attorney  gave   a  receipt 

i  Ante,  §§  155, 160,  160  a,  161, 162,  272,  278,  275-278  ;  Hopkins  v,  Mehaffejr, 
11  Serg.  &  Kawle,  129 ;  Ante,  §  273,  note  (1)  ;  3  Chitty  on  Comm.  and  Manuf. 
211 ;  Hanford  v,  McNair,  9  Wend.  R.  54  ;  Blood  r.  Goodrich,  9  Wend.  K  68 ; 
Spencer  v.  Field,  10  Wend.  R.  87;  Potts  r.  Rider,  3  Hamm.  Ohio  R.  71. 

<  See  Hudson  v.  Granger,  5  Barn.  &  Aid.  27,  32,  33. 

3  Piggott  r.  Thompson,  8  Bos.  &  Pull.  147, 150 ;  2  Liverm.  on  Agency,  215, 
216,  (edit  1818.) 

4  Gilmore  v.  Pope,  5  Mass.  R.  491 ;  Ante,  §  274.  It  is  somewhat  difficult  to 
reconcile  this  case  with  other  admitted  doctrines.    If  there  be  a  consideration  for 
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by  which  he  acknowledged,  that  he  had  received  of  A.  B.  an 
agreement  between  C.  &  D.  "  assigned  to  S.  S.,  to  collect  the 


a  promise,  it  does  not  seem  material,  from  whom  it  comes.  [See  Colbam  w.  Phil- 
lips, 13  Gray,  66.]  See  on  this  point  Piggott  v.  Thompson,  8  Bos.  &  Pull.  147, 
and  the  note  (a),  of  the  Reporters,  p.  149.  Lord  Alvanley,  in  the  case  of  Pig- 
gott t;.  Thompson,  said :  "  It  is  not  necessary  to  discuss,  whether,  if  A  let  land  to 
B,  in  consideration  of  which  the  latter  promises  to  pay  the  rent  to  C,  his  execu- 
tors and  administrators,  C  may  maintain  an  action  on  this  promise.''  The  Re- 
porters, in  their  note,  say  :  "  This  very  point  arose  in  Lowther  v.  Kelly,  8  Mod. 
115,  where  the  plaintiff's  attorney  had  made  a  lease  by  indenture  to  the  defend- 
ant in  his  own  name,  rendering  rent  to  the  plaintiff,  whom 'the  defendant  coto- 
nanted  to  pay.  But  the  case  appears  to  have  been  adjourned,  after  argument, 
without  any  decision.  It  is  said  by  Levinz,  J.,  in  Gilby  v.  Copley,  3  Lev.  139, 
that,  when  a  deed  is  made  inter  partes,  a  stranger  shall  not  take  advantage  of  a 
covenant  made  for  his  benefit.  But,  where  it  is  not  made  inter  partes^  he  may, 
whether  the  deed  be  indented  or  not  For  this  he  cites  Cooker  t;.  Child,  HiL  24 
and  25,  Car.  2,  B.  R.,  which  was  an  action  on  a  charter-party  indented  in  these 
terms :  *  This  indented  charter-party  witnesseth,  that  Bindley,  master  and  part 
owner  of  the  ship,  with  the  consent  of  Cooker,  the  other  part  owner,  hath  let 
the  ship  to  Child,  on  such  a  voyage  ; '  and  Child  covenanted  with  Bindley,  neC" 
non  with  Cooker,  to  pay  £300  ;  and  it  was  held,  that  Cooker  might  maintain  the 
action.  Lord  Holt  also,  in  Salter  v.  Kingley,  Carth.  77,  held,  that  one  party  to 
a  deed  could  not  covenant  with  another,  who  was  no  party,  but  a  mere  stranger 
to  it.  So,  where  a  bill  was  sealed  in  this  manner :  *  Received  of  A  £40  to  the 
use  of  B  and  C,  equally  to  be  divided,  to  be  repaid  at  such  a  time  to  the  use  of 
B  and  C,'  it  was  resolved,  that  B  and  C  might  each  sue  for  £20.  Shaw  v.  Sher- 
wood, Cro.  Eliz.  729,  affirmed  in  error,  Yelv.  23.  But,  where  a  bond  was  made 
to  A  for  the  benefit  of  B,  it  was  adjudged  the  latter  could  neither  sue  upon  it, 
nor  release  it,  he  not  being  a  party  to  the  bond.  Offley  r.  Ward,  1  Lev.  235. 
Vide  etiam  2  Inst.  673.  With  respect  to  the  right  of  a  third  person  to  sue  upon 
a  parol  promise  made  to  another  for  his  benefit,  there  is  great  contradiction  among 
the  older  cases,  all  which*  are  collected  I  Vin.  Abridg.  fol.  333-337,  Actions  of 
Assumpsit,  Z.  But,  in  Dutton  t;.^ Poole,  Mich.  29,  Car.  2,  B.  R.  2  Lev.  210  ;  S.  C 
1  Vent.  318 ;  S.  C.  Sir  T.  Raym*  802 ;  and  S.  C.  Sir  T.  Jones,  102,  the  point 
seems  to  have  been  very  fully  considered  and  very  solemnly  decided.  There, 
the  father  of  the  plaintiff's  wife,  being  seised  of  a  wood,  which  he  intended  to 
sell  to  raise  fortunes  for  younger  children,  the  defendant  being  his  heir,  in  con- 
sideration that  he  would  forbear  to  sell  it,  promised  to  pay  his  daughter,  the  plain- 
tiff's wife,  £1,000,  for  which  the  action  was  brought;  and  it  was  held,  that  the 
plaintiff  might  well  maintain  the  action ;  which  decision  was  affirmed  in  the 
Exchequer  Chamber.  In  that  case,  indeed,  some  stress  was  laid  upon  the  near- 
ness of  relationship  between  the  plaintiff's  wife  and  her  father,  to  whom  the 
promise  was  made.  But  another  case  has  since  occurred,  to  which  that  reasoo 
does  not  apply.  In  Martin  v.  Hinde,  Cowp.  437,  the  plaintiff  declared  against 
the  defendant,  rector  of  A,  upon  an  instrument  in  writing,  dated,  &c,  whereby 
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money  therein  contained,"  it  was  held,  that  A.  B.,  being  the  mere 
agent  of  S.  S.,  could  not  sue  the  attorney  for  the  moneys  col- 


the  defendant  promised  the  plaintiff  to  retain  him  as  curate,  till,  &c.,  and  to  allow 
him  £50  per  annum.  The  instrument  produced  in  evidence  was  a  certificate, 
addressed  to  the  bishop,  whereby  the  defendant  nominated  the  plaintiff  his  cu- 
rate, and  promised  to  allow  him  £50  per  annum.  Upon  this  evidence  the  plain- 
tiff was,  after  argument,  held  entitled  to  recover  against  the  defendant  So  in 
Marchington  v.  Vernon,  1  Bos.  &  Pull.  101,  in  notis,  Buller,  J.,  expressly  says: 
•  If  one  person  makes  a  promise  to  another  for  the  benefit  of  a  third,  that  third 
may  maintain  an  action  upon  it' "  The  decision  in  Gilmore  v.  Pope,  5  Mass.  R. 
491,  seems  also  in  dfrect  conflict  with  the  doctrine  in  Higgins  v.  Senior,  8  Mees. 
&  Welsb.  R.  834,  844;  Ante,  §§  160,  160  a,  270.  See  also  Binney  v.  Plumley, 
5  Verm.  R.  500.  See  also  2  Liverm.  on  Agency,  217-220,  (edit.  1818);  Taun- 
ton and  South  Boston  Turnpike  v.  Whiting,  10  Mass.^  327,  336,  commenting 
on  Gilmore  v.  Pope,  5  Mass.  R.  491.  [In  Colburn  v.  Phillips,  13  Gray,  66,  Hoar, 
J.,  said  :  *^  In  Gilmore  v.  Pope,  5  Mass.  491,  which  was  an  action  upon  a  subscrip- 
tion for  shares  in  a  turnpike  company,  with  a  promise  to  pay  the  assessments  to 
the  plaintiff,  who  was  an  agent  of  the  company,  the  plaintiff  was  nonsuited,  and 
Parsons,  C.  J.,  said :  *  The  action  cannot  be  maintained  in  the  name  of  a  mere 
agent  of  the  corporation,  as  in  this  transaction  the  plaintiff  has  alleged  himself 
to  be;  there  being  no  consideration,  as  between  the  agent  and  subscribers,  to 
support  an  action  of  assumpsit.'  This  remark  of  the  Chief  Justice  would  seem 
to  assume  that,  to  support  a  promise,  the  consideration  must  always  move  from 
the  party  to  whom  the  promise  is  made.  On  examining  the  case,  the  promise  is 
found  to  be  a  part  of  a  contract  to  take  and  pay  for  shares  in  the  turnpike  road, 
in  consideration  of  being  admitted  as  associates  in  the  corporation.  This  is  very 
clearly  a  contract  with  the  corporation.  The  promise  is  to  pay  the  assessments 
to  Gilmore,  or  order ;  but  there  is  not  in  terms  any  promise  to  Gilmore  him- 
self. The  apparent  purport,  then,  as  well  as  the  legal  effect  of  the  instrument, 
was  an  agreement  with  the  corporation  from  whom  the  consideration  proceeded. 
It  would  therefore  stand  as  a  promise  to  A,  upon  a  consideration  received  from 
A,  to  pay  a  sum  of  money  to  B  ;  upon  which  it  is  now  well  settled  in  this  Com- 
monwealth that  B  can  maintain  no  action,  except  under  certain  peculiar  and 
limited  conditions.  Mellen  v.  Whipple,  1  Gray,  317;  Field  v.  Crawford,  6  Gray, 
116;  Dow  V.  Clark,  7  Gray,  198.  In  Buffum  'v,  Chadwick,  8  Mass.  103, 'the 
Court  decided,  that  where  a  note  was  made  to  the  plaintiff,  describing  him  as 
agent  of  the  Providence  Hat  Manufacturing  Company,  the  action  could  be  main- 
tained by  him,  although  the  objection  was  suggested  that  he  was  a  mere  agent, 
and  that  the  consideration  moved  from  the  company  alone.  They  distinguish 
the  case  of  Gilmore  v.  Pope,  which  was  cited  by  the  defendants'  counsel,  and  ob- 
serve that  in  that  case  *  the  contract  was  directly  with  the  corporation.'  In  the 
case  of  Commercial  Bank  v.  French,  21  Pick.  486,  it  was  decided,  that  a  promis- 
sory note  made  to  *  the  cashier  of  the  Commercial  Bank,*  the  note  being  the  prop- 
erty of  the  bank,  was  a  contract  with  the  bank,  on  which  the  corporation  might 
sae.     Gilmore  v.  Pope  is  cited  as  sustaining  the  decision ;  but  the  case  rests  upon 
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lected ;  but  that  the  suit  should  be  by  S.  S.     So,  where  a  bill  of 
lading  acknowledged  that  the  master  had  received  the  goods  of 


the  doctrine  that,  by  a  just  conptniction  of  the  lan^age  used,  as  terms  of  descrip- 
tion ^  the  contract  was  made  with  the  bank.  In  Eastern  Railroad  p.  Benedict,  5 
Gray,  561,  it  was  determined  that  upon  an  order  payable  *to  D.  A.  Neale,  Presi- 
dent of  the  Eastern  Railroad  Company/  the  corporation,  being  the  real  party  in 
interest,  might  sue  in  its  own  name.  The  authorities  were  fully  examined  and 
discussed,  and  we  are  satisfied  with  the  correctness  of  the  decision  ;  but  no  ques- 
tion arose  in  that  case  whether  the  action  might  not  have  been  maintained,  if 
brought  in  the  name  of  the  payee.  In  Gunn  v.  Can  tine,  10  Johns.  887,  the  ac- 
tion was  upon  a  receipt  given  to  an  attorney,  upon  an  undertaking  to  collect  the 
money  due  upon  a  contract  belonging  to  his  principal ;  but  the  Court  notice  the 
fact  that  there  was  no  express  promise  to  pay  the  money  collected  to  the  attor- 
ney ;  and  only  decide  that  the  promise  implied  by  law  from  the  instrument  was 
to  the  principal ;  a  view  consistent  with  that  which  we  have  suggested  in  regard 
to  the  case  of  Gilmore  v.  Pope.  There  is  a  class  of  cases  in  which  it*  has  been 
held  that  a  promise  to  a  public  officer,  in  his  oflicial  capacity,  must  be  enforced 
by  a  suit  in  the  name  of  the  public  body  for  which  he  acts.  Pigott  v.  Thompson, 
8  Bos.  &  Pull.  147;  Irish  r.  Webster,  5  Greenl.  171;  Garland  v.  Reynolds,  20 
Maine,  45.  The  principle  is  analogous  to  that  which  holds  Xat  one  who  signs 
a  contract  as  a  public  ofilcer  is  not  personally  responsible  upon^  it ;  though  the 
ground  upon  which  it  is  put  is,  that  a  just  construction  of  the  contract  makes  it 
the  contract  of  the  principal.  In  Thatcher  v.  Winslow,  5  Mason,  58,  Mr.  Justice 
Story  held,  that  an  agent,  not  having  any  legal  or  equitable  interest  in  a  promis- 
sory note,  cannot  sue  as  indorsee  upon  it.  The  only  authorities  which  he  names 
in  support  of  the  doctrine,  are  Gunn  v.  Cantine  and  Gilmore  v.  Pope,  before  cited. 
If  the  effect  of  the  decision  is  merely  this,  that  putting  a  promissory  note  into  the 
hands  of  an  agent,  indorsed  in  blank,  without  any  authority  express  or  implied 
to  him  to  bring  a  suit  upon  it,  will  not  constitute  such  a  transfer  of  the  note  to 
him  as  will  support  an  action  upon  it  in  his  name,  we  have  no  doubt  of  its  cor- 
rectness. Sherwood  v.  Roys,  14  Pick.  172.  But  in  Story  on  Agency,  §  894,  it  is 
said  that  *  if  a  negotiable  note  is  indorsed  in  blank,  and  sent  by  the  owner  to  his 
agent  for  collection,  the  agent  may  sue  thereon  in  his  own  name  as  indorsee;' 
and  in  §  161,  that  'if  an  agent  should  procure  a  policy  of  insurance  in  his  own 
name,  for  the  benefit  of  his  principal,  the  agent,  as  well  as  the  principal,  may  sue 
thereon.'  In  §§  392,  393,  395,  396,  the  doctrine  is  stated  in  the  broadest  terms, 
that  whenever  the  contract  is  made  in  writing  expressly  with  the  agent,  and  im- 
ports to  be  a  contract  personally  with  him,  and  also  where  he  is  the  only  known 
or  ostensible  principal,  and  therefore  is,  in  contemplation  of  law,  the  real  con- 
tracting party,  he  may  sue  in  his  own  name.  And  such  is  the  general  current  of 
the  authorities ;  and  we  are  satisfied  that,  to  support  an  action  upon  an  express 
promise,  it  is  in  general  immaterial  whether  the  consideration  move  from  Uie 
promisee  or  from  another.  In  Baxter  v.  Read,  cited  in  Dyer,  272  6,  note,  it  was 
*  adjudged,  that  where  Baxter  had  retained  Read  to  be  miller  to  his  aunt,  at  ten 
shillings  per  week,  this  will  support  an  action  on  the  case ;  for  although  it  is  not 
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A,  and  the  master,  undertook  to  deliver  them  to  A,  and  in  his 
name,  according  to  usage,  to  B  or  his  assigns,  (he  or  they)  pay- 
ing freight ;  and  the  goods  were  the  property  of  A ;  it  was  held, 
that  A,  not  B,  ought  to  bring  a  suit  for  the  goods,  or  for  dam- 
ages done  to  them.^  So,  where  a  bill  of  lading  was  for  a  ship- 
ment of  goods  consigned  to  A  for  the  account  of  B ;  it  was  held, 
that  B,  and  not  A,  was  the  proper  party  to  bring  an  action  for 
the  non-delivery .2     So,  where  the  mayor  of  a  corporation,  in  be- 


beneficial  to  Baxter,  it  is  chargeable  to  Read,'  In  Goodwin  v.  Willougliby,  Pop. 
178,  Dodcridge,  J.,  says :  *  If  a  stranger  saith,  "  Forbear  such  a  debt  of  J.  S.  and 
I  will  pay  it,"  it  is  a  good  con>ideration  for  the  loss  to  the  plaintiff/  In  Sargent 
V.  Morris,  3  Barn.  &  Aid.  277,  it  was  held,  that  the  consignee  could  not  sue  for 
damage  to  goods  shipped  on  board  the  defendant's  vessel,  the  consignee  being 
only  the  agent  of  the  consignors,  and  having  no  present  interest  in  the  goods 
at  the  time  of  the  injury.  But  there  the  bill  of  .lading  stated  the  receipt  of  the 
goods  from  the  consignors,  and  undertook  ^  to  deliver  the  same  to  you,  and  in 
your  name,  according  to  custom  and  usage,  to  Mr.  Sargent  or  his  assigns,  paying 
freight,'  &c.  In  Sims  r.  Bond,  5  Barn.  &  Adolph.  393,  and  2  Nev.  &  Mann.  CI 6, 
Lord  Denman  asserts,  that  *  it  is  a  well-established  rule  of  law,  that  where  a  con- 
tract, not  under  seal,  is  made  with  an  agent  in  his  own  name,  for  an  undisclosed 
principal,  either  the  agent  or  the  principal  may  sue  upon  it.'  In  the  case  at  bar, 
the  contract  was  with  the  plaintiff  in  his  own  name,  no  other  principal  was  dis- 
closed, and  it  was  executed  on  his  part.  We  think  the  promise  of  the  defendants 
was  upon  a  sufficient  consideration,  and  may  be  enforced  by  the  person  to  whom 
it  was  expressly  made.**] 

1  Salient  v.  Morris,  3  Bam.  &  Aid.  277.  See  also  Evans  v,  Marlett,  1  Ld. 
Baym.  271 ;  12  Mod.  R.  156 ;  3  Salk.  291.  But  see  Paley  on  Agency,  by  Lloyd, 
364;  Ante,  §§  263,  269,  274,  394. 

*  Ibid.  It  has  been  matter  of  some  contrariety  of  opinion,  whether,  if  a  bill  of 
lading  contains  a  clause,  that  the  goods  shall  be  delivered  to  the  shipper  or  his 
assigns,-  and  it  is  indorsed  to  an  agent  of  the  shipper,  the  agent  can,  as  consignee, 
maintain  an  action  for  the  non-delivery  or  conversion  of  the  goods,  as  he  has  no 
interest  in  them  before  they  come  to  hand.  In  Coxe  v.  Harden,  4  East,  R.  211, 
the  Court  intimated  a  strong  opinion,  that  he  could  not.  Lord  EUenborough,  in 
Waring  v.  Cox,  1  Campb.  R.  369,  ruled  the  same  point  the  same  way.  But  Mr. 
Paley  says,  that  it  seems  at  present  to  be  settled,  that  he  may,  provided  the  con- 
signment be  not  countermanded.  But  for  this  he  cites  no  authority,  except  an 
unreported  anonymous  decision  before  Lord  EUenborough,  at  the  sittings  afler 
Trinity  Term,  1810.  Paley  on  Agency,  by  Lloyd,  364.  See  Abbott  on  Shipp. 
Ft  8,  ch.  2,  §  3,  p.  216,  (Amer.  edit.  1829);  Ante,  §  274  and  note.  In  GriiHth 
t?.  Ingledew,  6  Sorg.  &  Rawle,  429,  goods  were  shipped  at  Liverpool  by  A  on  his 
own  account,  but  by  the  bill  of  lading  they  were  made  deliverable  to  B  or  his 
assigns  at  Philadelphia.  The  freight  on  the  goods  was  paid  at  Liverpool  by  A. 
It  was  held,  that  B  could  maintain  an  action  against  the  owner  of  the  ship  for  loss 
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half  of  himself  and  the  rest  of  the  burgesses  and  commonalty  of 
the  corporation,  signed  in  his  own  name,  as  mayor,  a  memoran- 
dum of  a  sale  of  some  real  estate  of  the  corporation  with  the 
purchaser,  and  they  thereby  mutually  agreed  to  perform  and  ful- 
fil, on  each  of  their  parts  respectively,  the  conditions  of  the  sale ; 
it  was  held,  that  the  mayor  could  not  maintain  an  action  upon 
the  agreement  against  the  purchaser  for  a  breach  thereof ;  for  he 
acted  merely  as  agent  of  the  corporation,  and  did  not  contract 
on  behalf  of  himself  personally.^  So,  where  a  note  was  given 
by  B  to  A,  "  Treasurer  of  the  committee  of  the  surplus  fund  "  of 
a  town,  for  money  loaned  by  it  with  the  authority  of  the  town, 
it  was  held,  that  the  suit  was  properly  brought  in  the  name  of 
the  town,  and  could  not  be  properly  brought  by  A  in  his  own 
name,  as  he  had  no  interest  in  the  note.^  So,  where  a  note  was 
given  to  A,  the  land  agent  of  a  State,  in  his  official  capacity,  it 
was  held,  that  the  suit  ought  to  be  brought  in  the  namie  of  the 
State,  and  not  of  A.^  So,  where  a  note  was  given  payable  "to 
the  cashier  of  the  Commercial  Bank,  or  order,"  it  was  held,  that 
the  bank  might  properly  maintain  a  suit  thereon  in  its  corporate 
name.*     So,  where  a  person  subscribed  an  engagement  to  pay 


by  the  neglip:ent  carriage  of  the  goods,  although  B  was  but  an  agent ;  for  ihe 
legal  property  by  the  bill  of  lading  vested  in  B  in  trust  for  A.  This  last  case 
contains  a  review  of  the  English  decisions,  and,  as  there  was  a  difference  of  opin- 
ion on  the  Bench,  (Mr.  Justice  Gibson  dissenting,)  the  point  was  examined  with 
extraordinary  care  and  ability.  See  Amos  v.  Temperley,  8  Mees.  &  Welsh.  798; 
Ante,  §§  263,  274  ;  Dunlap  u,  Lambert,  6  Clark  &  Finnell.  R.  600,  626,  627 ;  Ante, 
§274  and  note. 

1  Bowen  r.  Morris,  2  Taunt  R.  374 ;  Ante,  §  154.  It  must  be  admitted,  that 
some  of  these  cases  stand  upon  very  nice  and  critical  grounds.  The  true  prin- 
ciple undoubtedly  is,  that,  wherever,  taking  the  whole  language  of  the  instrument 
together,  it  is  to  be  inferred,  that  the  promise  is  made,  not  to  the  agent  person- 
ally, but  through  him  to  the  principal,  there  the  suit  should  be  brought  in  the 
name  of  the  principal,  and  not  of  the  agent.  But  there  certainly  is  no  legal  diffi- 
culty in  making  a  promise  to  an  agent  to  pay  him  money,  or  to  deliver  to  him 
goods  for  the  use  or  benefit  of  his  principal ;  and  in  such  a  case  it  should  seem,  that 
the  agent  might  maintain  a  suit  in  his  own  name  upon  such  a  contract  See  ante, 
§§  154,  395  ;  2  Liverm.  on  Agency,  215-225,  (edit  1818). 

"^  The  Inhabitants  of  Garland  v.  Reynolds,  2  Appleton,  R.  45.  But  see  ante, 
§  894. 

3  Irish  V.  Webster,  5  Greenl.  R.  1 71. 

4  Commercial  Bank  v.  French,  21  Tick.  R.  486.  And  see  Eastern  Railroad  p. 
Benedict,  5  Gray,  561;  Ante,  §§  154, 155, 161,  269,  270,  275.    See  also  Medwaj 
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to  A.  B.,  or  order,  all  assessments  on  shares  taken  by  him  in  a 
turnpike  corporation,  it  was  held,  that  the  corporation  might 
maintain  an  action  thereon,  A.  B.  being  their  agent,  and  that 
the  agent  A.  B.,  could  not^  So,  a  note  given  to  A,  "  as  town 
treasurer,"  is  not  suable  in  his  own  name,^  but  is  suable  in  the 
name  of  the  town.^  The  like  interpretation  has  been  applied  to 
a  note  payable  to  A,  "town  treasurer,  or  his  successors  in  office,"* 
and  to  a  note  payable  to  the  selectmen  of  the  town  of  A.^  [But 
in  a  later  case  in  the  same  court,  this  doctrine  was  doubted, 
and  it  was  there  held  that  a  promissory  note  payable  to  "  A.  B,, 
cashier,"  might  be  sued  by  A.  B.  in  his  own  name/] 


Cotton  Manufactory  v.  Adams,  10  Mass.  R.  360 ;  Ante,  §  269,  note;  Woodstock 
Bank  v.  Downer,  27  Verm.  482. 

1  Taunton  and  South  Boston  Turnpike  v.  Whiting,  10  Mass.  R.  327;  Gilmore 
V.  Pope,  5  Mass.  R.  491.  It  is  very  difficult,  if  not  impracticable,  to  reconcile  all 
the  cases  upon  this  subject  Many  of  them  mi(;ht  be  reconciled  by  the  doctrine, 
that  either  the  agent  or  the  principal  might  sue  in  such  cases.  See  Dupont  v. 
Mount  Pleasant  Co.  9  Richardson,  259. 

2  [^Sed  qucerey  as  to  not  being  suable  in  his  own  name.] 

3  llinds  V.  Stone,  Brayton's  Rep.  230. 

4  Arlington  v.  Hinds,  D.  Chipman*s  R.  431. 

5  Middlebury  v.  Case,  6  Verm.  R.  165. 

[6  Johnson  i;.  Catlin,  27  Verm.  87.  And  Bennett,  J.,  said  :  "At  somewhat  of 
an  early  day,  in  the  case  of  the  Town  of  Arlington  v.  Hinds,  I  D.  Chip.  431,  it 
was  held  that  where  the  note  was  given  to  Luther  Stone,  town  treasurer,  or  his 
sacce-ssors  in  office,  the  action  might  be  maintained  on  it  in  the  name  of  the  town 
of  Arlington ;  and,  in  that  case,  the  position  was  advanced  by  the  judge  who  gave 
the  opinion  of  the  Court,  that,  though  the  action  might  be  maintained  in  the 
name  of  the  town,  yet  it  would  not  follow  but  what  Stone  might  also  have  the 
action  in  his  own  name.  The  principles  of  that  case  have  been  followed  in 
several  subsequent  cases.  The  case  in  Chipman  arose  under  somewhat  peculiar 
circumstances,  and  the  Court  must  have  been  pressed  with  the  necessity  of  sus- 
taining that  action  to  prevent  a  failure  of  justice  in  that  particular  case,  and  the 
Court  found  it  necessary  to  assume  that  the  law-merchant  was  not  adopted 
in  Uiis  State,  in  order  to  avoid  the  eifect  of  the  position  that,  upon  commercial 
paper,  the  person  who  appears  upon  the  face  of  the  paper  to  have  the  legal  interest, 
most  sue;  and  that  you  cannot  resort  to  matter  aliunde  the  note  to  determine  who 
may  sue  upon  it.  But  it  has  long  been  settled  in  this  State,  that  the  law  mer- 
chant was  a  part  of  our  law,  so  that  it  now  appears  that  the  very  ground  upon 
which  the  case  of  Arlington  v.  Hinds  was  based,  has  been  long  since  swept  away. 
If  the  principles  which  are  applicable  to  the  case  of  principal  and  agent  could 
have  been  rightly  applied  to  the  case  of  Arlington  v.  Hinds,  it  might  have  been 
sound.    In  such  case  it  is  familiar  law,  that  the  action  may  be  brought  in  the 
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§  396.  The  second  class  of  cases  would  seem  scarcely  to  re- 
quire any  illustration ;  for,  as  the  agent  acts  in  his  own  name, 
without  disclosing  any  other  principal,  it  follows,  as  an  irresis- 
tible inference,  that  the  other  contracting  party  binds  himself 
personally  to  the  agent.  This,  indeed,  would  seem  justly  to 
follow  from  the  reciprocity  of  obligation  on  the  other  side ;  for 
(as  we  have  already  seen)  the  agent  is  in  every  such  case  un- 
deniably bound  by  his  personal  promise  to  the  other  party.^ 
Hence  it  is,  that  if  an  agent  sells  the  goods  of  his  principal  in 
his  own  name,  and  as  if  he  were  owner,  he  is  entitled  to  sue 
the  buyer  for  the  price  in  his  own  name,  although  the  principal 
may  also  sue.^  [So,  if  he  sells  goods  on  a  condition  not  com- 
plied with,  he  may  maintain  replevin  for  the  same.^]  And,  on 
the  other  hand,  if  he  buys  goods  in  his  own  name,  as  pur- 
chaser, he  may  maintain  action   on  the  contract  against  the 


name  of  the  principal  from  whom  the  consideration  moves,  or  in  the  name  of  the 
agent  with  whom  the  contract  was  ostensibly  made.  Though  this  Court  hare 
been  repeatedly  called  upon  to  repudiate  the  case  of  Arlington  v.  Hinds,  as  being 
a  departure  from  the  principles  of  the  law-merchant,  they  have  hitherto  de- 
clined ;  and  subsequent  decisions  have  been  made  upon  the  authority  of  that  case, 
which  would  seem  to  be  opposed  to  the  current  of  the  cases  which  have  been 
decided  upon  the  principles  of  the  commercial  law.  It  may  be  a  matter  of 
some  importance  that  there  should  be  a  uniformity  of  decision  on  commercial 
questions  in  the  different  States,  and  how  long  our  courts  will  adhere  to  the 
authority  of  the  case  of  Arlington  v.  Hinds  for  the  sake  of  preserving  uniform- 
ity in  our  own  decisions,  though  it  mars  the  symmetry  of  the  commercial  law, 
must  depend  upon  the  subsequent  adjudications  of  this  Court.  There  may  be 
a  difliculty,  as  the  counsel  argue,  upon  the  principles  of  the  commercial  law, 
in  holding  that  either  the  cashier  or  the  bank  x;an  maintain  an  action  on  this 
bill,  at  their  own  election.  But  let  that  be  as  it  may,  we  think  it  is  clear  that 
this  action  is  well  brought.  The  cases  are  numerous,  where  it  has  been  held  in 
cases  of  promissory  notes  and  bills  of  exchange,  that  a  promise  to  the  agent, 
naming  him,  and  not  his  principal,  although  the  word  agent,  or  cashier,  be  added 
to  his  name,  is  a  promise  to  the  agent  as  an  individual,  and  the  addition  is  sim- 
ply descriptive  of  the  person."] 

1  Ante,  §  266-270,  290,  291  ;  3  Chitty  on  Comm.  and  Manuf.  211-214  ;  Ante, 
§160;  Paley  on  Agency,  by  Lloyd,  288,  289;  Id.  861,  362;  Id.  864-867; 
Leeds  v.  The  Marine  Insur.  Com.  6  Wheat.  565 ;  Sims  v.  Bond,  3  Bam.  & 
Adolph.  393. 

9  Ante,  §§290,  291,  293;  Beebee  v,  Robert,  12  Wend.  418;  Bickerion  v. 
Burrell,  5  M.  &  Selw.  883.  See  also  Rayner  v.  Grote,  15  Meeson  &  WeUby, 
R.  869  ;  Post,  §  496,  note. 

3  Tyler  v.  Freeman,  3  Cush.  261. 
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seller,  whether  it  be  for  a  delivery  thereof,  if  wrongfully  with- 
held, or  upon  any  warranty  on  the  same,  in  the  same  manner 
as  if  he  were  the  only  party  in  interest^  The  principle  will 
apply  with  far  greater  force,  when  the  agent  has  an  interest  in 
the  property,  or  a  lien  on  it,  as  we  shall  more  fully  see  in  the 
succeeding  pages.^ 

§  397.  The  third  class  of  cases  is,  where,  by  the  usage  of 
trade,  or  the  general  course  of  business,  the  agent,  although 
known  to  be  acting  as  such,  is  dealt  with,  as  if  he  were  the 
owner  or  principal,  so  that  the  contract  is  deemed  a  personal 
contract  with  him.  In  cases  of  this  sort,  it  seems  to  be  wholly 
immaterial,  whether  the  contract  is  deemed  to  be  exclusively 
made  with  the  agent,  or  whether  the  real  principal,  also,  has  a 
right,  as  an  implied  party,  to  avail  himself  of  the  contract^ 
The  fourth  class  of  cases  is,  where  the  agent  has  made  a  con- 
tract, in  the  subject-matter  of  which  he  has  a  special  interest  or 
property,  whether  he  professed  at  the  time  to  be  acting  for  him- 
self or  not.  For  the  most  part,  the  illustrations  arising  under 
the  third  and  fourth  classes,  embrace  mixed  considerations,  de- 
pendent upon  the  usage  of  trade  and  business,  and  a  special 
interest  or  property  of  the  agent  in  the  thing  contracted  for,  or 
the  business  done.  They  will,  therefore,  be  conveniently  dis- 
cussed together.  It  may  be  laid  down,  as  a  general  rule,  that 
wherever  an  agent,  although  known  to  be  such,  has  a  special 
property  in  the  subject-matter  of  the  contract,  and  not  a  bare 
custody  thereof,  or  where  he  has  acquired  an  interest  in  it,  or 
has  a  lien  upon  it,  he  may,  in  all  such  cases,  sue  upon  the  con- 
tract.^ Thus,  for  example,  as  we  have  seen,  an  auctioneer  may 
maintain  an  action  in  his  own  name,  for  goods  sold  by  him  at 

»  Ante,  §§  290,  291,  293 ;  Bcebee  v.  Robert,  12  Wend.  413  ;  Bickerton  v.  Bur- 
rell,  5  M.  &  Selw.  383.  See  also  Bayner  v.  Grote,  15  Mceson  &  Welsby,  R. 
359  ;  PoBt,  §  496,  note. 

^  1  Liverm.  on  Agency,  220,  (edit.  1818) ;  3  Chitty  on  Comm.  and  Manuf. 
211;  Post,  §897. 

3  Ante,  §§  269,  270,  272-280 ;  Post,  §  403-412,  418-440. 

*  Atkyns  v.  Amber,  2  Eap.  R.  493 ;  Ante,  §  164 ;  1  Liverm.  on  Agency,  215- 
219,  (edit  1818);  Joseph  «.  Knox,  3  Camp.  R.  320;  Williams  v.  Millington, 
1  II.  Black.  81,  84  ;  Paley  on  Agency,  by  Lloyd,  361,  362  ;  Sargent  i\  Morris, 
8  Barn.  &  Aid.  276,  280,  281 ;  3  Chitty  on  Comm.  and  Manuf.  210,  211 ;  Leeds 
r.  The  Marine  Ins.  Com.  6  Wheat  565. 
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public  or  at  private  auction.^  It  will  make  no  difference  in  the 
case,  that  the  goods  are  even  sold  on  the  land  of  the  owner,  and 
are  known  to  be  his  property ;  for  an  auctioneer  has  a  posses- 
sion, coupled  with  an  interest,  in  goods  which  he  is  employed  to 
sell,  and  not  a  bare  custody,  like  a  servant  or  shopman.*  An 
auctioneer,  also,  has  a  special  property  in  the  goods  to  be  sold, 
and  a  lien  for  the  charges  of  the  sale,  and  for  his  commis- 
sions.^ 

§  398.  Upon  a  similar  ground,  if  an  agent  is  answerable  to 
his  principal  for  the  price  of  the  goods  sold  by  him,  or  for  any 
other  debt  contracted  by  or  with  him  in  the  course  of  his  agency, 
he  will  be  entitled  to  sue  for  the  price,  or  other  debt,  in  his  own 
name.*  Thus,  for  example,  an  agent  selling  under  a  del  credere 
commission,  is  entitled  to  sue  for  the  price  of  the  goods  sold  by 
him.  Indeed,  as  between  himself  and  the  vendee,  he  is  gener- 
ally treated  as  the  owner  of  the  goods ;  and  of  course  he  is 
entitled  to  the  general  rights  of  an  owner ;  but  still  he  is  so, 
subject  to  the  superior  rights  of  the  principal,  not  incompatible 
with  his  own.^  So,  if  an  agent  procures  a  policy  of  insurance 
in  his  own  name  for  his  principal,  and  pays  the  premium ;  and 
it  turns  out,  in  the  event,  that  the  policy  never  attached,  or  is 
void  from  some  circumstance,  of  which  he  had  no  knowledge ; 
he  may  sue  for  and  recover  back  in  his  own  name  the  premium, 
which  he  has  paid  therefor.^  So,  if  an  agent  has  transferred  the 
money  or  property  of  his  principal,  under  circumstances  which 
give  him  a  right  to  recover  it  back,  he  may  do  so  in  his  own 
name,  notwithstanding  his  principal  may  maintain  a  like  suit 
therefor ;  the  agent  (as  was  said  by  Lord  Mansfield)  may  main- 
tain the  suit  from  the  authority  of  the  principal,  and  the  princi- 


1  Ante,  §  27. 

9  Ante,  §  27 ;  Williams  v,  Millington,  1  H.  Black.  81,  84.  See  also  Robinson 
V.  Rutter,  80  Eng.  Law  &  Eq.  R.  401 ;  Coppin  p.  Walker,  7  Taunt  B. 
237  ;  3  Chitty  on  Coinm.  and  Manuf.  210,  211 ;  Coppin  v.  Craig,  7  T^nnt  B. 
243. 

3  Williams  v,  Millington,  1  H.  Black.  81,  85  ;  Ante,  §  27. 

*  3  Chitty  on  Coram,  and  Manuf.  210,  211. 

«  Houghton  V.  Mathews,  3  Bos.  &  Pull.  485,  489 ;  3  Chitty  on  Comm.  and 
Manuf.  211 ;  Post,  §§  402,  403. 

«  Oom  V.  Bruce,   12  East,  225.    See  Leeds  v.  Mar.  Ins.  Com.  6  Wheat 

666. 
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pal  may  maintain  it,  as  proving  it  paid  by  the  agent^  But  per- 
haps, strictly  speaking,  the  agent  acquires  such  right,  because  of 
his  responsibility  for  the  money  or  property  to  his  principal,  and 
the  interest  which  he  has  in  indemnifying  himself.  Indeed,  the 
proposition  may  be  laid  down  in  broader  terms,  that,  if  an  agent 
pays  money  for  his  principal,  by  mistake  or  otherwise,  which  he 
ought  not  to  have  paid,  the  agent,  as  well  as  the  principal,  may 
maintain  an  action  to  recover  it  back.^ 

§  399.  The  cases  of  contracts  made  by  masters  of  ships, 
relative  to  their  repairs  and  usual  employment,  and  other  inci- 
dental contracts,  belonging  to  their  office  and  duties,  fall  under 
the  like  consideration.  We  have  seen  that  the  master  of  a  ship 
is  ordinarily  liable  on  all  such  contracts,  made  in  virtue  of  his 
office ;  and  there  is  a  reciprocal  obligation  on  the  other  party 
to  the  master.^  Indeed,  it  would  be  an  anomaly  to  hold  that 
the  contract  is,  for  the  purpose  of  charging  the  master,  personal 
on  his  part ;  and,  at  the  same  time,  that  there  is  not,  on  the 
other  side,  a  correspondent  responsibility  to  him ;  since  the  foun- 
dation of  the  contract,  in  every  such  case,  must  be  a  mutual  and 
reciprocal  consideration,  sufficient  to  create  a  mutual  and  recip- 
rocal obligation. 

§  400.  But  the  most  common  illustration  of  the  third  class  of 
cases,  and  that,  indeed,  which  presents  the  principles  upon  which 
it  is  founded  in  its  clearest  form,  is  that  of  a  factor.  In  regard  to 
foreign  factors,  it  has  been  already  stated  that  they  are  generally 
treated,  not  only  as  principals,  in  all  contracts  made  with  them 

1  Stevenson  v.  Mortimer,  Cowp.  B.  805 ;  Holt  v.  Ely,  1  Ellis  &  Blackb.  795 ; 
18  Eng.  Law  &  Ec^.  R.  422. 

8  Post,  §  435 ;  Stevenson  v,  Mortimer,  Cowper,  R.  806.  In  this  case  Lord 
Mansfield  said :  "  The  ground  of  the  nonsuit  at  the  trial  was,  that  this  action 
could  not  be  well  maintained  by  the  plaintiffs,  who  are  the  owners  of  tlie  vessel 
in  question,  but  it  ought  to  have  been  brought  by  the  master,  who  actually  paid 
the  money.  That  ground,  therefore,  makes  now  the  only  question  before  us ; 
as  to  which,  there  is  not  a  particle  of  doubt.  Qui  facit  per  dtium.facit  per  se. 
Where  a  man  pays  money  by  his  agent,  which  ought  not  to  have  been  paid, 
either  the  agent  or  principal  may  bring  an  action  to  recover  it  back.  The  agent 
may,  from  the  authority  of  the  principal ;  and  the  principal  may,  as  proving  it  to 
bave  been  paid  by  his  agent."  See  also  Paley  on  Agency,  by  Lloyd,  362,  and 
Bickerton  v,  Burrell,  5  Maule  &  Selw.  383. 

3  Ante,  §§  86,  116,  266-268,  294,  295,  298,  299;  Coppin  v.  Craig,  7  Taunt  EL 
248 ;  1  Bell,  Comm.  422,  (4th  edit.) ;  Id.  p.  523-538,  (5th  edit) 
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and  by  them,  but  also  as  exclusive  principals,  (unless  other  cir- 
cumstances repel  the  presumption,)  whether  they  are  known  to 
be  acting  for  others,  6r  not ;  ^  so  that  exclusive  credit  is  ordinarily 
deemed  to  be  given  by  them  and  to  them ;  and  they  alone,  there- 
fore, are  ordinarily  entitled  to  maintain  actions  on  such  con- 
tracts.*^ This  doctrine  is  in  conformity  to  the  general  usage  of 
trade ;  and  it  was,  in  all  probability,  originally  derived  from  it, 
as  affording  a  just  exposition  of  the  intentions  of  all  parties,  and 
as  being  founded  in  public  policy  and  convenience,  and  in  the 
safety,  if  not  the  necessities  of  commerce.^ 

§  401.  The  same  doctrine  has  been  applied  with  some  modi- 
fications, to  the  case  of  domestic  factors.  The  latter  are,  by  the 
usages  of  trade,  treated  as  principals,  although  not  as  exda- 
sive  principals  (for  the  real  principal  may  sue  and  be  sued  on 
the  contracts  of  his  factor) ;  and  this  without  any  distinction, 
whether,  in  making  the  contract  they  are  known  to  be  acting  as 
factors,  or  not ;  whether  they  act  under  a  del  credere  commis- 
sion, or  not*  In  every  contract  so  made  by  them,  they  are  en- 
titled to  sue,  and  may  be  sued,  as  principals.^ 

§  401  a.    The  case  of  factors,   both   foreign    and   domestic, 

i  Ante,  §§  268,  290,  and  the  authorities  there  cited ;  Post,  §§  423,  448 ;  1  Bell, 
Comm.  §  209,  (4th  edit.)  ;  Id.  p.  491,  (5th  edit.)  ;  1  Liverm.  on  Agency,  226,  227, 
(edit.  1818)  ;  Paley  on  Agency,  by  Lloyd,  248,  834,  373;  Addison  t;.  Gandaae- 
qui,  4  Taunt.  574  ;  Thomson  v.  Davenport,  9  Barn.  &  Cressw.  78. 

9  Ante,  §§  208,  290 ;  Wilson  v.  Zuluetta,  14  Q.  B.  Rep.  405 ;  Post,  §  423 ; 
1  Liverm.  on  Agency,  226,  227,  (edit.  1818)  ;  3  Chitty  on  Comm.  and  Manufl 
302,  303.     See  Taintor  v.  Prendergast,  3  Hill,  R.  72. 

3  Ibid.  It  seems  to  have  been  held  in  Taintor  v.  Prendergast,  3  Hill,  R.  72, 
73,  that  the  agent  is  liable  equally,  whether  his  principal  be  a  foreigner  or  not,  if 
he  does  not  disclose  his  principal,  unless  exclusive  credit  has  been  given  to  the 
agent.  Ante,  §  268  ;  Trueman  v,  Loder,  11  Adolph.  &  £11.  589  ;  Kirkpatrick  v. 
Stainer,  22  Wend.  R.  244. 

<  Ante,  §§  34,  110-112,  161,  162,  266,  268,  290,  293;  Paley  on  Agency,  by 
Lloyd,  324,  361 ;  Houghton  v'  Mathews,  3  Bos.  &  Pull.  485,  489 ;  1  Liverm.  on 
Agency,  226,  227,  (edit.  1818);  Leverick  v.  Meigs,  1  Cow.  R  645,  668,664; 

3  Chitty  on  Comm.  and  Manuf.  201,  202 ;  2  Bell,  Comm.  §§  417, 418,  (4^  edit) ; 
p.  491,  (5th  edit.) 

*Ante,  §§  34,110-112,  161,  162,  266,  268,290,293;  Paley  on  Agency,  bjr 
Lloyd,  361 ;  Houghton  t;.  Mathews,  3  Bos.  &  Pull.  485,  489  ;  Sadler  v.  Leigh, 

4  Campb.  R.  195;  1  Liverm.  on  Agency,  215-221,  (edit  1818);  Id.  226,  227; 
Girard  v.  Taggart,  5  Serg.  &  Rawle,  R.  27  ;  Smith  on  Merc.  Law,  B.  1,  ch.  5, 
§  6,  pp.  138, 139,  (3d  edit  1843.) 
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affords  an  equally  striking  illnstration  of  the  fourth  class  of  cases. 
Where  factors  are  employed  to  sell  goods,  they  are  understood 
to  be  special  owners,  to  be  entitled  to  the  management,  control, 
and  possession  of  the  goods,  and  to  have  full  authority  to  sell 
them  (as  indeed  they  usually  do)  in  their  own  names.^  Where 
they  are  employed  to  buy  goods,  similar  considerations  apply. 
They  become  personally  liable  to  pay  for  them  (although  their 
principal  may  also  be  liable) ;  and  they  have  a  right  to  the  pos- 
session of  them,  and  a  special  ownership  in  them.^  In  both  cases 
they  have  also  a  lien  on  them,  or  their  proceeds,  for  their  com- 
missions, disbursements,  and  advances  touching  them,  as  well  as 
a  lien  for  their  general  balance  of  accounts,  subject  to  the  excep- 
tions already  stated.^  They  may  also  maintain  suits  in  their 
own  name  for  trespasses  and  torts  committed  on  all  goods,  while 
in  their  possession  as  factors,  founded  upon  their  special  owner- 
ship and  rights  therein.^ 

§  402.  But  although  agents  are  thus  entitled,  in  a  variety  of 
cases,  to  maintain  actions  upon  contracts  made  for,  or  on  behalf 
of  their  principals,  whether  known  or  unknown ;  yet  the  right 
thus  conferred  upon  them  is  not  unlimited,  either  in  regard  to 
their  principals,  or  in  regard  to  the  other  contracting  parties. 
Subject  to  the  exceptions,  which  will  be  presently  stated,*  this 
right  of  agents  is  subordinate  to,  and  controllable  by,  their  prin- 
cipals ;  and  in  favor  of  the  other  contracting  parties,  this  right 
is  also  modified,  so  as  not  to  work  any  injustice  or  wrong  to 
them.**  Both  parts  of  this  proposition  may  require  some  illus- 
tration ;  and  then  the  exceptions  will  natursdly  follow. 


I  Ante,  §§  84,  110-112,  161,  266,  268,  290,  293. 

9  Ante,  §§  39,  110-112,  161,  162,  266,  268,  290,  293 ;  3  Chitty  on  Comm.  and 
Manuf.  210,  211. 

3  Ante,  §§  34,  372,  373,  376,  377,  379 ;  Post,  §  407  ;  8  Chitty  on  Comm.  and 
Manuf.  210,  211 ;  2  Bell,  Comm.  §  799-802,  (4th  edit)  ;  Id.  B.  114-118,  (5th 
edit)  ;  Hudson  v.  Granger,  5  Barn.  &  Aid.  27,  32-34. 

4  Paley  on  Agency,  by  Lloyd,  285-288 ;  Id.  363-368 ;  Williams  v,  Millington, 
1  H.  Black.  81 ;  Smith  on  Merc.  Law,  77,  (2d  edit) ;  Id.  B.  1,  ch.  5,  §  6,  pp. 
138,  139,  (3d  edit  1843)  ;  1  Liverm.  on  Agency,  226,  227,  (edit  1818)  ;  Post, 
§416. 

*  Post,  §  407-410. 

6  Smith  on  Merc.  Law,  77,  (2d  edit) ;  Id.  B.  1,  ch.  5,  §  6,  pp.  138,  139,  (8d 
edit  1843)  ;  Atkyns  v.  Amber,  2  £sp.  R.  493 ;  Ante,  §§  160,  161,  269,  270. 
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§  403.  Ill  the  first  place,  then,  the  right  of  agents  is  subordi- 
nate to,  and  controllable  by,  their  principals.^  Wherever  the 
principal,  as  well  as  the  agent,  has  a  right  to  maintain  a  suit 
upon  any  contract,  made  by  the  latter,  he  may  generally  super- 
sede the  right  of  the  agent  to  sue,  by  suing  in  his  own  name.' 
So,  the  principal  may,  by  his  own  intervention,  intercept,  sus- 
pend, or  extinguish  the  right  of  the  agent  under  the  contract ;  as, 
if  he  makes  other  arrangements  with  the  other  contracting  party, 
or  waives  his  claims  under  it,  or  receives  payment  thereof,  or  in 
any  other  manner  discharges  it.^  This,  indeed,  results  from  the 
general  principle  of  law,  that  every  man  may  waive  rights,  or 
extinguish  rights,  the  benefit  whereof  exclusively  belongs  to  him- 
self;  and,  that,  whatever  rights  are  acquired  by  an  agent  are 
acquired  for  his  principal.  Quicquid  acquiritur  servo^  acquiru 
tur  domino.^  Quilibet  potest  renunciare  juri^  pro  se  iniroductofi 
Of  course  this  doctrine  is  applicable  only  to  cases  of  pure  agency, 
where  the  agent  has  no  lien  or  other  interest,  or  superior  right  in 
the  property.  If  he  has  any,  to  the  extent  of  such'Uen,  and  other 
interest  and  right,  he  is  entitled  to  protection  against  the  prin- 
cipal.^ 


1  Post,  §§410,  429. 

s  Sadler  i;.  Leigh,  4  Camp.  R.  194  ;  1  Liverm.  on  Agency,  221,  (edit  1818) ; 
Paley  on  Agency,  286-288  ;  Id.  826  ;  Id.  363-367  ;  Id.  Ill,  note  (8)  ;  Taintor  ». 
Prendergast,  3  Hill,  li.  72,  73 ;  Girard  r.  Taggart,  6  Serg.  &  Rawle,  27.  In  the 
case  of  Sadler  v,  Leigh,  the  contract  was  made  with  a  factor,  for  the  purchase  of 
goods  for  his  principal.  The  latter  afterwards  became  bankrupt.  Lord  Ellen- 
borough  held,  that  the  factor  was  a  good  petitioning  creditor,  under  the  bank- 
rupt laws,  for  the  debt.  But,  it  appearing,  that  after  the  purchase,  there  had 
been  a  communication  between  the  principal  and  the  purchaser,  whereby  the 
former  agreed  to  consider  the  latter  as  his  debtor,  and  he  had  taken  steps  for 
recovering  the  debt  directly  from  the  purchaser,  Lord  Ellenborough  held,  that 
the  factor*s  right  was  gone.  He  said :  "  This  last  fact,  I  think,  is  fatal  to  the 
petitioning  creditor's  debt.  After  the  intervention  of  the  principal,  the  right  of 
the  factor  to  sue  was  gone.  The  debt  was  then  due  to  the  principal,  in  the  same 
manner,  as  if  the  sale  had  been  made  personally  by  him  in  the  first  instance." 
Ante,  160,  161,  269,  270. 

3  See  Coppin  v.  Walker,  7  Taunt  R,  237  ;  Coppin  v.  Craig,  7  Taunt.  R.  243; 
Paley  on  Agency,  by  Lloyd,  362;  Morris  v.  Cleasby,  1  Maule  &  Selw.  576; 
1  Liverm.  on  Agency,  226-228,  (edit.  1818)  ;  Walker  v.  Russ,  2  Wash.  Cir.  B. 
283  ;  3  Chitty  on  Comm.  and  Manuf.  201-208. 

<  15  Viner,  Abridg.  327 ;  Co.  Litt.  117  a. 

5  2  Inst.  183 ;  Wingate,  Maxims,  p.  488. 

•Ante,§§  871,372. 
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§  404.  In  the  next  place,  in  respect  to  the  rights  of  the  other 
party,  with  whom  the  agent  has  contracted.  If  the  suit  is 
brought  in  the  name  of  the  agent,  instead  of  the  principal,  upon 
any  contract  knowingly  made  by  the  former  for*  the  latter,  the 
other  contracting  party  will  generally  be  entitled  to  make  the 
same  defence,  and  establish  the  same  claims  against  the  agent, 
that  he  would  be  entitled  to,  if  the  suit  were  brought  in  the  name 
of  the  principal.^  Thus,  for  example,  if  a  sale  of  goods  is  made 
by  an  auctioneer,  or  other  agent,  notoriously  for  his  principal, 
the  purchaser  may,  if  he  has  no  notice  of  any  claims  or  demands 
of  the  agent  upon  the  principal,  make  payment  to  the  principal ; 
and  his  payment  will  be  available  in  a  suit  brought  by  the  auc- 
tioneer, or  other  agent,  notwithstanding  any  latent  claims  or 
liens,  which  the  auctioneer  or  agent  may  have  ;  for  it  is  his  duty 
in  such  a  case  to  make  his  claims  known  to  the  purchaser,  other- 
wise the  latter  may  fairly  presume,  that  a  payment  to  the  prin- 
cipal will  be  a  just  fulfilment  of  his  contract.^  So,  in  the  like 
case,  if  the  purchaser  has  a  set-off  against  the  principal,  and  has 
bought  in  reference  to  that  claim,  he  may  set  off  the  claim  in  a 
suit  brought  by  the  agent,  with  the  same  effect^  as  if  it  were 
brought  by  the  principal.^  So,  if  the  purchaser  has  purchased 
of  the  agent  upon  the  just  belief,  authorized  by  the  facts  of  the 
case,  that  he  is  the  real  principal,  he  may  avail  himself  of  any 
set-off,  which  he  has  against  the  agent,  as  well  as  the  principal, 
in  any  suit  brought  by  the  latter  upon  the  contract ;  for,  in  such 
a  case,  he  will  be  entitled  to  avail  himself  of  the  like  set-off,  if 
the  suit  is  in  the  name  of  the  principal.* 


J  Atkyns  v.  Amber,  2  Esp.  R.  493  ;  8  Chitty  on  Comm.  and  Manuf.  201-203, 
211 ;  Smith  on  Merc.  Law,  77,  (2d  edit.)  ;  Id.  pp.  185,  136,  139,  (3d  edit.  1843); 
Leeds  v.  The  Marine  Ins.  Co.  6  Wheat.  565,  570,  571 ;  Taintor  v,  Prendergast, 
8  Hill,  R.  72 ;  Tost,  §§  419,  420. 

a  Coppin  v.  Walker,  7  Taunt  R.  287;  Coppin  v.  Craig,  7  Taunt  R.  243; 
8  Chitty  on  Comm.  and  Manuf.  211. 

3  Coppin  V.  Walker,  7  Taunt.  R.  237;  Coppin  v.  Craig,  7  Taunt.  R.  243  ; 
2  Liverm.  on  Agency,  89,  90,  (edit  1818.)  ;  Paley  on  Agency,  by  Lloyd,  326, 
827  ;  Stewart  v.  Aberdein,  4  Mees.  &  Welsh.  218,  219,  228;  3  Chitty  on  Comm. 
and  Manuf.  201-203 ;  Leeds  v.  Marine  Ins.  Co.  6  Wheat  565,  570. 

*  Paley  on  Agency,  287-289,  325-328  and  note,  329,  330;  George  w.  Clagett, 
7  Term  Rep.  359 ;  Rabono  v.  Williams,  7  Term  Rep.  360,  note  (a)  ;  Stracey  v, 
Decy,  7  Term  Rep.  361,  note;  Baring  v.  Corrie,  2  Bam.  &  Aid.  137.     See  also 


466  AGENCY.  .  [CH.  XV. 

§  405.  The  same  doctrine  applies  to  other  matters  of  defence. 
Thus,  if  a  suit  is  brought  by  an  agent  upon  a  negotiable  note, 
given  to  him  for  the  benefit  of  his  principal,  the  maker,  or  other 
party  sued,  may  avail  himself  of  the  same  defects  of  title,  such 
as  fraud,  or  want  of  consideration,  as  if  the  principal  had  brought 
the  suit  in  his  own  name ;  ^  for,  although,  in  such  a  case,  the 
agent  is  entitled  to  sue,  yet,  if  he  claims  no  beneficial  interest 
in  the  note,  and  has  acquired  no  lien  on  it  for  advances  or  other- 
wise, he  is  treated  as  a  naked  holder,  asserting  the  mere  rights 
of  his  principal,  and  is  affected  by  the  same  equities  as  the 
latter.'-^ 

§  406.  The  doctrine  has  been  carried  a  step  farther.  For,  if 
an  auctioneer,  or  other  agent,  should  avowedly  contract  with 
another  for  the  purchase  of  property  for  a  third  person,  as  the 
agent  of  the  latter,  [who  is  named  in  the  contract  as  principal,] 
when  in  fact  he  is  himself  the  real  principal,  he  will  not  only  not 
be  permitted  to  escape  thereby  from  any  defence  to  a  suit,  brought 
in  his  own  name  upon  the  contract ;  but  he  wiU  not  be  allowed 
to  maintain  any  suit  in  his  own  name  on  the  contract  as  princi- 
pal, without  giving  notice,  before  bringing  the  suit,  of  his  real 
character  in  the  transaction ;  for,  otherwise,  the  vendor  may  be 
taken  by  surprise,  and  may  be  prevented  firom  taking  steps  to 
avoid  the  suit,  which  he  might  have  taken,  if  he  had  been 
apprized  of  all  the  facts.^ 


Lime  Hock  Bank  v,  Plimpton,  17  Pick.  159  ;  Leeds  o.  Marine  Ins.  Co.  6  Wheat 
R.  565,  570.  See  2  Smith's  Select  Cases,  77  and  note,  79,  80 ;  Warner  v.  Me- 
Kay,  1  Mees.  &  Welsh.  595 ;  Post,  §  419. 

1  Ante,  §§  227,  228 ;  Solomons  v.  Bank  of  England,  13  East,  R.  135,  n. ;  De 
la  Chaumette  v.  Bank  of  England,  9  Barn.  &  Cressw.  208 ;  S.  C.  2  Bam.  & 
Adolph.  385 ;  Paley  on  Agency,  by  Lloyd,  238,  285-287,  326,  868,  note  (S), 
864-367. 

a  Ibid. 

3  See  Humble  v.  Hunter,  12  Q.  B.  Rep.  359  ;  Bickerton  v.  Burrell,  5  Maule 
&  Selw.  383.  On  this  occasion  Lord  Ellenborough  said:  **This  is  an  action 
founded  upon  a  contract  made  by  the  plaintiff  in  the  character  of  agent  to  an 
individual,  named  by  him  as  principal ;  and  the  question  is  upon  the  plaintiff's 
title  to  sue.  In  the  ordinary  transactions  of  commerce,  a  man  may  sell  or  pur- 
chase in  his  own  name ;  and  yet  it  does  not  follow  that  the  contract  is  his ;  bat 
the  transaction  is  open  to  explanation,  and  others,  who  do  not  appear  as  parties 
to  the  contract,  are  frequently  disclosed,  and  step  in  to  demand  the  benefit  of  it 
But  where  a  man  assif^ns  to  himself  the  character  of  aj'ent  to  another,  whom  he 
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[§  406  a.  On  the  other  hand,  it  has  been  expressly  adjudged, 
that  a  person  who  contracts  as  agent  for  an  unknown  and  t/n- 


names,  I  am  not  aware  that  the  law  will  permit  him  to  shift  his  situation  and  de- 
clare himself  the  principal,  and  the  other  to  be  a  mere  creature  of  straw.  That, 
I  believe,  has  never  yet  been  attempted.  Now,  on  the  face  of  this  agreement, 
it  is  stated  that  the  plaintiff  made  the  purchase,  paid  the  deposit,  and  agreed  to 
comply  with  the  conditions  of  sale  for  Richards;ou,  and  in  the  mere  character  of 
agent.  Is  not  this  account  of  himself  to  be  taken  fartissime  contra  proferentem  ; 
that  is,  that  he  was  really  treating  in  the  character  which  he  assigned  to  himself 
at  the  time  of  the  purchase  ?  And  has  not  the  defendant,  with  whom  the  plain- 
tiff dealt  as  agent,  a  right  still  to  consider  him  as  such,  notwithstanding  he  would 
now  sue  in  the  character  of  principal  ?  Supposing  that  he  might,  under  a  differ- 
ent state  of  circumstances,  have  entitled  himself  to  sue  in  his  own  name ;  surely 
the  defendant  ought  to  have  had  notice  of  the  plaintiff's  real  situation  before  he 
is  subjected  to  an  action  at  the  plaintiff's  suit,  and  while  it  was  open  to  him  to 
make  a  tender.  It  was  proposed  to  call  Mrs.  Richardson  to  prove  that  she  had 
no  interest  in  the  transaction ;  and  a  reason  was  assigned  why  her  name  appeared 
in  it,  namely,  that  the  purchase  was  intended  for  her  benefit.  Admitting  this  to 
be  so,  yet  the  question  still  occurs,  whether  a  man  who  has  dealt  with  another  in 
the  character  of  agent,  is  at  liberty  to  retract  that  character  without  notice,  and 
to  turn  round  and  sue  in  the  character  of  principal.  As  to  which,  it  appears  to 
me,  that  the  defendant  ought  at  least  to  have  an  opportunity  of  knowing,  by 
means  of  a  specific  notice,  before  he  is  dragged  into  a  court  of  justice,  the  real 
situation  in  which  the  plaintiff  claims  to  stand,  in  order  that  he  mziy  judge  how 
to  act.  In  the  present  case,  non  constat  but  that  the  defendant  would  have  ten- 
dered the  money.  It  was  the  plaintiff's  fault  originally,  that  he  misled  the  de- 
fendant by  assuming  a  situation,  which  did  not  belong  to  him  ;  and  therefore  he 
was  bound  to  undeceive  the  defendant  before  brinfring  an  action.  This  seems  to 
follow  from  a  consideration  of  what  the  common  principles  of  justice  demand, 
which  accord  with  the  cases  decided  upon  this  subject  I  recognize  the  author- 
ity of  the  Duke  of  Norfolk  r.  Worthy,  which  was  merely  the  case  of  an  undis- 
closed principal  at  the  time  of  sale.  Dr.  Bethune's  case  is  of  like  import ;  and 
it  has  been  settled  in  many  cases  that  a  principal,  when  disclosed,  may  step  in 
and  exercise  his  own  rights.  But  it  is  wholly  without  precedent,  I  believe,  and, 
as  it  seems  to  me,  contrary  to  justice,  that  a  person  who  has  exhibited  himself  as 
agent  for  another  should  at  once  throw  off  that  character  and  put  himself  for- 
ward as  principal,  without  any  communication  or  notice  to  the  other  party." 
[But  see  Rayner  v.  Grote,  15  Mecs.  &  Welsh.  R.  359.  In  this  case  the  plaintiff 
made  a  written  contract  for  the  sale  of  goods,  in  which  he  describes  himself  as 
the  agent  of  A.,  and  the  buyer  accepted  and  paid  the  price  of  a  portion  of  the 
goods,  and  then  had  notice  that  the  plaintiff  was  himself  the  real  principal,  and 
not  the  agent  of  A.  It  was  decided  that  the  plaintiff  might  sue  in  his  own  name 
for  the  non-acceptance  of,  and  non-payment  for  the  residue  of  the  goods.  In 
delivering  the  judgment  of  the  Court,  Baron  Alderson  considered  the  case  of 
Bickerton  r.  Burrell.    *'And  it  may  be  observed,"  ho  said,  "that  this  case  is 


468  AGENCY.  [CH.   XV. 

named  principal,  may  himself  sue  as  principal,  if  he  was  in  fact 
such,  unless  it  appear  that  the  other  party  relied  on  his  character 
as  being  only  an  agent,  and  would  not  have  contracted  with  him 
as  principal,  if  he  had  known  him  to  be  such.^] 


really  distinguishable  from  Bickerton  v.  Burrell,  on  the  very  ground  on  which 
that  case  was  decided ;  for  here,  at  all  events,  before  action  brought  and  trial 
had,  the  defendants  knew  that  the  plaintiff  was  the  principal  in  the  transaction. 
Perhaps  it  may  be  doubted  whether  that  case  was  well  decided  on  such  a  distinc- 
tion, as  it  may  fairly  be  argued  that  it  would  have  been  quite  sufficient  to  pre- 
vent any  possible  inconvenience  or  injustice,  and  more  in  accordance  with  former 
authorities,  if  the  Court  had  held  that  a  party  named  as  agent  under  such  cir- 
cumstances as  existed  in  that  case,  was  entitled,  on  showing  himself  to  be  the 
real  principal,  to  maintain  the  action,  the  defendant  being,  however,  allowed  to 
make  any  defence  to  which  he  could  show  himself  to  be  entitled,  either  as  against 
the  plaintiff  or  as  against  the  person  named  as  principal  by  the  plaintiff  in  the 
contract  It  is  not,  however,  necessary  for  us,  in  the  present  case,  to  question 
the  authority  of  that  decision."] 

1  [bchmalz  v,  Avery,  3  Eng.  Law  and  Tai,  R.  391 ;  16  Q.  B.  R.  055,— Patte- 
son,  J.,  said :  *^  This  was  an  action  of  assumpsit  on  a  charter-party,  not  under 
seal,  against  the  defendant,  a  ship-owner,  for  not  taking  the  cargo  on  board  ac- 
cording to  the  charter-party.  The  question  raised  on  the  plea  of  non-assumpsit 
is,  whether  the  action  will  lie  at  the  suit  of  the  present  plaintiff.  The  charter- 
party,  in  terms,  states  that  it  is  made  by  Schmalz  &  Co.,  the  plaintiffs,  as 
agents  for  the  freighter.  It  then  states  the  terms  of  the  contract,  and  concludes 
with  these  words :  *  This  charter-party  being  concluded  on  behalf  of  another 
party,  it  is  agreed  that  all  responsibility  on  the  part  of  Schmalz  &  Co.  ceases  as 
soon  as  the  cargo  is  shipped.'  The  declaration  treats  the  charter-party  as  made 
between  the  plaintiff  and  the  defendant,  without  mentioning  the  character  of 
the  plaintiff  as  agent,  and  without  any  reference  to  the  concluding  clause, 
thereby  treating  the  plaintiff  as  principal  in  the  contract  At  the  trial,  it  was 
proved,  that  the  plaintiff  was,  in  point  of  fact,  the  real  freighter.  No  objection 
was  taken  to  the  admissibility  of  the  evidence  by  which  that  fact  was  estab- 
lished ;  but  at  the  close  of  the  plain tifl's  case  it  was  objected,  that  he  was 
concluded  by  the  terms  of  the  charter-party,  and  fixed  with  the  character  of 
agent ;  so  that  he  could  sue  only  in  that  character,  and  consequently  that  there 
was  a  variance  between  the  declaration  and  the  proof.  A  verdict  was  found  for 
the  defendant,  with  liberty  to  enter  a  verdict  for  the  plaintiff  for  5/.  10^.,  if  the 
Court  should  be  of  opinion  'that  he  was  entitled  to  sue  as  principal,  notwith- 
standing the  terms  of  the  charter-party ;  and  a  rule  nisi  was  obtained  so  to  enter 
it.  We  are  of  opinion  that  the  rule  must  be  made  absolute.  It  is  conceded, 
that  if  there  had  been  a  third  party  who  was  the  real  freighter,  such  thinl  party 
might  have  sued,  although  his  name  was  not  disclosed  in  the  charter-party ;  hut 
the  question  is,  whether  the  plaintiff  can  fill  both  characters  of  agent  and  prin- 
cipal, or  rather,  whether  he  can  repudiate  that  of  agent  and  adopt  that  of  prin- 
cipal, both  characters  being  referred  to  in  the  charter-party,  but  the  name  of  the 
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§  407.    Such  is  the  general  rule  applicable  to  this  subject ; 
but,  as  has  been   already  suggested,  it  is  liable  to  exceptions, 


principal  not  being  therein  mentioned.  The  cases  principally  relied  on  for  the 
defendant  wore  Bickerton  v,  Burrell,  5  Maule  &  Selw.  388,  and  Rayner  v.  Grote, 
15  M.  &  W.  859,  in  both  which  cases  the  supposed  principal  was  named  in  the 
instroment  of  contract;  also  the  case  of  Humble  v.  Hunter,  12  Q.  B.  310; 
12  Jar.  1021.  In  the  case  of  Bickerton  v.  Burrell,  the  plaintiff,  on  the  face  of 
the  contract,  professed  to  enter  into  it  as  agent  for  C.  Richardson.  At  the  trial, 
C.  Richardson  was  called  to  prove  that  her  name  was  used  without  her  knowl- 
edge, and  that  she  had  nothing  to  do  with  the  contract  Lord  Ellenborough 
refused  to  receive  the  evidence,  and  nonsuited  the  plaintiff.  A  rule  nisi  to  set 
aside  the  nonsuit  was  obtained,  but,  upon  argument,  was  discharged,  on  the 
ground  that  a  person  who  has  exhibited  himself  as  agent  for  another,  whom  he 
names,  cannot  at  once  throw  off  that  character,  and  put  himself  forward  as  prin- 
cipal, without  any  communication  or  notice  to  the  other  party.  All  the  judges 
relied  on  the  want  of  such  notice,  which  seems  to  have  been  the  chief  ground  of 
the  decision  ;  for  they  considered  that  the  defendant  was  thereby  placed  in  great 
difficulty,  as  he  had  contracted,  in  point  of  law,  with  Richardson,  and  not  with 
the  plaintiff,  and  might  have  no  means  of  ascertaining,  or  even  conjecturing, 
that  she  was  not  the  real  party.  The  soundness  of  that  ground  of  decision  was 
somewhat  doubted  in  the  late  case  of  Rayner  v.  Grote.  There  the  plaintiff 
contracted  as  agent  for  Johnson,  but  was,  in  truth,  himself  the  principal ;  he 
sued  the  defendant  for  not  accepting  and  paying  for  t&e  goods.  The  defendant 
had  accepted  and  paid  for  a^great  part  of  the  goods  sold,  and  knew,  before  he 
refused  the  residue,  that  the  plaintiff  was  the  real  principal ;  and  so  the  case 
was  distinguishable  from  that  of  Bickerton  v.  Burrell  upon  the  very  ground  on 
which  that  decision  proceeded,  and  the  plaintiff  was  held  to  be  entitled  to  sue. 
The  case  of  Humble  v.  Hunter,  was  an  action  by  Grace  Humble,  on  a  charter- 
party  signed  by  her  son,  J.  C.  Humble,  in  which  he  was  described  as  the  *  owner 
of  the  good  ship  or  vessel  called  The  Ann.'  There  the  son  was  called  at  the 
trial,  and,  af^er  objection  taken  to  his  admissibility,  proved  that  he  executed  as 
agent  for  the  plaintiff*,  and  the  plaintiff  had  a  verdict  The  Court,  however, 
granted  a  new  trial,  on  the  ground  that  it  was  not  competent  for  a  third  party  to 
come  in  and  claim  to  be  the  principal,  and  so  contradict  the  express  statement 
of  the  contract  itself.  The  case  turned  upon  the  form  of  the  contract ;  for  it 
was  conceded,  that  if  the  words  '  owner  of  the  good  ship,'  &c.  had  been  omitted, 
the  plaintiff*  might  have  sued,  on  showing  that  she  was  the  real  owner,  and  that 
the  son  was  her  agent  only.  Such  evidence  would  not  have  contradicted  the 
contract,  but  would  only  have  let  in  a  third  party  who  was  really  interested,  in 
conformity  with  the  current  of  authorities  in  cases  of  contracts  executed  by 
agents,  and  in  their  own  names.  The  case  of  Jenkins  v.  Hutchinson,  18  Jur. 
768,  was  also  cited  for  the  defendant,  but  it  proceeded  on  a  different  ground, 
and  is  not  applicable  to  the  present  question.  There  the  defendant  was  sought 
to  be  charged  as  principal  on  a  charter-party  executed  by  him,  on  the  face  of  it, 
as  agent  for  Barnes ;  he  had,  in  truth,  no  authority  from  Barnes,  nor  was  he 
AGSNCT.  40 
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founded  upon  the  same  considerations  of  reciprocal  equity  and 
justice,  as  the  general  rule  itself.^     The  rule,  properly  and  pri- 


himself  interested  at  all ;  and  the  Court  held,  that  he  could  not  be  sued  as  prin- 
cipal without  showing  that  he  really  was  sa  A  distinction  was  taken  on  the 
argument  in  the  present  case,  by  the  defendant's  counsel,  between  an  executed 
and  an  executory  contract ;  and  it  was  said,  that  whatever  might  be  the  rule  in 
the  former  class  of  cases,  where  the  defendant  has  received  the  benefit  of  the 
contract,  and  it  is  probably  immaterial  to  him  whom  he  pays,  yet  that  in  the 
latter  class  the  defendant  cannot  be  properly  held  answerable  to  B,  having  ex- 
pressly contracted  with  A  ;  and  a  passage  in  the  judgment  of  the  Court,  in  the 
case  of  Kayner  v.  Grote,  was  much .  relied  on,  which  is  this :  '  If,  indeed,  the 
contract  had  been  wholly  unperformed,  and  one  which  the  plaintiff,  by  merely 
proving  himself  to  be  the  real  principal,  was  seeking  to  enforce,  the  question 
might  admit  of  some  doubt  In  many  cases,  such  as,  for  instance,  the  case  of 
contracts,  in  which  the  skill  or  solvency  of  the  person  who  is  named  as  the  prin- 
cipal may  reasonably  be  considered  as  a  material  ingredient  in  the  contract,  it 
is  clear  that  the  agent  cannot  then  show  himself  to  be  the  real  principal,  and  sue 
in  his  own  name ;  and  it  may  be  fairly  urged  that  this,  in  all  executory  con- 
tracts, if  wholly  unperformed,  or  if  partly  performed  without  the  knowledge  of 
who  is  the  real  principal,  may  be  the  general  rule.'  With  this  passage  we  entirely 
agree ;  but  it  is  plain  that  it  is  applicable  only  to  cases  where  the  supposed  prin- 
cipal is  named  in  the  contract ;  if  he  be  not  named,  it  is  impossible  that  the 
other  party  can  have  heej^  in  any  way  induced  to  enter  into  the  contract  by  any 
of  the  reasons  suggested.  In  the  present  case,  the  names  of  the  supposed  freight- 
ers not  being  inserted,  no  inducement  to  enter  into  the  contract,  from  the  sup- 
posed solvency  of  the  freighters,  can  be  surmised.  Any  one  who  could  prove  him- 
self to  have  been  the  real  freighter  and  principal,  whether  solvent  or  nol,  might 
most  unquestionably  have  been  sued  on  this  charter-party.  The  defendant  can- 
not have  been  in  any  way  prejudiced  in  respect  of  any  supposed  reliance  on  the 
solvency  of  the  freighter,  since  the  freighter  is  admitted  to  have  been  unknown 
to  him,  and  ho  did  not  think  it  necessary  to  inquire  who  he  was.  It  is,  indeed, 
possible  that  he  may  have  been  contented  to  take  any  freighter  and  principal, 
provided  it  was  not  the  present  plaintiff*;  and  he  may  have  relied  on  the  terms 
of  the  charter-party,  indicating  that  the  plaintiff*  was  an  agent  only,  being  wiUing 
to  accept  of  any  one  else,  be  he  who  he  might,  as  principaL  Afler  all,  therefore, 
the  question  is  reduced  to  this,  whether  we  are  to  assume  that  the  defendant  did 
so  rely  on  the  character  of  the  plaintiff*  as  agent  only,  and  would  not  have  con- 
tracted with  him  as  principal  if  he  had  known  him  so  to  be ;  and  are  to  lay  it 
down  as  a  broad  rule,  that  a  person  contracting  as  agent  for  an  unknown  and 
unnamed  principal,  is  precluded  from  saying,  *I  am  myself  that  principiL' 
Doubtless,  his  saying  so  does  in  some  measure  contradict  the  written  contracl» 
especially  the  concluding  clause,  which  says :  *  This  charter-party  being  ceo* 
eluded  on  behalf  of  another  party,'  &c.,  for  there  was  no  such  other  party.    It 

1  Ante,  §  402. 
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manly,  has  its  dae  operation,  where  the  agent,  entering  into 
the  contract,  is  the  mere  representative  of  the  principal,  and 
has  acquired  no  interest,  or  lien,  or  other  claim  under  it,  in  vir- 
tue of  his  agency;  for,  if  he  has  acquired  any  such  interest, 
lien,  or  other  claim,  then,  to  the  extent  thereof,  he  is  entitled  to 
protection,  as  well  against  the  principal,  as  against  the  other 
contracting  party.^  Thus,  for  example,  a  factor  or  other  agent 
has  a  lien  on  the  goods  intrusted  to  him  for  sale  for  his  com- 
missions and  advances,  and,  when  he  has  sold  the  goods,  this 
lien  will  attach  upon  the  price  in  the  hands  of  the  purchaser ; 
and  to  this  extent  the  factor,  or  9ther  agent,  may  insist  upon 
payment  from  the  purchaser  to  himself,  in  opposition  to  the 
claims  of  the  principal,  and  also  of  the  purchaser  against  the 
principal^    But,  to  entitle  the  factor,  or  other  agent,  in  such  a 


may  be  tbat  the  plaintifT  entered  into  the  charter-party  for  some  other  party, 
who  had  not  absolutely  authorized  him  to  do  so,  and  afterwards  declined  taking 
it ;  or  it  may  be  that  he  intended  originally  to  be  the  principal.  In  either  case 
the  charter-party  would  be,  strictly  speaking,  contradicted ;  yet  the  defendant 
does  not  appear  to  be  prejudiced,  for  as  he  was  regardless  who  the  real  freighter 
was,  it  should  seem  that  he  trusted  for  his  freight  to  his  lien  on  the  cargo.  But 
there  i«  no  contradiction  of  a  charter-party,  if  the  plaintiff  can  be  considered 
as  filling  two  characters,  namely,  those  of  agent  and  principal.  A  man  can- 
not, in  strict  propriety  of  speech,  be  said  to  be  an  agent  to  himself;  yet,  in  a 
contract  of  this  description,  we  see  no  absurdity  in  saying,  that  he  might  fill 
both  characters  —  that  he  might  contract  as  agent  for  the  freighter,  whoever 
that  freighter  might  turn  out  to  be,  and  might  still  adopt  that  character  of 
freighter  himself  if  he  chose.  There  is  nothing  in  the  argument  that  the  plain- 
tiff's responsibility  is  expressly  made  to  cease  *  as  soon  as  the  cargo  is  shipped,  for 
that  limitation  plainly  applies  only  to  his  character  as  agent,  and,  being  real  prin- 
cipal, his  responsibility  would  unquestionably  continue  after  the  cargo  was  shipped. 
Upon  the  whole,  we  are  of  opinion,  that  this  rule  must  be  made  absolute."] 

1  8  Chitty  on  Comm.  and  Manuf  211 ;  Post,  §  424  ;  Smith  on  Mere.  Law,  77, 
(2d  edit) ;  Id.  pp.  185,  186,  189  (8d  edit.  1848)  ;  Drinkwater  v.  Goodwin,  Cowp. 
R.  251,  255;  1  Liverm.  on  Agency,  217-219,  226,  285-288,  886,  (edit.  1818); 
Id.  864-867;  Morris  r.  Cleasby,  1  Maule  &  Selw.  576;  Hudson  v.  Granger, 
5  Barn,  k  Aid.  27,  82-84.  If  he  is  an  agent  acting  under  a  del  credere  commis- 
ifion,  be  has  an  undoubted  right  to  sue,  so  as  to  protect  himself  from  liability 
under  his  ^aranty.  And  the  principal  cannot  displace  his  rights,  without,  at 
the  same  time,  waiving  the  guaranty.  See  1  Liverm.  on  Agency,  226, 227,  (edit 
1818) ;  Schrimshire  v,  Alderton,  2  Str.  R.  1188 ;  Houghton  v,  Mathews,  3  Bos.  & 
Pull.  489  ;  Morris  r.  Cleasby,  1  Maule  &  Selw.  576  ;  Paley  on  Agency,  by  Lloyd, 
285-287,  864-866. 

«  3  Chitty  on  Comm.  and  ManuC  211  ;  Ante,  §§  84,  372-379,  401 ;  Post,  §  424 ; 
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case,  to  this  privilege,  he  must  give  notice  thereof  to  the  par- 
chaser,  before  the  latter  has  made  payment  to  the  principal ; 
or,  if  the  purchaser  insists  upon  a  set-off  against  the  principal, 
before  such  right  of  set-off  has  attached  to  the  transaction.^ 
In  short,  the  purchaser  is  entitled  to  protection,  then,  and  then 
only,  when  he  has  no  notice  of  the  claim  of  the  factor,  or  other 


Smith  on  Merc.  Law,  77,  (2d  edit.)  ;  Id.  B.  1,  cb.  5,  §  6,  p.  189,  (8d  edit  1848)  ; 
Drinkwater  v.  Goodwin,  Cowp.  R.  251,  265  ;  Paley  on  Agency,  by  Lloyd,  285- 
287  ;  Id.  326 ;  Id.  864-867 ;  Hudson  v.  Granger,  5  Bam.  &  Aid.  27,  82-84. 
]x>rd  Mansfield,  in  delivering  the  opinion  of  the  Court,  in  the  case  of  Drinkwater 
V.  Goodwin,  Cowp.  R.  251,  255,  said :  **  The  maxim  of  law,  which  says,  that  it 
shall  not  be  in  the  power  of  any  man,  by  his  election,  to  vary  ^he  rights  of  two 
other  contending  parties,  is  a  very  wise  maxim,  as  well  as  a  very  fortunate  one 
for  the  parties  who  are  so  disputing ;  because  by  giving  notice  to  such  person  to 
hold  his  hand,  and  offering  him  an  indemnity,  he  renders  himself  liable  to  the 
true  owner,  if  af\er  such  notice  he  takes  upon  himself  to  decide  the  right  And, 
therefore,  though  the  purchaser  of  goods  from  a  factor  has  a  right  to  pay  him  the 
money,  and  be  discharged ;  yet,  when  the  principal  and  factor  have  a  dispute, 
the  buyer,  with  notice  of  such  dispute,  has  no  right  to  prejudice  the  title  of 
the  principal.  This  case,  therefore,  is  in  the  nature  of  a  bill  of  interpleader. 
The  defendant  is  the  stakeholder,  the  assignees  ttnd  Jefiries  are  contending,  and 
the  Court  is  to  decide.  Jefiries  claims  the  money,  as  having  a  lien  on  it,  and 
the  assignees  claim  it,  as  standing  in  the  place  of  the  bankrupt  Jefiries  claims 
it,  as  having  a  lien.  *  To  consider  the  case,  therefore,  first,  upon  the  general 
question,  we  think  that  a  factor  who  receives  cloths,  and  is  authorized  to  seU 
them  in  his  own  name,  but  makes  the  buyer  debtor  to  himself;  though  he  is  not 
answerable  for  the  debts,  yet  he  has  a  right  to  receive  the  money.  His  receipt 
is  a  discharge  to  the  buyer,  and  he  has  a  right  to  bring  an  action  against  him  to 
compel  the  payment ;  and  it  would  be  no  defence  for  the  buyer  in  that  action  to 
say,  that,  as  between  him  and  the  principal,  he  (the  buyer)  ought  to  have  that 
money,  because  the  principal  is  indebted  to  him  in  more  than  that  sum ;  for  the 
principal  himself  can  never  say  that,  but  where  the  factor  has  nothing  due  to 
him.  There  is  no  case,  in  law  or  equity,  where  a  factor,  having  money  due  to 
him  to  the  amount  of  the  debt  in  dispute,  was  ever  prevented  from  taking 
money  for  cloths  in  his  hands.''  From  the  language  of  the~  Court  in  this  case,  it 
has  been  inferred,  that  the  agent  cannot  maintain  a  suit  of  this  sort  without  first 
giving,  or  offering  to  give,  an  indemnity  to  the  other  contracting  party.  It  may, 
perhaps,  deserve  consideration,  whether  this  is  absolutely  indispensable ;  since 
the  factor,  or  agent,  by  his  contract,  acquires  a  right  to  sue,  as  the  primary  con- 
tracting party.  An  indemnity  is,  without  doubt,  ordinarily  tendered  ;  and,  if  not 
offered,  the  case  may  properly  be  deemed  a  case  for  a  bill  of  interpleader  in 
equity.     See  Paley  on  Agency,  by  Lloyd,  864,  865 ;  Post,  §  409. 

1  Drinkwater  v.  Goodwin,  Cowp.  R.  251,  255 ;  Coppin  v.  Walker,  7  Taunt 
237  ;  Coppin  t;.  Craig,  7  Taunt.  248  ;  Atkyns  v.  Amber,  2  Esp.  R.  498  ;  8  Chitty 
on  Comm.  and  Manuf.  211 ;  Paley  on  Agency,  by  Lloyd,  826,  864,  865. 
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agent,  and  has  acted  in  good  faith,  and  has  acquired  rights  by 
the  transaction,  superior  to,  and  inconsistent  with,  those  of  the 
factor  or  agent  A  fortiori^  this  principle  will  apply,  where  the 
purchaser  is  guilty  of  a  gross  concealment  of  his  claim  upon  the 
principal,  which  has,  in  fact,  operated  as  a  fraud  upon  the  factor 
or  other  agent^ 

§  408.  It  is  upon  this  same  ground,  that,  when  a  factor,  or 
other  agent,  has  a  lien  for  advances,  or  otherwise,  to  the  full  ex- 
tent of  the  price  or  value  of  the  goods  of  his  principal,  sold  by 
him,  he  is  entitled  to  receive  payment  of  the  proceeds  from  the 
purchaser,  not  only  in  opposition  to  his  principal,  but  in  oppo- 
sition to  his  assignees,  in  case  of  his  bankruptcy ;  ^  for,  although 
the  bankruptcy  of  the  principal  operates  as  a  revocation  of  the 
authority  of  the  factor,  or  other  agent^  yet  it  cannot  operate  to 
defeat  or  destroy  his  lien.^  In  truth,  in  such  a  case,  the  factor, 
or  other  agent,  has  a  complete  power  to  dispose  of  the  whole  of 
such  proceeds  as  he  may  please,  as  his  own  property,  against 
the  principal  and  his  assignees.  Therefore,  if  he  is  indebted  to 
the  purchaser  of  the  goods  in  an  equivalent  amount,  he  may 
set  off  the  one  deb^  against  the  other,  with  the  assent  of  the  pur- 
chaser, and  it  will  be  a  complete  payment  and  extinguishment 
of  the  price,  so  as  to  bar  any  action  therefor,  by  the  principal  or 
his  assignees.^ 

§  409.  From  what  has  been  already  said,  it  follows,  as  a  natu- 
ral consequence,  that  if  the  purchaser  of  goods  from  a  factor,  or 
other  agent,  who  has  a  lien  thereon,  should,  after  notice  thereof 
by  the  factor,  or  other  agent,  pay  over  the  money  to  the  princi- 
pal, he  will,  nevertheless,  be  liable  to  the  factor,  or  other  agent, 
for  the  same,  and  the  payment  will  be  no  defence  in  an  action 
brought  therefor  against  him.  In  some  of  the  authorities  the 
qualification  is  added,  that  the  purchaser  should  not  only  have 
notice,  but  should  have  an  indemnity,  or  offer  of  indemnity,  from 
the  factor,  or  other  agent,  to  protect  him  against  a  suit  by  the 


lAtkyns  r.  Amber,  2  Esp.  R.  49S ;  1  Liverm.  on  Agency,  217-219,  (edit. 
1S18)  ;  Paley  on  Agency,  by  Lloyd,  326,  364,  365. 
9  Hudson  V.  Granger,  5  Barn.  &  Aid.  27,  32-34 ;  Ante,  §  407. 

3  Ibid. ;  Ante,  §  349 ;  Post,  482,  483. 

4  Hudson  V.  Granger,  5  Barn.  &  Aid.  27,  32-34 ;  Faley  on  Agency,  by  Lloyd, 
285-288;  Ante,  §  407  ;  Post,  §  424. 
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principal  But  it  seems  at  least  a  questionable  point,  whether 
there  is  any  principle  of  law,  which  positively  requires  such  an 
indemnity,  or  offer  of  indemnity.* 

§  410.  It  also  follows,  from  the  premises,  that,  subject  only  to 
these  special  rights  of  the  factor,  or  other  agent,  the  principal 
may,  in  all  cases,  assert  his  own  general  rights  over  every  con-  * 
tract  of  purchase  and  sale,  made  on  his  behalf  in  the  course  of 
the  agency.^  Hence  he  may  recover  firom  the  purchaser  of  goods, 
under  a  sale  made  by  his  agent,  the  residue  of  the  price,  deduct- 
ing the  entire  claim  of  his  factor,  or  other  agent^  So,  if  he 
extinguishes  or  satisfies  the  entire  claim  of  his  factor,  or  other 
agent,  his  right  to  recover  the  whole  price  is  unquestionable,  and 
cannot  be  resisted  by  the  other  contracting  party,  unless  upon 
equities,  which  attach  to  the  transaction  against  the  principal, 
or  the  agent,  or  against  both.  Payments,  also,  made  by  the 
purchaser,  will,  subject  to  the  like  exceptions,  operate  as  an  ex- 
tinguishment, pro  tantOy  of  the  debt,  as  indeed  has  been  already 
suggested.^ 

§  411.  Similar  principles  apply  to  matters  of  defence  by  an 
agent,  who  is  sued  upon  any  contract  upon  which  he  becomes 
personally  responsible,  as  well  as  his  principal.  Thus,  for  exam- 
ple, if  a  factor  is  employed  to  buy  goods,  and  he  purchases  them 
in  his  own  name,  not  disclosing  any  other  principal,  and  he  has 
in  his  own  right  a  set-off  against  the  seller,  he  may  avail  himself 
of  it  in  a  suit  brought  against  him  by  the  seller.®  So,  if  he  seUs 
goods  under  the  like  circumstances,  he  may  set  off  the  price  of 
the  goods  against  a  debt,  personally  due  from  himself  to  the  pur- 
chaser, at  least  if  the  principal  does  not  interpose  against  t.^ 

§  412.  In  respect  to  the  rights  of  agents  to  maintain  actions 

1  Faley  on   Agency,  by  Lloyd,  865,  366 ;   Drinkwater  v.  Goodwin,  Cowp. 
R  251. 

2  Ibid.     But  see  ante,  §  407,  note. 

3  Ante,  §§  402,  403. 

<  Ante,  §  403  ;  Huntington  v.  Knox,  7  Cush.  374. 

*  Ante,  §  407. 

^  This  seems  to  be  a  natural  result  from  the  reciprocal  right  of  the  buyer,  i 
such  a  case,  to  set  off  a  debt  due  to  him  from  the  factor,  who  does  not  diad 
any  principal.     Paley  on  Agency,  by  Lloyd,  326,  827  ;  Ante,  §  404. 

^  Faley  on  Agency,  by  Lloyd,  ^12,  note ;  Id.  286,  287 ;  1  Liverm.  on  Agency 
226-232,  (edit  1818)  ;  Morris  u.  Cleasby,  1  M.  &  Selw.  676,  579.     See 
V.  White,  7  Beavan,  R.  506. 
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upon  contracts  made  personally  with  them,  there  is  another  ex- 
ception, founded  upon  motives  of  public  policy,  which  should 
here  be  noticed.  We  have  already  seen  that  public  agents  are 
not  ordinarily  personally  liable  upon  any  contracts  made  by 
them,  in  their  official  character  or  otherwise,  for  or  on  behalf  of 
the  government.^  A  reciprocity  exists  upon  the  like  contracts  in 
favor  of  the  other  party.  As  public  agents  are  not  ordinarily 
suable,  so  they  cannot  ordinarily  sue  thereon.  Thus,  for  exam- 
ple, where  a  naval  officer  shipped  seamen  for  the  public  service 
on  board  of  a  public  ship,  and  took  a  contract  from  a  surety  for 
their  rendering  themselves  on  board  at  the  proper  time ;  it  was 
held,  that  the  government  only,  and  not  the  officer,  could  sue  on 
the  contract.^  So,  where  a  bill  of  exchange  was  indorsed  to  the 
Treasurer  of  the  United  States,  it  was  held,  that  it  was  compe- 
tent for  the  United  States,  in  their  own  n^me,  to  sue  upon  such 
indorsement,  as  having  the  sole  interest  in  the  property.^  On 
the  other  hand,  if  a  public  agent  should  personally  bind  himself 
(as  he  may)  by  a  contract  for  the  benefit  of  the  government,  and 
thereby  become  personally  liable  to  the  other  contracting  party 
thereon,  there  he  would  have  a  reciprocal  right  to  hold  such 
other  party  personally  liable  to  him  on  the  same  contract,  for 
any  breach  thereof.* 

§  413.  We  may  close  this  part  of  our  subject  by  remarking, 
that  although  an  agent  (known  to  be  such)  is  ordinarily  entitled 
to  receive  payment  of  any  debt,  due  to  his  principal,  in  the 
course  of  his  agency,  wherever  that  right  results  from  the  usage 
of  trade,  or  from  an  express  agreement,  or  from  an  implied  au- 
thority, resulting  from  the  course  of  dealing  between  the  parties ; 
yet,  we  are  not  to  understand,  that  the  agent  thereby  acquires 
any  right  to  receive  payment,  except  in  the  ordinary  modes  of 
business.^  He  has  no  right  to  change  the  security  of  his  princi- 
pal for  the  debt,  or  to  make  himself  the  debtor  to  the  principal 
for  the  like  amount,  in  lieu  of  the  person  who  owes  the  debt, 


«  Ante,  §  802-307. 

s  Bainbridge  v.  Downie,  6  Mass.  R.  253. 

3  Uaited  States  v,  Dugan,  3  Wheat.  R.  172,  180. 

4  Ante,  §§  806,  398. 

*  Ante,  §§  98,  108, 109, 181,  215 ;  Post,  §§  429,  430 ;  Thompson  on  Bills  of 
Exchange,  p.  370-373,  (2d  edit.  1836.) 
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without  the  consent  of  the  principal,  express  or  implied  to  that 
effect.  Thus,  for  example,  if  an  agent  has  authority  to  receive  fot 
his  principal  a  debt  due  from  a  third  person  to  him,  and  the  agent 
owes  the  like  amount,  or  a  greater,  to  such  third  person,  he  has 
no  right  to  substitute  himself  as  the  debtor  to  his  principal,  giv- 
ing him  credit  for  the  amount,  or  to  set-off  tbe  debt*  due  by  him 
to  such  third  person,  against  the  debt  due  by  the  latter  to  his 
principal.  But  there  may  be  a«usage  of  trade,  or  a  particular  deal- 
ing between  the  principal  and  agent,  which  would  justify  such  a 
set-off  And,  indeed,  it  is  said  to  be  a  common  usage  between 
insurance  brokers,  and  underwriters  upon  policies,  thus  to  set  off 
losses  on  policies;  and  for  the  broker  then  to  charge  himself 
with  the  amount  of  the  losses,  and  to  give  credit  to  his  principal 
therefor.^ 

§  414.  Let  us  now  proceed  to  the  second  branch  of  our  in^ 
quiry.  In  what  cases  agents  acquire  rights  against  third  persons 
founded  upon  the  torts  of  the  latter,  in  the  course  of  their 
agency.  We  have  already  had  occasion  to  remark,  that  factors 
and  other  agents  in  virtue  of  their  possession  of  the  property  of 
their  principals,  are  entitled  to  maintain  actions  of  trespass  and 


1  Stewart  v.  Aberdien,  4  Mees.  &  Welsh.  211,  228.  On  this  occasion,  Lord 
Ahin^er  is  reported  to  have  said :  **  It  must  not  he  considered,  that,  hy  this 
decision,  the  Court  means  to  overrule  any  case,  deciding,  that,  where  a  principal 
employs  an  agent  to  receive  money,  and  pay  it  over  to  him,  the  agent  does  not 
thereby  acquire  any  authority  to  pay  a  demand  of  his  own  apon  the  debtor,  by 
a  set-off  in  account  with  him.  But  the  Court  is  of  opinion,  that,  where  an  insui^ 
ance  broker,  or  other  mercantile  agent,  has  been  employed  to  receive  money  for 
another,  in  the  general  course  of  his  business,  and  where  the  known  genenJ 
course  of  business  is,  for  the  agent  to  keep  a  running  account  with  the  principal, 
and  to  credit  him  with  sums,  which  he  may  have  received  by  credits  in  account 
with  the  debtors,  with  whom  he  also  keeps  running  accounts,  and  not  merely 
with  moneys  actually  received,  the  rule  laid  down  in  those  cases  cannot  properly 
be  applied,  but  it  must  be  understood,  that,  where  an  account  is  bond  fide  setded 
according  to  that  known  usage,  the  original  debtor  is  discharged,  and  the  agent 
becomes  the  debtor,  according  to  the  meaning  and  intention,  and  with  the 
authority,  of  the  principal."  There  is  some  mistake  in  the  language  attributed 
to  Lord  Abinger,  in  the  first  sentence  above  quoted,  and  he  probably  intended 
to  state  the  reverse  case  from  that,  which  the  language  imports.  I  have  given, 
in  the  text,  what  I  presume  was  his  real  meaning.  See  ante,  §§  98,  99, 108, 181 ; 
Barker  v.  Greenwood,  2  Younge  &  Coil.  415 ;  Morris  v.  Cieasby,  1  M.  &  Selw. 
576,  579. 
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trover  against  third  persons  for  any  torts  or  injories,  affecting 
that  possession.^ 

§  415.  So,  if  an  agent  is  induced,  by  the  fraud,  deceit,  or  mis- 
representation of  a  third  person,  to  purchase  goods  for  his  prin- 
cipal, or  to  sell  goods  for  his  principal,  and  thereby  he  sustains  a 
personal  loss,  he  will  be  entitled  to  maintain  a  suit  against  such 
third  person  for  such  wrongful  act  or  deceit^  Thus,  for  exam- 
ple, if  a  factor  should  buy  goods  for  hb  principal,  which  were 
falsely  and  fraudulently  represented  by  the  seller  to  be  of  a  par- 
ticular quality,  or  growth,  or  manufacture,  which  alone  he  was 
authorized  to  buy  for  his  principal,  and  the  principal  should 
refuse  to  receive  them,  or  the  factor  should  be  otherwise  in- 
jured thereby,  he  would  be  entitled  to  a  full  recompense  from 
the  seller  for  tort.^ 

§  416.  But,  except  in  cases  of  this  sort,  or  in  cases  of  a  kin- 
dred nature,  the  remedies  in  favor  of  agents  against  third  per- 
sons for  mere  torts  seem  to  be  circumscribed  within  very  limited 
boundaries.  We  may,  therefore,  dismiss  this  part  of  the  subject 
with  the  following  brief  and  general  summary  of  the  whole  doc- 
trine ;  that  the  remedy  of  agents  for  mere  torts  is  confined  to 
cases  where  their  right  of  possession  is  injuriously  invaded,  or 
where  they  incur  a  personal  responsibility,  or  loss,  or  damage  in 
consequence  of  the  tort. 


1  Faley  on  Agency,  by  Lloyd,  368  ;  Solomons  v.  Banl^  of  England,  13  East, 
135,  note ;  De  la  Chaumette  v.  Bank  of  England,  9  B.  &  Cressw.  208 ;  Williams 
v.  Millington,  1  H.  Black.  81.  See  Joseph  v,  Knox,  3  Campb.  R.  320;  Smith  on 
Merc  Law,  77,  (2d  edit)  ;  Id.  B.  1,  ch.  6,  §  6,  p.  139,  (3d  edit.  1848) ;  Burton  v. 
Hughes,  2  Bing.  R.  178  ;  Booth  v,  Wilson,  1  Barn.  &  Aid.  59  ;  Story  on  Bailm. 
§§  93,  152. 

8  Ante,  §  401. 

3  See  ante,  201,  898,  402. 
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CHAPTER  XVL 

RIGHTS    OF    PRINCIPALS    AOAINST    THIRD    PERSONS. 

§  417.  We  come,  in  the  next  place,  to  the  consideration  of 
the  Rights  of  Principals,  which  are  acquired  by,  and  under,  or 
in  virtue  of,  any  agency,  against  third  persons.  These  rights 
are  naturally  divisible  into  two  sorts  :  first,  those  which  are  ac- 
quired under  the  contracts  made  by  their  agents ;  and,  secondlyi 
those  which  are  acquired  on  account  of  torts  or  injuries  done  to 
their  property  or  rights  in  the  course  of  the  agency.  Many  of 
the  topics  belonging  to  this  head  have  incidentally  come  under 
review  in  the  discussions  in  the  preceding  pages.  They  will, 
therefore,  be  briefly  examined  in  this  place,  with  such  further 
illustrations  as  their  importance  may  require. 

§  418.  And  first,  in  relation  to  contracts.  We  have  already 
seen,  that  the  principal  is  bound  by  the  acts  and  contracts  of  his 
agent,  done  with  his  consent,  or  by  his  authority,  or  adopted  by 
his  ratification.^  In  such  cases,  there  arises  a  reciprocal  obliga- 
tion to  the  principal,  on  the  pM  of  the  third  person,  with  whom 
such  contracts  are  made,  and  for  whose  benefit,  and  with  whose 
consent,  such  act%  are  done.  In  short,  the  general  doctrine,  in 
all  such  cases,  is,  that  the  principal,  as  the  ultimate  party  in 
interest,  is  entitled,  against  such  third  persons,  to  all  the  advan- 
tages and  benefits  of  such  acts  and  contracts  of  his  agents.^ 

§  419.  This  doctrine  applies,  a  fortiori^  to  every  case  where 
the  agent  does  not  contract  in  his  own  name,  but  solely  in  the 
name  of  his  principal ;   for,  in  such  a  case,  the  principal  is  not 


1  Ante,  §  147-154,  160,  161,  239,  242-244,  269,  270,  272  ;  Paley  on  Agency, 
by  Lloyd,  S24;  Seignior  and  Wolmer's  case,  Godb.  R,  860,  361: ;  Routb  v. 
Thompson,  13  East,  274 ;  Hagedorn  r.  Olivereon,  2  Maule  &  Selw.  485 ;  Maclean 
V,  Dunn,  4  Bing.  R.  722 ;  3  Cbitty  on  Comm.  and  Manuf.  201-203 ;  Bridge  «. 
Kia;;ara  Ins.  Company,  1  Hill,  R.  247. 

2  Paley  on  Agency,  by  Lloyd,  223-826 ;  2  Liverm.  on  Agency,  281-284,  (edit 
1818);  3  Cbitty  on  Comm.  and  Manuf.  201;  Grojan  w.  Wade,  2  Starkie,  B. 
443 ;  Small  v,  Atwood,  1  Yountre,  R.  407,  457. 
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only  a  contracting  party,  but  he  is  the  sole  contracting  party, 
exclusive  of  the  agent,  and  is  alone  competent  to  sue  or  enforce 
any  other  remedy  thereon.^  In  all  cases  of  this  sort,  however, 
the  principal,  while  he  is  entitled  to  all  the  advantages  and 
benefits  of  the  contract  of  his  agent,  must  take  them  with  all 
the  attendant  burdens,  and  subject  to  all  the  attendant  just 
counter-claims  and  defences  of  the  other  contracting  party.^ 
Thus,  if  the  contract  of  the  agent  is  impeachable,  on  account  of 
the  fraud,  imposition,  misrepresentation,  or  other  misconduct  of 
the  agent,  the  principal  is  affected  with  all  the  consequences 
thereof,  and  cannot  avail  himself  of  his  own  innocence,  to  sup- 
port what  would  otherwise  be  an  unfounded  or  defective  title.* 
So,  if  the  agent  has  sold  goods  in  his  own  name,  no  other  per- 
son being  known  as  principal,  and  the  agent  agrees,  at  the  time 
of  the  sale,  that  the  vendee  may  set  off  against  the  price  a  debt 
due  to  him  by  the  agent,  that  set-off  will  be  as  good  against  a 
suit  brought  by  the  principal,  as  it  would  be,  if  the  suit  was 
brought  by  the  agent  for  the  price.^  [But  a  purchaser,  being  a 
careditor  of  the  agent  of  the  vendor  of  an  estate,  and  dealing  with 
the  agent  in  the  absence  of  his  principal,  and  without  any  spe- 
cial authority  of  the  principal  for  the  purpose,  is  not  entitled,  as 
against  the  principal,  by  agreement  with  the  agent  alone,  to 
place  his  debt,  really  due  from  the  same  agent,  to  the  debit  of 
the  principal,  on  account  of  the  purchase-money ;  and  any  such 
arrangement  will  be  treated  as  invalid.^] 

§  420.    Upon  the  same  ground,  liable  to  the  like  exceptions, 

1  Ante,  §§  261,  262. 

>  Ante,  §  402-404.  [Bat  this  rule  would  not  allow  a  purchaser  of  goods, 
bought  of  an  agent,  but  in  fact  belonging  to  a  foreign  principal,  to  plead  a  dis- 
charge in  bankruptcy  to  an  action  by  such  principal,  which  would  have  been  a 
good  bar,  had  the  agent  been  the  real  principal ;  at  least,  not  when  the  fact  was 
disclosed  to  the  purchaser,  that  the  goods  belonged  to  a  foreign  principal,  al- 
though his  name  was  not  given.    Usley  v.  Merriam,  7  Cush.  242.] 

8  Paley  on  Agency,  by  Lloyd,  826  ;  8  Chitty  on  Comm.  and  Manuf.  202,  208, 
20S. 

4  Ante,  $§287,  408,  404;  Post,  §  444;  2  Liverm.  on  Agency,  2S5,  (edit 
1S18);  1  Liverm.  on  Agency,  90,  91,  (edit  1818);  Westwood  v.  Bell,  4  Campb. 
R.  849 ;  Paley  on  Agency,  by  Lloyd,  826-827,  and  note  (h),  and  Stracey  v. 
Deey,  there  cited;  S.  C.  7  Term  R.  861,  note;  George  v.  Clagett,  7  Term  R. 
859,  861 ;  Rabone  v.  Williams,  7  Term  R  860,  note  a. 

5  Young  V.  White,  7  Beavan,  R  506. 
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the  principal  is  ordinarily  entitled  to  the  same  remedies  against 
such  third  persons,  in  respect  to  such  acts  and  contracts,  as  if 
they  were  made  or  done  with  him  personally.  Thus,  for  ex- 
ample, if  goods  are  bought  or  sold  by  an  agent,  the  principal 
may  maintain  an  action  in  his  own  name  upon  the  contract,  for 
the  price  or  for  the  delivery  of  the  goods.^  The  rule  (it  is  said) 
equally  applies,  whether  the  principal  be  a  foreign,  or  a  domestic 
principal.^  It  will  not  make  any  difference,  that  the  agent  may 
also  be  entitled  to  sue  upon  the  contract ;  for,  as.  we  have  seen 
in  ia  great  variety  of  cases,  the  agent  and  the  principal  have 
each  a  several  right  to  sue  on  the  same  contract,  the  rights  of 
the  latter  being  in  general,  and  subject  to  the  exceptions  already 
stated,  paramount  to  those  of  the  former.^  Neither  will  it  make 
any  difference,  in  such  cases,  that  the  agent  is  a  factor,  acting  un- 
der a  del  credere  commission ;  ^  nor  that  the  principal,  at  the  time 
of  entering  into  the  contract,  is  unknown  or  unsuspected  ;*  nor 
that  the  third  person  has  dealt  with  the  agent,  supposing  him  to 
be  the  sole  principal.^  The  only  effect  of  the  last  consideration 
is,  that  the  principal  will  not  be  permitted  to  intercept  the  rights 


1  Ante,  §§  1 10, 161,  269,  270,  272,  402,  408 ;  Paley  on  Agency,  by  Lloyd,  32), 
324  ;  Brewster  v.  Saul,  8  Lioais.  R.  296. 
«  Taintor  v,  Prendergast,  8  Hill,  R.  72. 

3  Ante,  §§  269,  270,  410,  411. 

4  Ante,  §§  110,  161,  270,  272  ;  Paley  on  Agency,  by  Lloyd,  824  ;  Id.  Ill,  and 
note  (3) ;  Leverick  v.  Meigs,  1  Cowen,  R.  645,  663-665,  670;  3  Chitty  on  Comm. 
andManuf.  201,  202. 

ff  Ante,  §  270 ;  Ilsley  v.  Merriam,  7  Cush.  242 ;  Taintor  v,  Prendergast,  3  HiU, 
N.  Y.  R.  72 ;  Small  v.  Atwood,  1  Yonnge,  R.  407,  452.  On  this  occasion  Lord 
Lyndhurst  said :  '*  Where  a  contract  is  entered  into  by  a  person  as  agent  for 
another,  though  it  is  not  known  that  he  is  contracting  in  the  character  of  agent 
at  law  an  action  may  be  maintained  either  in  the  name  of  the  agent  or  in  the 
name  of  the  principal ;  and,  in  a  Court  of  Equity,  I  apprehend  it  is  perfectly 
clear,  that  where  a  contract  is  entered  into  by  an  agent  in  his  own  name,  bat 
really  on  behalf  of  other  persons,  it  is  necessary  that  those  other  persons,  as 
being  interested  in  the  subject-matter  of  the  suit,  should  be,  in  some  shape  or 
other,  parties  to  the  contract." 

6  Ante,  §§  266,  267,  291-294  ;  3  Chitty  on  Comm.  and  Manuf.  201,  202;  Smith 
on  Merc.  Law,  B.  1,  ch.  5,  §  5,  pp.  134,  135,  (3d  edit.  1843)  ;  Brewster  v.  Sanl, 
8  Louis.  R.  296;  Williams  v.  Winchester,  19  Martin,  22;  Leverick  v.  Meigs, 
1  Cowen,  R.  645,  663-665;  Hicks  r.  Whitmore,  12  Wend.  R.  548;  Walter  r. 
Ross,  2  Wash.  Cir.  R.  288 ;  Grojan  v.  Wade,  2  Starkie,  R.  443 ;  2  Kent,  Comm. 
Lect  41,  p.  632,  (4th  edit) 
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of  such  third  person  in  regard  to  the  agent;  but  he  must  take 
the  contract,  subject  to  all  equities,  in  the  same  way  as  if  the 
agent  were  the  sole  principal.^  Thus,  for  example,  if  the  agent 
is  the  only  known  or  supposed  principal,  the  person  dealing  with 
him  will  be  entitled  to  the  same  right  of  set-off,  as  if  the  agent 
were  the  true  and  only  principal/^  But,  subject  to  these  rights, 
and  those  of  the  agent  himself,  the  principal  may  generally  sue 
upon  such  a  contract,  in  the  same  manner  as  if  he  had  person- 
ally made  it. 

§  421.  This  doctrine  is  of  high  antiquity  in  the  common  law; 
and  it  is  so  entirely  consonant  to  natural  and  reciprocal  justice, 
that  it  probably  had  its  foundation  in  the  earliest  rudiments 
thereof.  It  was  recognized  in  an  early  case,  where  the  principal 
had  authorized  his  servant  to  compound  and  settle  a  debt  with 
the  debtor,  and  the  debtor  made  a  composition  and  settlement 
with  the  servant,  and  promised  the  latter  to  pay  the  balance ; 
and  it  was  held,  that  the  principal  might  maintain  an  action 
in  his  own  name  upon  the  promise.*     So,  the  principal  may 

1  Smith  on  Merc.  Law,  73,  84,  (2(1  edit.)  ;  Id.  B.  1,  eh.  5,  §  5,  p.  134,  135, 
(Sd  edit.  1843) ;  Coates  v.  Lewes,  1  Campb.  R.  444  ;  Gibson  v.  Winter,  5  Bam. 
&  Adolph.  96  ;  2  Kent,  Comm.  Lect  41,  p.  632,  (4th  edit)  ;  Ante,  §§  390,  404, 
407,419,420. 

9  Smith  on  Merc.  Law,  74,  75,  (2d  edit.) ;  Id.  B.  1,  ch.  5,  §  5,  pp.  134,  185, 
(Sd  edit.  1843)  ;  Coates  v.  Lewes,  1  Campb.  R.  444;  Ante,  §§  390,404,407,419, 
420;  Paley  on  Agency,  by  Lloyd,  277-280,  288,  289  ;  Stracey  v.  Beey^  7  T.  R. 
861,  note ;  Can*  v,  Hinchlifl*,  4  Barn.  &  Cressw.  547  ;  Taylor  v.  Kymer,  3  Barn. 
&  Adolph.  320;  Baring  v.  Corrie,  2  Bam.  &  Adolph.  137;  Gibson  v.  Winter, 
5  Barn.  &  Adolph.  96  ;  3  Chitty  on  Comm.  and  Manuf.  201-203 ;  Taintor  v.  Fren- 
dergast,  3  Hill,  R.  72 ;  Young  v.  White,  7  Beavan,  R.  506. 

3  Seignior  and  Walmer*8  case,  Godb.  R.  360 ;  Pal'ey  on  Agency,  by  Lloyd,  328 ; 
8  Chitty  on  Comm.  and  Manuf.  201.  In  Seignior  and  Walmer*s  case,  (Godb.  R. 
860,)  Mr.  Justice  Dodderidge  said :  '*  An  assumpsit  to  the  8er?ant  for  the  master 
is  good  to  the  master ;  and  an  assumpsit,  by  the  appointment  of  the  master  of 
the  servant,  shall  bind  the  master,  and  his  assumpsit.  27  Ass.  If  my  baily  of 
my  manor  buy  cattle  to  stock  my  grounds,  I  shall  be  chargeable  in  an  action  of 
debt ;  and,  if  my  baily  sell  corn  or  cattle,  I  shall  have  an  action  of  debt  for  the 
money ;  for,  whatsoever  comes  within  the  compass  of  the  servant's  service,  I  shall 
be  chargeable  with,  and  likewise  shall  have  advantage  of  the  same.  If  a  servant 
selleth  a  horse  with  warranty,  it  is  the  sale  and  contract  of  the  master,  but  it  is 
the  warranty  of  the  servant,  unless  the  master  giveth  him  authority  to  warrant 
it ;  for  a  warranty  is  void  which  is  not  made  and  annexed  to  the  contract ;  but 
there  it  is  the  warranty  of  the  servant,  and  the  contract  of  the  master.  But  if 
the  master  do  agree  unto  it  afler,  it  shall  be  said,  that  he  did  agree  to  it  ab  initio, 
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sue  upon  a  contract,  made  by  his  servant  for  labor  and  ser- 
vices, if  he  originally  authorized  the  servant  to  make  the  con- 
tract, or  subsequently  ratified  it  ;  at  least  if,  at  the  time,  the 
other  contracting  party  knew  that  the  servant  was  not  acting 
sui  juriSj  or  if  he  afterwards  had  notice  thereof  from  the  prin- 
cipal, before  the  price  of  the  labor  and  service  were  paid  to  the 
servant.^ 

§  422.  There  are  exceptions,  indeed,  to  this  doctrine,  most 
of  which  have  been  already  alluded  to,  where  the  principal  can 
neither  sue,  nor  be  sued,  upon  the  very  contract,  made  by  his 
agent,  although  it  has  been  made  by  his  authority,  or  in  the 
course  of  the  agency.^  Thus,  if  the  instrument  is  under  seal, 
and  is  exclusively  made  between  the  agent  and  the  third  person, 


As,  where  a  servant  doth  a  disseisin  to  the  use  of  his  master,  the  master  not 
knowing  of  it,  and  then  the  servant  makes  a  lease  for  years,  and  then  the  master 
agrees,  the  master  shall  not  avoid  the  lease  for  years ;  for  now  he  is  in,  by  reason 
of  his  agreement,  ab  initio.  When  the  servant  promiseth  for  the  master,  that  the 
master  shall  forbear  to  sue,  &c.,  and  shall  by  such  a  day  deliver  to  the  defendant 
the  obligation,  &c.,  and  the  defendant  promiseth  to  pay  the  money  at  such  a  day ; 
and  the  master,  having  notice  thereof,  agreeth  to  it,  it  is  now  the  promise  of  the 
master  ah  initio ;  for  it  is  included  in  his  authority,  that  he  should  agree,  com- 
pouhd,  &c.,  and  he  hath  power  to  make  a  promise."  Judgment  in  the  principal 
case  was  given  for  the  plaintiff*.     But  see  ante,  §§  59,  132. 

*  Paley  on  Agency,  by  Lloyd,  339.  Mr.  Lloyd's  note  on  this  subject  deserves 
to  be  cited.  Mr.  Faley,  in  his  text,  had  said :  **  Whether  a  master  may  bring  an 
lection  for  the  recovery  of  his  servant's  earnings,  seems  to  be  a  point  unsettled." 
(See  Co.  Litt.  117  a,  Mr.  Hargrave's  note.)  Mr.  Lloyd  then  adds:  "There 
would  not,  however,  it  is  apprehended,  be  much  difficulty  in  deciding  such  a 
point,  when  it  arose.  The  question  would  be,  first :  Was  the  transfer  of  service 
originally  made  with  the  mas*ter's  assent ;  if  not,  it  seems  clear  that  the  master 
might,  by  subsequently  adopting  the  act,  maintain  an  action  for  work  and  labor 
done  by  his  servant.  If  yes,  there  is  then  the  further  question,  whether  the  ser- 
vant, in  that  particular  employment,  was  to  be  considered  as  the  setrvant  of  his 
original  master,  or  that  of  the  person  immediately  employing  him.  And  it  is 
submitted,  that,  if  the  master  were  liable  for  wages  to  the  servant  during  the 
period  of  the  substituted  employment,  the  inference  would  arise,  that  he  stiD 
considered  the  servant  as  his  own,  and  did  not  intend  to  waive  the  benefit  of  his 
earnings.  But,  if,  by  previous  agreement,  he  were  released  from  a  proportionate 
amount  of  wages,  then  the  contrary  conclusion  would  be  the  'more  reasonable. 
If  payment  have  been  made  to  the  servant,  in  ignorance  that  he  was  the  servant 
of  another,  probably  in  that  case  the  employer  would  be  discharged." 

2  Ante,  §§  160,  160  a,  161, 162,  note,  278,  294;  Handford  v.  McNair,  9  Wend. 
R.  54  ;  Blood  r.  Goodrich,  9  Wend.  R.  68. 
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as,  for  example,  if  it  is  a  charter-party  or  bottomry  bond,  made 
by  the  master  of  a  ship  in  the  com'se  of  his  employment,  the 
principal  can  neither  sue,  nor  be  sued  thereon,  although  he  may 
be  bound  thereby,  and  may  be  entitled  to  collateral  rights  and 
remedies  growing  out  of  it.^ 

§  423.  Another  exception  is,  where  an  exclusive  credit  is 
given  to  and  by  the  agent,  and,  therefore,  the  principal  cannot 
be  treated  as  in  any  manner  whatsoever  a  party  to  the  contract, 
although  he  may  have  authorized  it,  or  may  be  entitled  to  the 
benefit  of  it.  Thus,  a  foreign  factor,  buying  or  selling  goods, 
is  ordinarily  treated,  as  between  himself  and  the  other  party, 
as  the  sole  contracting  party  ;  and  the  real  principal  cannot  sue, 
or  be  sued,  on  the  contract.^  This  is  a  general  rule  of  com- 
mercial law,  founded  upon  the  known  usage  of  trade ;  and  it 
is  strictly  adhered  to,  for  the  convenience  and  safety  of  foreign 
commerce.^ 

§  424.  Another  exception  is,  where  the  agent  has  a  lien  or 
claim  upon  the  property  bought  or  sold,  or  upon  its  proceeds, 
which  is  equal  to,  or  exceeds,  the  amount  or  value  thereof; 
for,  in  such  a  case,  (as  we  have  seen,)  the  rights  of  the  agent 
are  paramount  to  those  of  the  principal ;  and  the  principal  has 
no  right  to  sue  thereon,  unless  with  the  consent  of  the  agent ; 
and,  if  he  does  sue,  and  the  other  party  has  received  notice  of 
the  lien,  the  suit  will  be  ineffectual,  or  at  the  peril  of  the  party 
sued.*  If  any  other  doctrine  were  to  prevail,  the  right  of  lien 
of  the  agent  might  be  defeated  at  the  mere  will  of  the  prin- 
cipal. 

§  425.  The  differences,  in  these  respects,  between  our  law 
and  the  Roman  law,  have  already,  in  some  measure,  come  un- 


i  Ante,  §§  158,  160,  160  a,  161,  162,  278,  276-278,  294 ;  Po8t,-§  450 ;  Shack 
V.  Anthony,  1  M.  &  Selw.  573 ;  Abbott  on  Shipp.  Pt  8,  ch.  1,  §  2,  pp.  168,  164, 
(Amer.  edit.  1829.)  See  Tilson  v,  Warwick  Gas  Company,  4  Barn.  &  Cressw. 
962,  968,  per  Bayley,  J. ;  Fletcher  v.  Gillespie,  8  Bing.  R.  685 ;  £rsk.  Instit 
B.  8,  tit  3,  §  47-49;  Dubois  v.  Delaware  and  Hudson  Canal  Co.  4  Wend.  B. 
285  ;  Hall  v.  Bainbridge,  1  Mann.,&  Grang.  42. 

«  Ante,  §§  268,  279,  290,  400  ;  Post,  §  448. 

3  Ante,  §§  268,  279,  290, 400 ;  Thompson  v.  Davenport,  9  Bam.  &  Cressw.  87 ; 
Faterson  v.  Gandasequi,  15  East,  R.  62;  Addison  v.  Gandasequi,  4  Taunt.  R. 
574  ;  Smith  on  Merc.  Law,  66,  (2d  edit) ;  Id.  pp.  122,  128,  (8d  edit  1848). 

4  Ante,  §§  898,  897,  407,  408. 
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der  our  notice ;  ^  but  it  may  not  be  without  use  to  present  some 
of  them  a  little  more  fully  in  this  place.  By  the  Roman  law, 
as  it  originally  stood,  the  principal  could  not  ordinarily  sue  or 
be  sued,  on  the  contract  made  through  the  instrumentality  of 
his  agent;  but  the  latter  was  generally  treated  as  the  proper 
and  sole  contracting  party.^  This  was  subsequently  altered  by 
the  edicts  of  the  Preetor,  so  far  as  it  respected  the  rights  of 
third  persons  to  institute  suits  against  the  principal,  in  cases 
falling  within  the  reach  of  the  exercitorial  and  institorial  ac- 
tions.^ But  the  exercitorial  action  did  not  lie  in  favor  of  the 
owner  or  employer  (ezercitor)  against  the  other  party  contract- 
ing with  the  master.  He  was  not,  however,  without  a  remedy ; 
for,  if  there  was  a  contract  of  hire  with  the  master,  the  owner 
or  employer  might  recover  the  hire  in  a  direct  action,  ex  locato; 
if  there  was  a  gratuitous  contract,  he  might  maintain. an  action 
ex  mandato.  So  the  Digest  has  declared.  Sed  ex  contrarioj  ex- 
ercenti  navem  aduersus  eos,  qui  cum  magistro  contraxerurUj  actio 
non  pollicetuTj  quia  non  eodem  auxilio  indigebai;  sed  aut  ex  locaio 
cum  magistro,  si  mercede  operam  ei  exhibet;  attt  si  gratuitam, 
mandati  agere  potest.^ 


1  Ante,  §§  168,261,271. 

«  Ante,  §§  168,  261,  271.  Pothier,  after  quoting  the  doctrine  of  Paulas  in  the 
Digest,  *'  Per  Procuratorem  non  semper  acquirimus  actiones,"  (Dig.  Lib.  8,  tt 
8,  1.  72,)  adds,  in  a  note :  '*  Dicet,  non  semper ;  quia,  ut  mox  videbitur,  actio 
utilis  interdum'  nobis  ex  contractu  Procuratoris  accommodatur ;  quod  est  contra 
principia  juris,  qusB  tion  permittunt  aliqutd  acquiri  per  personam  juri  nostro  non 
subjectam."    Pothier,  Pand.  Lib.  3,  tit  8,  n.  9,  marg.  note  (1). 

3  Ante,  §§  168,  261,  271  ;  Dig.  Lib.  14,  tit.  1, 1.  1 ;  Id.  tit  8, 1.  I  ;  Pothier, 
Pand.  Lib.  14,  tit  1,  n.  10,  11,  18 ;  Id.  Lib.  14,  tit  8,  n.  1,  9,  10,  17,  18 ;  Ersk. 
Inst  B.  8,  tit  8,  §§  48,  46. 

4  Dig.  Lib.  14,  tit  1, 1.  1,  §  18 ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  18,  and  Po- 
thier's  note  (I).  Pothier  says:  "  Scilicet,  ut  Magister  ipsi  suas  cedat  actiones." 
He  adds,  in  another  place,  speaking  of  the  case  of  Institors :  **  Eadem  equitas 
occurrit,  ut  hoc  casu  detur  etiam  actio  exercitori  versus  eum,  qui  cum  Magistro 
navis  contraxit"  Pothier,  Pand.  Lib.  14,  tit  8,  n.  4,  marg.  n.  (8).  See  also 
Pothier,  Pand.  Lib.  14,  tit  1,  n.  18,  where  he  says  that,  in  cases  of  owners  of 
provision  ships,  a  broader  right  is  allowed.  "  Solent  plane  Prsefecti  propter  min- 
isterium  annonse,  item  in  provinciis  Presides  Provinciarum,  extra  ordinem  eos 
juvare  ex  contractu  Magistrorum."  Pothier,  Pand.  Lib.  14,  tit.  1,  n.  18,  citing 
Dig.  Lib.  14,  tit  1,  1.  1,  §  18.  He  then  adds,  in  a  note  (8):  *«  Exercitores 
navium  ad  annonam  inservientium.  Cseteris  autem  exercitoribus  non  datar 
actio  adversus  eos,  qui  cum  Magistro  contraxerunt ;  nisi  forte  eo  casu,  quo  aliter 
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§  426.  The  institorial  action  was  also,  in  its  tenns,  appar- 
ently limited  to  suits  against  the  principal.  JEquum  Prcetori 
visum  estj  sictU  commoda  sentimtis  ex  actu  InstUarum^  ita  etiam 
obligari  nos  ex  cotUractibus  ipsorumj  et  convening  But  no 
like  action  lay  against  the  other  contracting  party  by  the  prin- 
cipal. However,  he  was  not  without  remedy,  since,  by  a  ces- 
sion of  the  right  of  action  from  the  Institor,  he  might,  in  some 
cases,  maintain  a  suit  founded  thereon  against  the  other 
party.  Sed  non  idem  facit  circa  eum^  qui  Institorem  prcepo' 
suit  J  ut  experiri  .possit  Sed,  si  quidem  servum  proprium  Iri- 
stitorem  hckbuitj  potest  esse  securus,  adquisitis  sibi  actionibus. 
Si  autem  vel  alienum  servum^  vel  etiam  hominem  liberum^  ac- 
Hone  deficietur ;  ipsum  tamen  Institorem^  vel  Dominum  ejus 
convenire  poterit^  vel  mandatij  vel  negotiorum  gestorum?  It  is 
added:  Marcellus  autem  aitj  debere  dari  actionem  et,  qui  Li- 
stitorem  prceposuitj  in  eos,  qui  cum  eo  contrazerini?  And  Gains 
held,  that  the  principal  might  maintain  the  suit,  if  he  could  not 
otherwise  vindicate  his  right :  Ex  nomine^  quo  Institor  contraxit, 
si  modo  aliter  rem  suam  servare  non  potest,^ 

§  427.  In  special  cases,  also,  where  the  contract,  made  through 
an  agent,  was  declared  to  be  directly  obligatory  between  the 
principal  and  the  other  contracting  party,  (as,  for  ei^ample,  in 
case  of  a  sale,)  the  principal  might  maintain  a  direct  action 
thereon.  Thus  the  Digest  puts  it :  Si  Procurator  vendiderit^  et 
caverit  emptori;  qtueritur^  an  Dominoj  vel  adversus  Dominum^ 
actio  dari  debeat  ?  Et  Papinianus  (Lib.  3,  Responsorum)  putaty 
cum  Domino  ex  empto  agi  posse  utili  actioncj  ad  exemplum  Insti' 
torice  actianisj  si  modo  remvendendam  mandavit;  ergo  etper  con- 
trarium  dicendum  est,  utilem  ex  empto  actionem  Domino  competere*^ 

§  428.  But,  except  in  these  and  a  few  other  cases,  the  general 

rem  suam  servare  non  possent ; "  and  he  then  refers  to  Fothier,  Pand.  Lib.  14, 
tit.  8,  n.  4. 

1  Dig.  Lib.  14,  tit  8,  i.  1 ;  Pothier,  Pand.  Lib.  14,  tit  8,  n.  1. 

s  Dig.  Lib.  14,  tit  3, 1. 1 ;  Pothier,  Pand.  Lib.  14,  tit  8,  n.  4, 17.  Pothier  adds 
in  his  note  (2  to  n.  4) :  '*  Ut  actionem  ex  hoc  contractu  Institoris,  sive  in  cujus 
potestate  Instit(fr  est,  qusBsitam  cedaf 

3  Dig.  Lib.  14,  tit  3, 1.  1 ;  Pothier,  Pand.  Lib.  14,  tit  3,  n.  4. 

4  Dig.  Lib.  14,  tit  8, 1.  2;  Pothier,  Pand.  Lib.  14,  tit  8,  n.  4. 

^  Dig.  Lib.  19,  tit  1,  i.  13,  §  25 ;  Pothier,  Pand.  Lib.  3,  tit.  8,  n.  9,  and  marg. 
note  (8). 

41  ♦ 
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rule  seems  to  have  prevailed  in  the  Roman  law,  that  reciprocal 
actions  lay,  in  cases  of  agency,  only  between  the  direct  and  im- 
mediate parties  thereto.^  The  modern  nations  of  continental 
Europe  seem,  with  great  wisdom,  to  have  adopted  the  general 
doctrine  of  allowing  reciprocal  actions  between  the  principal  and 
the  other  contracting  parties,  wherever  it  is  not  excluded  by  the 
nature,  or  by  the  express  terms,  of  the  contract.^ 

§  429.  The  rights  of  principals  against  third  persons,  arising 
from  the  acts  and  contracts  of  their  agents,  may  be  further  illus- 
trated by  the  consideration  of  payments  made  to,  or  by,  the  lat- 
ter. And,  first,  in  relation  to  payments  made  to  agents.  Such 
payments  are  good,  and  obligatory  upon  the  principal,  in  all 
cases,  where  the  agent  is  authorized  to  receive  payment,  either 
by  express  authority,  or  by  that  resulting  from  the  usage  of 
trade,  or  from  the  particular  dealings  between  the  parties.^  In 
such  cases  the  maxim  of  the  Roman  law  is  justly- applied;  Quod 
jussu  alterius  solvitur^  pro  eo  est,  quasi  ipsi  solutum  esseU^  Bat 
the  principal  may  intercept  such  payment,  by  giving  notice 
to  the  debtor  not  to  pay  to  the  agent,  before  the  money  is  paid ; 
and,  in  such  a  case,  if  the  agent  has  no  superior  right,  from  a 
lien  or  otherwise,  any  subsequent  payment,  made  to  the  agent, 
will  be  invalid,  and  the  principal  may  recover  the  money  from 
the  debtor.^ 


1  Pothier,  Pand.  Lib.  3,  tit.  8,  n.  9,  marg.  note  (1)  ;  Ante,  §§  168,  note  1,  261, 
272,  425 ;  £rsk.  Inst.  B.  3,  tit  8,  §§  43,  46. 

3  Ante,  §§  168,  261,  272,  Pothier  on  Oblig.  n.  72,  82,  447,  448  ;  1  Stair,  Instit 
B.  1,  tit  12,  §  16  ;  Ersk.  Instit  B.  3,  tit  8,  §  48-47. 

3  Ante,  §§  98,  99, 181,  413 ;  Post,  §  440 ;  2  Liverm.  on  Agency,  226,  232,  (edit 
1818) ;  Id.  283-285  ;  Smith  on  Merc.  Law,  67,  68,  (2d  edit)  ;  lb.  B.  1,  ch.  5,  §  4, 
pp.  124,  125,  (5th  edit  1848)  ;  Ante,  §§  98,  181,  215,  418 ;  Post,  §  451 ;  Paley 
on  Agency,  by  Lloyd,  HI,  112,  note;  Id.  278-281,  285,  288;  825-827;  Bar- 
ing v.  Corrie,  2  B.  &  Aid.  137;  Favenc  v,  Bennet,  11  East,  R.  86;  Morris  v. 
Cleasby,  1  Maule  &  Selw.  576,  579  ;  1  Liverm.  on  Agency,  226-282,  (edit  1818.)' 
Payment  to  a  sub-agent  will  sometimes  bind  the  agent,  so  as  to  make  him  respon- 
sible to  his  principal  for  anjr  loss  of  the  money  in  the  hands  of  the  sub-agent 
Taber  v,  Perrott,  2  Gallis.  R,  565  ;  Ante,  §  231  (a). 

4  Dig.  Lib.  50,  tit  17, 1.  180 ;  Pothier  on  Oblig.  by  Evans,  n.  470,  (n.  505  of 
the  French  editions.) 

5  Ante,  §§  112,  402,  408,  40.7  ;  Favenc  r.  Bennet,  11  East,  R.  86  ;  Morris*. 
Cleasby,  1  Maule  &  Selw.  576,  579 ;  1  Liverm.  on  Agency,  226-282,  (edit  1818) ; 
Powell  i;.  Nelson,  cited  15  East,  R.  65  ;  Paley  on  Agency,  by  Lloyd,  111,  11», 
and  note;  Id.  285-288,  826-328;  Scrimshire  v.  Alderton,  2  Str.  R.  1182;  Mann 
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§  430.  The  modes  and  circumstances,  under  which  such  pay- 
ments are  made  to  the  agent,  may  also  have  a  material  bearing 
on  the  rights  of  the  principal.  K  the  payments  are  received  by 
the  agent,  according  to  the  ordinary  course  of  business,  or  even 
if  they  are  made  out  of  the  ordinary  course  of  business,  if  the 
agent  alone  is  known,  or  is  supposed  to  be  the  principal,  and  the 
debtor  has  no  notice  of  any  claim  by  the  real  principal,  the  lat- 
ter will  be  bound  thereby.^  But,  if  the  transaction  is  on  behalf 
of  a  known  principal,  or  the  principal  is  afterwards  disclosed,  no 
subsequent  payment  but  such  as  is  strictly  authorized  by  the 
usual  course  of  business,  or  by  the  particular  usage  of  trade,  or 
by  the  express  or  implied  authority  of  the  principal,  will  bind 
him  ;  and,  if  made  otherwise,  the  principal  may,  notwithstand- 
ing, recover  the  amount  from  the  debtor.^ 


9.  Forrester,  4  Campb.  R.  60 ;  Stewart  v.  Aberdetn,  4  Mees.  &  Welsh.  218,  225, 
228 ;  Corlies  i\  Camming,  6  Cowen,  181,  186. 

>  Ante,  §§  98,  106,  109,  181,  413 ;  Paley  on  Agency,  by  Lloyd,  279-281,  288  ; 
Ante,  §§  98,  181,  215,  413 ;  Favenc  t;.  Bennet,  11  East,  R.  88 ;  Coates  v.  Lewes, 
1  Campb.  R.  444;  Blackburn  v.  Scholes,  2  Campb.  R.  841,  348;  Morris  v. 
Cleasby,  1  Maule  &  Selw.  576,  579;  1  Liverm.  on  Agency,  226-232,  (edit. 
1818)  ;  Smith  on  Merc.  Law,  74,  75,  (2d  edit)  ;  Id.  B.  1,  cb.  5,  §  4,  pp.  124,  125, 
185,  136,  (8d  edit.  1843)  ;  De  Valingin's  Adm'r  v.  Duff,  14  Peters'  R.  282. 
Hence  it  is,  that  if  the  principal  be  unknown  and  undisclosed,  the  agent  may 
vary  the  terms  of  the  contract,  and  receive  payment  in  any  manner  he  may 
please,  since  he  acts  as  and  is  supposed  to  be  the  principal.  Blackburn  v. 
Scholes,  2  Campb.  R.  341,  343.  See  Paley  on  Agency,  by  Lloyd,  281-284.  In 
Stewart  v,  Aberdein,  4  Mees.  &  Welsh.  211,  218,  which  was  a  case  where  an 
insurance  broker  had  received  payment  of  a  loss  by  a  set-off  with  the  under- 
writers, according  to  usage,  Lord  Abinger,  at  Nisi  Prius,  in  summing  up,  ex- 
pressed his  opinion,  **  that  the  notion  had  been  pushed  too  far  about  the  actual 
pa3rment  in  cash ;  and  that  it  appeared  to  him,  that,  if  one  man  has  to  pay  an- 
other money  on  account  of  his  principal,  and  there  is  money  due  to  him  from 
such  other  person,  it  makes  no  difference  to  the  principal,  whether  there  is  an 
interchange  of  bank-notes,  or  a  mere  transfer  of  accounts  from  one  side  to  the 
other ;  and  that  it  is  equally  a  payment  if  it  is  done  without  fraud.  He,  however, 
left  the  whole  facts  to  the  jury,  and  directed  them  .to  consider,  whether  parties, 
effecting  insurance  for  their  own  benefit  through  an  agent,  must  not  know  what 
18  the  habit  of  dealing  between  the  broker  and  underwriter,  and  whether  the 
authority  to  settle  must  not  mean,  that  the  broker  should  settle  in  the  same  way 
as  is  the  custom  to  settle  with  underwriters.**  The  Court  held  his  direction  right 
Ante,  §  429,  note.  See  also  Carr  t?.  Hinchllff,  4  Barn.  &  Cressw.  547 ;  Gibson 
V.  Winter,  5  Barn.  &  Adolph.  96. 

>  Paley  on  Agency,  by  Lloyd,  278-281 ;  Townsend  v.  Inglis,  Holt,  N.  P.  Rep. 
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§  431.  Secondly,  in  relation  to  payments  made  by  agents  for 
their  principals.  In  these  cases,  any  mode  of  paymept  by  the 
agent,  accepted  and  received  as  such  by  the  other  contracting 
party,  as  an  absolute  payment,  will  discharge  the  principal, 
whether  he  be  known  or  unknown,  and  whether  it  be  in  the 
usual  course  of  business,  or  not.^  Thus,  for  example,  if  a  factor, 
or  other  agent,  should  be  employed  to  purchase  goods  for  his 
principal,  or  should  be  intrusted  with  money  to  be  paid  for  his 
principal,  and  the  creditor  or  seller  should  take  the  note  of  the 
factor  or  agent,  payable  at  a  future  day,  as  an  absolute  payment, 
the  principal  would  be  entirely  discharged  from  the  debt,  and 
the  creditor,  having  thus  given  exclusive  credit  to  the  factor  or 
agent,  would  have  no  remedy  except  against  the  latter.^  The 
question,  in  most  cases  of  this  sort,  is  not,  generally,  so  much  a 
question  of  law,  as  of  fact ;  that  is  to  say,  whether  the  note  is 
received  as  a  conditional  payment,  or  as  an  absolute  payment ; 
whether  it  is  received  with  the  knowledge,  that  there  is  another 
principal,  or  not ;  and  whether  there  is  an  exclusive  credit  given 
to  the  agent  or  not.^ 

§  432.  On  the  other  hand,  in  all  cases  of  this  sort,  where  ex- 
clusive credit  is  given  to  the  agent,  or  an  absolute  payment  is 
acknowledged,  either  by  receiving  a  security,  or  otherwise,  the 
agent  has  a  right  to  substitute  himself  to  the  creditor,  and  to 


278;  Stewart  v.  Aberdein,  4  Mees.  &  Welsb.  R.  218,  228 ;  Underwood  v.  Nidb- 
olls,  17  Com.  B.  Kep.  289 ;  S3  £ng.  Law  &  £q.  R.  321 ;  Ante,  §§  98,  181,  410, 
413,  429. 

1  Post,  §  440. 

2  Chitty  on  Comm.  and  Manu£  204 ;  Ante,  266-268,  287-800 ;  Sejinoar  o. 
Fychlau,  1  Bam.  &  Aid.  14,  17-19;  Strong  v.  Hart,  6  Barn.  &  Cre»w.  160,  ap- 
proved in  Anderson  v.  Hillies,  10  £ng.  Law  &  £q.  B.  497 ;  Smith  o.  Ferrand, 
7  Barn.  &  Cressw.  19 ;  Marsh  v.  Pedder,  4  Campb.  R.  257. 

3  Seymour  v.  Pychlau,  1  Bam.  &  Aid.  14  ;  Ante,  §§  290,  291,  293,  296,  297; 
Paley  on  Agency,  by  Lloyd,  250-252  ;  Strong  v.  Hart,  6  Bam.  &  Creasw.  160 ; 
Smith  9.  Ferrand,  7  Bam.  &  Cressw.  19;  Porter  v.  Talcott,  1  Cowen,  B.  359, 
883,  385 ;  Johnson  v.  Weed,  9  Johns.  R.  310;  l.LiyemL  on  Agency,  207-212, 
(edit  1818)  ;  Everett  v.  Collins,  2  Campb.  R.  515  ;  Corlies  v.  Cmnmings, 
6  Cowen,  R  181, 187 ;  Muldon  v.  Whitlock,  1  Cowen,  R.  290,  803-805 ;  Scher- 
merhom  o.  Loines,  7  Johns.  R.  311 ;  Cbeever  v.  Smith,  15  Johns.  R.  276 ;  Tap- 
ley  V.  Martens,  8  Term  R.  451 ;  Marsh  v.  Pedder,  4  Campb.  R.  257  ;  Jaqaes  v. 
Todd,  3  Wend.  R.  83  ;  Lincoln  v.  Battelle,  6  Wend.  R.  475 ;  Tobey  v.  Barber, 
5  Johns.  R.  68 ;  Pentz  v.  Stanton,  10  Wend.  R.  271. 
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recover  the  amount  from  his  principal,  in  the  same  manner, 
although  not  in  the  same  form  of  action,  as  if  it  had  been  actu- 
ally paid  by  him.  Therefore,  if  an  insurance  broker,  by  the  usage 
of  business,  or  by  the  agreement  of  the  parties,  is  exclusively 
liable  to  the  underwriters  for  the  premium,  and  they  credit  him 
therefor  accordingly,  he  is  entitled  to  recover  the  amount  from 
his  principal,  even  though  he  has  not  actually  paid  the  money  to 
the  underwriters.^     But  this  doctrine  is  confined  to  cases  where 


^  See  Seymour  v,  Pychlau,  1  Barn.  &  Aid.  14  ;  Power  v.  Butcher,  10  Barn.  & 
Cressw.  329.  On  this  latter  occasion,  Mr.  Justice  Bayley  said:  **This  is  an 
action  by  the  assignees  of  an  insurance  broker,  for  work  and  labor,  and  premi- 
ums, against  the  defendants,  who  are  ship-owners,  and  had  employed  the  broker 
to  effect  certain  policies  on  their  behalf,  which  he  did  effect  with  a  company  of 
which  he  was  a  member.  Now,  according  to  the  ordinary  course  of  trade  be- 
tween the  assured,  the  broker,  and  the  underwriter,  the  assured  do  not,  in  the 
first  instance,  pay  the  premium  to  the  broker,  nor  does  the  latter  pay  it  to  the 
underwriter.  But,  as  between  the  assured  and  the  underwriter,  the  premiums 
are  considered  as  paid.  The  underwriter,  to  whom,  in  most  instances,  the  as- 
sured are  unknown,  looks  to  the  broker  for  payment,  and  he  to  the  assured.  The 
latter  pay  the  premiums  to  the  broker  only,  and  he  is  a  middle-man  between  the 
assured  and  the  underwriter.  But  he  is  not  solely  agent;  he  is  a  principal 
to  receive  the  money  from  the  assured,  and  to  pay  it  to  the  underwriters.  In 
tliis  case,  the  policies  were  not  in  the  ordinary  form,  but  by  deed,  and  the  broker 
covenanted  to  pay  the  premiums  to  the  underwriters ;  and  in  consideration  of 
that  covenant  the  policies  were  effected.  The  underwriters,  therefore,  took  a 
covenant  from  the  broker  to  pay  the  premium,  instead  of  acknowledging  the  re- 
ceipt of  the  premium,  as  they  do  in  the  ordinary  case  of  a  policy  by  simple  con- 
tract. In  such  a  case,  the  action  would  be  maintainable  at  the  suit  of  the  broker, 
on  the  principle,  that  he  was  entitled  to  call  upon  the  assured  for  the  payment  of 
those  premiums  which  he  had  become  liable  to  pay  to  the  underwriters,  and 
which  they  had  acknowledged  the  receipt  of.  The  assured  have  had  the  benefit 
of  the  policies ;  and,  if  the  underwriters  were  liable  upon  the  risk,  they  wer# 
warranted  in  calling  upon  the  broker  to  pay  the  premiums.  In  point  of  justice, 
the  assured  ought  to  pay  the  broker,  or,  in  the  event,  which  has  happened,  of  his 
failure,  his  assignees.  In  an  ordinary  case,  the  assurers  would  have  no  claim 
upon  the  assured  for  the  premium,  because,  by  the  policy,  they  acknowledge  the 
receipt  of  it  Here  there  is  no  such  acknowledgment,  and,  therefore,  it  may  be 
said,  the  assurers  may  claim  the  premiums  from  the  assured.  A  contract  cannot 
be  raised  by  implication  of  law,  except  in  the  absence  of  an  express  contract 
Now,  here  there  was  an  express  contract  between  the  underwriters  and  the  as- 
sured, through  the  agent,  and  by  that  contract  the  underwriter  agreed  to  look  to 
the  broker  alone  for  the  premiums.  The  assured  have  had  the  same  benefit  from 
the  policies,  as  if  the  premiums  had  been  advanced  to  the  underwriters  at  the 
moment  when  the  policies  were  effected.    Then,  it  is  necessary  to  consider  in 
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it  results  from  the  usage  of  trade,  or  from  the  express  or  implied 
agreement  of  the  parties.  For,  if  a  factor,  or  other  agent,  should 
buy  goods  for  his  principal  in  his  own  name,  and  on  his  own  ex- 
clusive credit,  payable  at  a  future  day,  he  would  not  be  at  lib- 
erty, as  between  himself  and  his  principal,  (unless  the  purchase 
was  agreed  between  them  so  to  be  made,)  to  consider  himself  as 
the  vendor,  or  to  sue  for  the  value  of  the  goods  before  the  expira- 
tion of  the  credit.^ 

§  433.   The  doctrine  may  be  carried  further ;  for,  if  a  cred- 
itor of  the  principal  settles  with  the  agent,  and  takes  a  note  or 


what  situation  the  broker  stands,  in  order  to  ascertain  whether  he  is  not  en- 
titled to  call  upon  the  assured  for  the  premiums.  The  underwriters  have  a 
claim  upon  him  for  the  full  amount  of  premiums ;  and,  if  that  be  so,  he  oug^t 
to  recover  those  premiums  from  those  persons  who  have  had  the  benefit  of  the 
policies." 

1  Seymour  v.  Pychlau,  1  Bam.  &  Aid.  14, 16-18.  This  case  was  presented 
under  somewhat  peculiar  circumstances.  The  purchase  of  the  goods  was  made 
hy  an  agent  for  a  foreign  merchant  then  in  England.  The  agent  gave  his  ac- 
ceptances, payable  at  six  months,  for  the  amount.  But  the  goods  were  known 
to  be  purchased  for  the  foreign  merchant,  and  the  invoices  were  made  out  in  his 
name.  The  agent  brought  an  action  against  his  principal  for  goods  sold  and 
delivered,  before  the  acceptances  became  due,  pending  which  suit  he  became 
bankrupt.  The  Court  held  the  action  not  maintainable.  Lord  Ellenborough 
said :  **  There  is  not  one  feature  in  the  case,  to  show  that  the  plaintiff  was  to 
buy  in  order  to  assume  .Jthe  character  of  seller  to  the  defendant  The  relation 
between  the  parties  is  this ;  the  defendant,  coming  from  Russia,  wants  the  accom- 
modation of  a  person  in  this  country  to  become  responsible  for  him ;  the  defend- 
ant is  to  pay  to  the  plaintiff  a  commission  for  the  service  done ;  when  a  penon 
pays  another  a  commission,  such  other  person  stands  in  the  relation  of  factor  or 
agent;  but  this  commission  is  to  be  piud  when  he  has  performed  the  duty, 
^hat  is  the  duty  ?  to  pay  for  the  goods ;  then,  if  the  defendant  is  now  liable  to 
the  plaintiff  for  the  debt,  he  does  not  derive  the  benefit  intended  to  be  earned 
by  the  payment  of  commission.  Upon  the  latter  point,  there  is  not  any  pretence 
for  saying,  that  the  price  is  demandable  instanter.  Let  us  look  at  the  reason  of 
the  thing ;  the  defendant  wants  credjf,  and  yet  he  is  called  upon  to  pay  his  agent 
immediately.  The  plaintiff  was  to  pay  by  a  bill  at  six  months ;  when  he  has 
paid. that  bill,  then  he  may  sue  the  defendant,  and  not  before.  If  it  were  other- 
wise, the  plaintiff  would  be  placed  in  a  worse  situation  with  respect  to  his  agent, 
than  he  would  with  respect  to  the  seller.  I  think,  therefore,  that,  as  there  was 
not  in  this  case  any  thing  to  import  a  contract  of  buying  and  selling,  and  as  im- 
mediate payment  was  contrary  to  the  nature  of  the  thing,  and  the  expectancy  of 
the  parties,  and,  as  there  was  not  any  express  stipulation  to  that  effect,  the  plain- 
tiff has  foiled  in  both  points." 
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other  security  from  the  latter,  for  the  amount  due  by  the  prin- 
cipal, although,  as  between  the  parties,  it  is  intended  only  as 
a  conditional  payment ;  yet,  if  the  creditor  gives  a  receipt,  as 
if  the  money  were  actually  received,  or  the  security  were  an 
absolute  payment,  so  that  the  agent  is  thereby  enabled  to  set- 
tle, and  does  settle,  with  the  principal,  as  if  the  debt  had  been 
actually  discharged,  and  the  principal  would  otherwise  be  prej- 
udiced, the  debt  will  be  deemed,  as  to  the  latter,  absolutely  dis- 
charged.^ 

§  434.  Upon  this  ground,  where  work  was  done  for  the 
principal,  and  the  account  was  presented  to  his  steward,  who 
gave  his  own  check  on  a  banker  for  the  amount;  and  there- 
upon the  creditor  gave  a  receipt  for  the  money  on  account  of  the 
principal;  and,  upon  the  dishonor  of  the  check,  the  creditor  ac- 
cepted another  draft  for  the  amount,  payable  at  a  future  time 
£rom  the  steward  ;  it  was  held,  that,  if  the  principal  had,  in 
the  mean  time,  settled  his  accounts  with  his  steward,  or  had 
dealt  with  him  differently  in  consequence  of  that  receipt,  so  that 
he  would  be  prejudiced  thereby,  the  principal  would  be  dis- 
charged.2  The  same  doctrine  will  apply  to  the  case  of  a  ship's 
husband,  or  a  shipmaster,  contracting  a  debt  for  supplies,  or 
for  repairs  of  the  ship,  where  an  exclusive  credit  is  originally 
given  to  him,  or  an  absolute  payment  is  afterwards  acknowl- 
edged, by  a  receipt,  upon  a  note  or  other  security  being  given 
by  such  agent  for  the  amount,  whereby  he  is  enabled  to  settle 
with,  and  to  receive  the  amount,  in  credit  or  otherwise,  from  the 
owners.^ 

§  435.  The  foregoing  are  cases,  where  payments  made  by 
the  agent  are  available  for  the  principal,  as  being  for  his  benefit. 


1  8  Chitty  on  Comm.  and  Manuf.  204  ;  Wyatt  u.  Marquis  of  Hertford,  8  East, 
B.  147  ;  Abbott  on  Shipp.  Pt  1,  ch.  8,  §  8,  and  note  (1)  to  the  Amer.  edit  1829, 
p.  76  ;  1  Liverm.  on  Agency,  207-212,  (edit  1818)  ;  Marsh  v.  Pedder,4  Campb. 
267 ;  Paley  on  Agency,  by  Lloyd,  250-262. 

2  Wyatt  17.  Marquis  of  Hertford,  8  East,  R.  147  ;  Cheever  r.  Smith,  15  Johns. 
B.  276  ;  Muldon  r.  Whitlock,  1  Cowen,  R.  290,  808-806 ;  1  Liverm.  on  Agency, 
207-212.  (edit  1818.) 

3  Abbott  on  Shipp.  Pt  1,  ch.  8,  §  8,  note  (1)  (Amer.  edit  1829) ;  Reed  v. 
White,  6  Esp.  R.  122;  Stewart  v.  Hall,  2  Dow,  R.  29;  Cheever  v.  Smith,  16 
Johns.  R.  276 ;  Schermerhorn  v.  Loines,  7  Johns.  R.  811 ;  Muldon  v.  Whitlock, 
1  Cowen,  R.  290,  808-805. 
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But  payments  may  have  been  made  by  an  agent  injuriously  to 
the  principal ;  and  the  question  often  arises,  under  what  circum- 
stances the  principal  is  entitled  to  recover  back  the  money  so 
paid.  In  the  first  place,  he  may  recover  it  back,  when  the  whole 
consideration  fails ;  as  in  the  case  of  a  deposit  upon  account  of 
a  purchase,  where  the  bargain  is  rescinded,  or  becomes  incapable 
of  being  performed.^  So,  if  an  agent  to  insure  pays  a  premium 
upon  a  policy  to  the  underwriters,  or  they  acknowledge  on  the 
policy,  that  they  have  received  the  premium,  and  the  policy 
never  attaches,  the  principal  may  recover  back  the  premium  from 
them.^  In  the  next  place,  if  an  agent  pays  money,  under  a 
mistake  of  fact,  for  his  principal,  the  latter  may  recover  it  back 
from  the  party  who  has  received  it ;  ^  [and  it  seems  also  if  the 
money  be  paid  under  a  mistake  of  the  legal  obligation  of  his 
principal.^]  In  the  next  place,  where  money  has  been  illegally 
extorted  from  an  agent  in  the  course  of  his  employment,  the 
principal  may  recover  it  back.  Thus,  for  example,  if  his  agent 
pays  duties  for  which  the  goods  are  not  liable,  and  the  goods 
are  withheld  until  the  duties  are  paid,  the  principal  may  recover 
the  amount  back.'^  In  the  last  place,  where  an  agent  has  paid 
money,  by  some  fraud  or  imposition  practised  upon  him,  and 
also  where  he  himself  has  participated  in  a  fraudulent  payment 
to  another  person,  cognizant  of  the  fraud,  the  principal  may  re* 
cover  it  back.® 

§  436.  Secondly,  as  to  the  rights  of  principals  on  account  of 
torts  or  injuries  done  to  their  property  or  rights,  in  the  course  of 
the  agency,  by  third  persons.  This  may  be  very  briefly  dis- 
posed of.     The  tort  or  injury  may  be  one  in  which  the  agent 

1  Ifaley  on  Agency,  by  Lloyd,  385 ;  Duke  of  Norfolk  v.  Worthy,  1  Camph. 
R.  387,  339 ;  Smith  on  Merc.  Law,  75,  76,  (2d  edit) ;  Id.  B.  1,  ch.  5,  §  4, 
p.  124-126,  (3d  edit  1843)  ;  Poet,  §  451. 

s  Paley  on  Agency,  by  Lloyd,  335,  336 ;  Dal^ell  v.  Mair,  1  Campb.  R.  532 ; 
Power  ».  Butcher,  10  Bam.  &  Cressw.  829. 

3  Paley  on  Agency,  by  Lloyd,  336 ;  Id.  236 ;  Ancher  v.  Bank  of  England, 
Doug.  R.  637 ;  Treuttell  v.  Barandon,  8  Taunt  R.  100 ;  Sigoumey  v.  Llojd, 
8  Bam.  &  Cressw.  622 ;  S.  C.  5  Bing.  R.  525  ;  Ante,  §  398. 

4  United  States  v.  Bartlett,  Davies,  R.  9. 

*  Paley  on  Agency,  by  Lloyd,  336,  337 ;   Stevenson  v.  Mortimer,  Cowp.  B. 
805 ;  Elliott  w.  Swartwout,  10  Peters,  R  137  ;  Ante,  §  307. 
•  •  Paley  on  Agency,  by  Lloyd,  836-338  ;  Clarke  v.  Shee,'Cowp.  R.  197;  Tay- 
lor V.  Plumer,  8  Maule  &  Selw.  562  ;  Ante,  §§  224,  229,  230. 
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himself  has  been  a  party,  as  well  as  the  third  person  ;  or  it  may 
be  a  tort  or  injury,  in  which  the  latter  alone  has  acted,  and  is 
alone  responsible.  In  the  former  case,  the  agent  and  the  third 
person  are  jointly,  as  well  as  severally,  liable  to  the  principal ; 
and  be  may  sue  both,  or  either  of  them.^  In  the  latter  case,  the 
third  person  is  liable  to  the  principal,  although  he  may  also  be 
liable  for  the  tort  to  the  agent.^ 

§  437.  We  may  illustrate  these  principles  by  a  few  cases. 
Thus,  if  an  agent  tortiously  converts  the  property  of  his  princi- 
pal ;  as,  if  he  sells  or  pledges  it  to  a  third  person,  without  right  or 
authority,  the  latter  will  generally  be  liable,  equally  with  the 
agent,  for  the  conversion.^  This  doctrine  applies  in  all  cases, 
where  the  third  person  knew  and  participated  in  the  illegal  or 
unauthorized  act  of  conversion.  It  alsolapplies  in  all  cases  of  a 
special  agency,  (but  not  of  a  general  agency,)  even  though  the 
third  person  was  not  cognizant  of,  or  party  to,  the  tort,  but  acted 
bondjide,  and  without  notice.*  Thus,  if  A,  not  being  a  general 
agent  of  B,  sells  a  horse  of  B  to  C,  without  due  authority,  or  by 
an  excess  of  authority,  C,  and  every  subsequent  vendee  under 
him,  will  be  liable  to  B,  for  the  conversion.  But  if  A  were  the 
general  agent  of  B,  although  he  violated  his  private  orders,  A 
alone,  and  not  C,  or  any  subsequent  vendee,  would  be  liable  for 
the  conversion.*^ 

§  438.  On  the  other  hand,  the  agent  may  have  conducted 
himself  within  the  true  scope  of  his  duties,  and  the  tort  or  in- 
jury may  arise  wholly  from  the  misconduct  of  a  third  person. 
Thus,  if  a  third  person  should  wrongfully  convert,  or  misuse, 
or  injure  the  property  of  the  principal,  while  it  is  in  the  posses- 


1  Palej  on  Agency,  by  Lloyd,  340-842  ;  Taylor  v.  Plumer,  3  Maule  &  Selw. 
562. 

«  Paley  on  Agency,  by  Lloyd,  863  ;  Ante,  §  229. 

3  8  Chitty  on  Comm.  and  Manuf.  204-206;  Clarke  v.  Shee,  Cowp.  R.  197; 
Paley  on  Agency,  by  Lloyd,  213-218,  339-342  ;  Ante,  §§  224,  229,  230. 

*  Ante,  §§  228,  229  ;  Taylor  v.  Plumer,  3  Maule  &  Selw.  576  ;  3  Chitty  on 
Comm.  and  Manuf.  205,  206  ;  Paley  on  Agency,  213-218,  839-342;  McCombie 
V.  Davis,  6  East,  R.  538 ;  Smith  on  Merc.  Law,  74,  75,  (2d  edit) ;  Id.  B.  1, 
ch.  5,  §  4,  pp.  124,  125,  (3d  edit.  1843)  ;  Anon.  12  Mod.  514  ;  Baldwin  v.  Cole, 
6  Mod.  212 ;  Taylor  v,  Eymer,  3  Barn.  &  Adolph.  320. 

5  Ante,  §§  73, 126-133  ;  3  Chitty  on  Comm.  and  Manuf.  205, 206  ;  Pickering  v. 
Busk,  15  East,  38. 

▲OSNOT.  42 
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sion  of  the  agent,  the  principal  may  maintain  an  action  in  his 
own  name  against  the  wrongdoer,  for  damages  for  the  tort 
So,  if,  in  the  sale  of  goods  to  an  agent,  the  seller  has  been 
guilty  of  a  gross  fraud,  the  principal  may  maintain  an  action 
for  any  loss  which  he  has  sustained  thereby.  So,  if  a  master 
of  a  ship  should  let  the  ship  to  hire  to  a  charterer,  and  the  latter, 
having  possession  of  the  ship,  should,  by  his  misconduct  on  the 
voyage,  cause  the  ship  to  be  seized  and  confiscated  by  a  foreign 
government,  or  should  cause  her  to  be  lost  or  destroyed  by  his 
negligence,  or  should  convert  her  to  his  own  use,  by  going  on 
other  voyages,  or  by  selling  her ;  in  all  these  cases  the  principal 
may  maintain  an  action  for  the  wrong.^ 

§  439.  In  many  cases  of  an  illegal  conversion  of  property  by 
a  third  person,  as  well  lis  by  his  agent,  the  principal  may  have 
an  election  of  remedy ;  as,  for  example,  in  the  case  of  a  toitions 
sale,  he  may  waive  the  tort,  and  maintain  an  action  for  the  pro- 
ceeds of  the  sale ;  or  he  may  bring  trover  against  the  wrong- 
doer.*^ Sometimes  the  one  course  is  more  desirable  than  the 
other ;  but  it  is  so,  only  when  the  interests  of  the  principal  may 
be  enhanced  thereby.  Thus,  if  the  wrongdoer  has  sold  the 
goods  of  the  principal  for  a  high  price,  it  will  be  most  favorable 
to  the  latter  to  pursue  his  remedy  for  the  price  or  proceeds.  On 
the  other  hand,  if  the  goods  have  been  sold  at  an  undervalue, 
then  an  action  of  trover  would  be  the  more  beneficial  remedy, 
as  the  principal  would  be  entitled  to  recover  the  full  price  or 
value  of  the  goods. 

§  440.  We  may  close  this  head  of  inquiry  by  remarking,  that 
the  acts  of  agents,  within  the  scope  of  the  authority  delegated 
to  them,  will  enure  to  the  benefit  of  the  principal  in  a  variety,  of 
cases,  not  falling  under  the  preceding  heads.  In  all  such  cases, 
the  acts  are  treated  as  the  acts  of  the  principal,  and  are  gener* 
ally  available  for  him,  in  the  same  manner  and  with  the  same 
effect  as  if  personally  done  by  himself ;  according  to  the  old 
approved  maxim,  Qui  per  alium  fadtj  per  seipsum  facere  videturf 

■*■ 

1  Ante,  §  229-281 ;  Paley  on  Agency,  by  Lloyd,  172,  173,  and  note  (n) ;  Id. 
824,  825,  note  (e) ;  Hunter  v.  Frinseps,  10  East,  R.  878,  894 ;  Clarke  v.  I^iee, 
Cowp.  R.  197. 

sibid. 

3  Co.  Litt  258 ;  Paley  on  Agency,  by  Lloyd,  148 ;  Branch,  Max.  (Amer.  edit 
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Thns,  as  we  have  seen,  payment  by  an  agent  is  payment  by  the 
principal,  and  may  be  pleaded  as  such.^  So,  a  demand  by  an 
agent,  duly  authorized  by  the  principal,  if  be  shows  his  author- 
ity, or  his  authority  is  admitted  by  the  other  side,  is  a  demand 
by  the  principal,  for  the  purpose  of  founding  a  right  or  an  action 
for  the  principal.^  In  many  cases,  too,  as  we  have  seen,  the 
subsequent  ratification  of  an  unauthorized  act,  such,  for  exam- 
ple, as  a  demand,  or  notice,  or  claim,  of  an  unauthorized  agent, 
will  avail  to  bind  the  principal,  as  well  as  to  confer  rights  upon 
him.^  But  this  is  true,  only  when  the  act  is  beneficial  to  the 
principal,  and  does  not  create  an  immediate  duty  on  another 
party  to  do  some  other  act,  or  does  not  subject  the  latter  to  some 
loss,  damage,  or  injury ;  for  then,  if  permitted,  it  would  have  a 
retroactive  effect  to  defeat  or  control  preexisting  rights,  or  to 
found  duties  a  compliance  with  which  was  not  obligatory,  or 
even  justifiable,  at  the  time,  and,  of  course,  which  the  law  will 
not  be  so  unreasonable  as  to  encourage  or  establish.^ 
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§  441.  We  next  come  to  an  inquiry  into  the  rights  of  third 
persons  against  principals,  arising  either  from  the  contracts,  or 

1824,)  p.  122;  Smith  on  Merc.  Law,  69,  (2d  edit)  ;  Id.  pp.  103,  104, 121,  122, 
(Sd  edit.  1848.) 

'  Ante,.§431. 

a  Smith  on  Merc.  Law,  73-76,  (2d  edit.) ;  Id.  B.  1,  ch.  5,  §  5,  pp.  133,  134, 
(Sd  edit.  1843);  Paley  on  Agency,  by  Lloyd,  348,  344;  Bothliugk  r.  Inglis, 
8  East,  R.  381 ;  Roe  v.  Davis,  7  East,  R.  364  ;  Coore  v.  Callaway,  1  Esp.  R. 
115  ;  Coles  v.  Bell,  1  Camp.  478,  n. 

»  Ante,  §§  244,  246,  248,  249  ;  Maclean  v.  Dunn,  4  Bing.  R,  722 ;  Wilson  t- . 
Anderton,  1  Barn.  &  Adolph.  450;  Bartram  v.  Farebrother,  4  Bing.  Ri  579. 

4  Ante,  §  245-247 ;  8  Chitty  on  Coram,  and  Manuf.  206, 207 ;  Paley  on  Agency, 
by  Lloyd,  343-34  T;  Solomons  u.  Dawes,  1  Esp.  R.  83  ;  Smith  on  Merc.  Law, 
78,  74,  (2d  edit)  ;  Id.  p.  138-135,  (3d  edit  1843)  ;  Doe  v.  Walters,  10  Barn.  & 
Cressw.  626. 
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the  acts,  or  the  torts  of  their  agents.  Many  topics,  which  would 
arrange  themselves  for  consideration  under  this  head,  have  been 
unavoidably  discussed  in  the  preceding  pages.  The  subject, 
therefore,  will  be  briefly  considered  in  this  place ;  but,  at  the 
same  time,  as  it  will  become  indispensable  to  bring  all  matters 
touching  it  undqr  review,  in  order  to  a  complete  examination  of 
it,  it  will  necessarily  involve  some  repetitions. 

§  442.  In  the  first  place,  then,  as  to  the  rights  of  third  persons 
against  principals,  growing  out  of  the  contracts  of  their  agents. 
It  may  be  generally  stated,  that  wherever  an  agent,  having 
proper  authority,  makes  a  contract  for  or  on  behalf  of  his  prin- 
cipal, that  contract  becomes  obligatory  on  the  principal ;  and 
the  other  contracting  party  has  ordinarily  the  same  rights  and 
the  same  remedies  against  the  principal,  as  if  he  had  personally 
made  the  contract.^  There  are  exceptions  to  this  doctrine, 
founded  upon  special  considerations,  some  of  which  will  pres- 
ently fall  under  our  notice.  The  whole  doctrine  rests  upon  the 
maxim  ahready  referred  to,  Qui  fdcit  per  alium^  facit  per  se ;  and 
it  is  a  plain  and  obvious  dictate  of  natural  justice,  that  be  who 
is  to  receive  the  benefit  shall  bear  the  burden  ;  and  that  he  who 
has  acquired,  through  his  agent,  certain  fixed  rights  and  remedies 
upon  the  contract,  against  the  other  contracting  party,  shall  be 
the  latter. 

§  443.  But  the  responsibility  of  the  principal  to  third  persons 
is  not  confined  to  cases  where  the  contract  has  been  actually  made 
under  his  express  or  implied  authority.  It  extends  further,  and 
binds  the  principal  in  all  cases  where  the  agent  is  acting  within 
the  scope  of  Iris  usual  employment,  or  is  held  out  to  the  public, 
or  to  the  other  party,  as  having  competent  authority,  although, 
in  fact,  he  has,  in  the  particular  instance,  exceeded  or  violated 
his  instructions,  and  acted  without  authority .^  For,  in  all  such 
cases,  where  one  of  two  innocent  persons  is  to  sujffer,  he  ought 
to  suffer  who  misled  the  other  into  the  contract,  by  holding  out 


1  Smith  on  Merc.  Law,  56-58,  (2(1  edit.);  Id.  B.  1,  ch.  5,  §  4,  p.  108-108, 
(3d  edit  4848) ;  Paley  on  Agency,  by  Lloyd,  843-845 ;  8  Chitty  on  Covam.  and 
Manuf.  201-205  ;  2  Kent,  Comm.  Lect  41,  pp.  629,  680,  (4th  edit)  See  also 
Todd  r.  Emly,  7  Mees.  &  Welsh.  427. 

a  Ante,  §§  72,  105,  127, 128 ;  Kerns  v.  Piper,  4  Watts,  R.  222. 
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the  agent  as  competent  to  act,  and  as  enjoying  his  confidence.^ 
We  have  abready  seen,  that  this  doctrine  applies  to  a  large  class 
of  agencies,  where  the  party  acts  under  a  general  aathority,  as 
contradistinguished  from  a  special  authority.^  To  the  other 
illustrations,  we  may  add  the  case  of  the  master  of  a  ship.  If 
he  makes  a  particular  engagement  or  warranty,  relating  to  the 
conveyance  of  goods,  according  to  the  usual  employment  of  the 
ship,  the  owners  will  be  bound  by  such  engagement  or  warranty, 
although  it  is  made  without  their  knowledge  or  approbation, 
or  against  their  orders.^  So,  if  the  principal  should  clothe  the 
agent,  although  a  mere  special  agent,  with  all  the  apparent  mu- 
niments of  an  absolute  title  to  the  property  in  himself,  the  prin- 
cipal would  be  bound  by  the  acts  of  the  latter ;  as,  for  example, 
if  he  should  clothe  him  with  the  apparent  title  to  property  by 
a  bill  of  lading  of  a  shipment,  as  by  making  the  shipment  ap- 
pear to  be  on  account  of  the  agent,  or  should  trust  him  with 
negotiable  securities,  indorsed  in  blank,  a  sale  or  disposal  thereof 
by  the  agent,  although  in  violation  of  his  private  orders,  would 
bind  the  principal,  and  give  correspondent  rights  and  remedies 
to  third  persons,  who  become  bond  fide  possessors  under  such 
sale,  or  other  act  of  disposal,  against  him.^ 

§  444.  So,  upon  similar  groundS|  the  rights  of  third  persons 
will  be  protected,  where  they  deal  with  an  agent,  supposing 
him  to  be  the  sole  principal,  without  any  knowledge  that  the 
property  involved  therein  belongs  to  another  person.  This  has 
been  already  alluded  to,  in  cases  where  purchases  are  made  of 
a  factor,  or  other  agent,  holding  himself  out  as  the  principal,  or 
supposed  to  be  such,  and  the  buyer  has  a  set-off  against  such 
agent  or  factor.^  In  such  cases,  the  set-off  is  equally  good, 
whether  a  suit  be  brought  in  the  name  of  the  principal,  or  of  the 
factor  or  agent,  for  the  price  of  the  goods.^     So,  if  an  agent,  em- 

lAnte,  §§  17,  18,  78,  126,  127,  181-188,  227,  228;  Post,  §470;  Smith  on 
Merc.  Law,  66-59,  (2(i  edit.)  ;  Id.  B.  1,  ch.  5,  §  4,  p.  103-111,  (8d  edit  1848)  ; 
S  Chitty  on  Comm.  and  Manuf.  202,  208. 

8  Ante,  §§  17,  18,  78,  126-183,  227,  228. 

8  Abbott  on  Shipp.  Pt.  2,  ch.  2,  §  6-8,  p.  94-98,  (Aioaer.  edit  1829)  ;  Ellis  p. 
Turner,  8  Term  R.  581 ;  Ante,  §§  78,  126-188. 

4  Ante,  §§  84,  note,  227,  228. 

5  Ante,  §§  890,  404,  407,  419,  420. 

«  Ante,  §§  419, 420 ;  Smith  on  Merc.  Law,  74,  75,  (2d  edit) ;  Id.  B.  1,  ch.  5, 

42* 


498  AGENCY.  [CH.  XVU. 

ployed  to  collect  money,  and  to  remit  it  to  his  principal,  should 
lend  it  to  a  person  to  whom  he  is  indebted  in  a  larger  amount, 
the  latter,  if  be  has  no  knowledge  that  the  money  does  not  be* 
long  to  the  agent,  may  retain  it  as  a  set-off,  and  may  resist  a 
suit  therefor  by  the  principal,  although  notice  of  the  claim  of  the 
principal  is  given  to  him,  before  the  suit  is  brotight.^  But, 
where  an  agent  is  known  to  be  merely  acting  as  such  in  the 
transaction,  a  third  person,  dealing  with  him  with  full  notice, 
cannot  avail  himself  of  any  right  of  set-off^  which  he  may  have 
against  the  agent* 

§  445.  So,  if  a  contract  is  originally  made  without  the  author- 
ity of  the  principal,  he  may,  by  a  ratification  of  it,  give  it 
validity,  so  as  to  confer  upon  the  other  contracting  party  the 
same  rights  and  remedies  as  if  he  had  personally  made  it ;  *  for, 
as  we  have  seen,  the  general  maxim  is,  that  a  subsequent  ratifi- 
cation is  equivalent  to  a  prior  authority:  Omnis  ratihabUio 
retrotrahUur,  et  mandato  priori  (squiparatur.^  This  is  so  regu- 
larly true,  that  if  an  agent  purchases  goods  for  his  principal, 
without  due  authority,  and  signs  a  written  contract  therefor,  and 
the  contract  is  within  the  statute  of  frauds,  yet,  if  the  principal 
subsequently  ratifies  it,  the  ratification  will  make  the  contract 
good  within  the  statute  of  frauds,  so  as  to  bind  the  principal* 


§  5,  pp.  185,  186,  (2d  edit.  1848)  ;  Paley  on  Agency,  by  Lloyd,  277-280,  288 
289,  326,  383  ;  3  Chitty  on  Comm.  and  Manuf.  202 ;  Morris  v.  Cleasby,  4  Maule 
&  Selw.  666  ;  George  v.  Clagett,  7  Tenn  R.  869;  Pickering  v.  Busk,  16  East, 
R.  88;  Whitehead  v,  Tuckett,  16  East,  R.  400. 

1  Lime  Rock  Bank  v.  Plimpton,  17  Pick.  159. 

8  Huriburt  v.  Pacific  Ins.  Co.  2  Sumner,  R.  471.  Young  v.  White,  7  Beayan, 
R.  506.  But  where  the  principal  has  parted  with  all  beneficial  interest  in  any 
property,  the  agent  cannot  make  a  valid  sale  thereof,  nor  a  valid  contract  in 
respect  thereto,  so  as  to  bind  the  principal,  although  the  latter  still  retain  the 
legal  title.  Thus,  although  the  registered  owner  of  a  ship  would  be  liable  prim 
facie  for  repairs  done  thereon,  this  presumption  may  be  rebutted  by  proof  that 
he  has  parted  with  the  beneficial  interest.  Jennings  v.  Grifliths,  Ryan  and 
Mood.  42 ;  Mclver  v.  Humble,  16  East,  R.  169;  Curling  v.  Robinson,  7  Mann. 
&  Grang.  839. 

3  Ante,  §  239-260;  Smith  on  Merc.  Law,  60,  (2d  edit.)  ;  Id.  p.  108,  (Sd  edit 
1848.) 

4  Maclean  v,  Dunn,  4  Ring.  R.  722 ;   Smith  on  Merc.  Law,  60;  1  LiTerm.  on 

Agency,  44  ;  Co.  Litt.  207  a;    Ante,  §  289-260,  (2d  edit)  ;  Id.  p.  108,  (8d  edit 
1848.) 

*  Ante,  §  244  ;  Maclean  r.  Dunn,  4  Ring.  R.  722 ;  KinniU  v.  Surry,  Paley  on 
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§  446.  The  liability  of  the  principal  to  third  persons  upon 
contracts  made  by  his  agent,  within  the  scope  of  his  authority, 
is  not  varied  by  the  mere  fact,  that  the  agent  contracts  in  his 
own  name,  whether  he  discloses  his  agency  or  not,  provided  the 
circumstances  of  the  case  do  not  show  that  an  exclusive  credit 
is  given  to'  the  agent.^  Thus,  if  an  agent  purchases  goods  in 
his  own  name  for  his  principal,  without  disclosing  the  latter, 
the  principal  will  be  liable,  when  discovered,  to  the  vendor,  for 
the  price.^  So,  if  the  agent  purchases  the  goods,  and  slates,  at 
the  time,  that  he  purchases  as  agent,  but  docs  not  disclose  the 
name  of  his  principal,  the  latter  will  not  be  absolved  from  the 
contract ;  for,  in  such  a  case,  as  the  principal  is  not  known,  it  is 
impossible  to  say  that  the  vendor  has  made  his  election  not  to 
trust  the  principal,  but  exclusively  to  trust  the  agent.^  He  may 
credit  both,  or  either ;  and  he  is  not  to  be  presumed  to  have  an 
intention  to  elect  either  exclusively,  until  the  name  and  credit  of 
both  are  fairly  before  him.*  K  no  exclusive  credit  has  been 
given  by  the  vendor,  in  such  cases,  either  to  the  principal  or 
to  the  agent,  it  will  make  no  difference  in  the  rights  of  the 
vendor  that  there  is  a  private  and  unknown  agreement  be- 
tween the  principal  and  agent,  that  either  of  them  should  be 
exclusively  liable  for  the  amount;  for  such  agreements,  how- 
ever valid  between  the  parties,  cannot  be  admitted  to  change 
the  rights  of  third  persons,  who  are  strangers  to  them.^     Neither, 


Agency,  by  Lloyd,  171,  note ;  Soames  v,  Spencer,  1  Dowl.  &  Ryl.  82 ;  Smith  on 
Merc.  I^w,  59,  60  (2d  edit.) ;  Id.  pp.  108,  133,  134,  (Sd  edit.  1843.) 

1  1  Bell,  Comm,  §  418,  (4th  edit.)  ;  Id.  B.  3,  ch.  3,  pp.  491,  492,  (5th  edit.)  ; 
Paley  on  Agency,  by  Lloyd,  243,  244 ;  Ante,  §§  147,  269,  270. 

*  Ante,  §  266-270,  420;  Paley  on  Agency,  by  Lloyd,  343-345;  Smith  on 
Merc.  Law,  66,  66,  (2d  edit) ;  Id.  B.  1,  ch.  5,  §  5,  pp.  138,  134,  (8d*edit.  1843) ; 
Paterson  r.  Gandasequi,  15  East,  R.  62 :  Addison  t;.  Gandasequi,  4  Taunt.  R. 
674  ;  Railton  v.  Hodgson,  4  Taunt.  R.  576,  n.;  Wilson  v.  Hart,  7  Taunt.  R.  296 ; 
Thomson  v.  Davenport,  9  Barn.  &  Cressw.  78,  86,  88 ;  Bickerton  v.  Burrell,  6 
Maule  &  Selw.  888  ;  Paley  on  Agency,  by  Lloyd,  243-245  ;  Jones  v.  Littledale, 
6  Adolph.  &  Ellis,  490  ;  Seymour  r.  Pychlau,  1  Barn.  &  Aid.  14, 17, 18 ;  Rayner 
V.  Grote,  15  Mees.  &  Welsh.  R.  359.     See  ante,  §  406,  note. 

3  Ante,  §  266-270 ;  Thomson  v.  Di^venport,  9  Barn.  &  Cressw.  78 ;  Higgins 
r.  Senior,  8  Mees.  &  Welsh.  440;  Ante,  §  270. 

4  Thomson  v.  Davenport,  9  Barn.  &  Cressw.  78,  86, 88. 

«  Paley  on  Agency,  by  Lloyd.  884,  843-845 ;  Rich  v.  Coe,  Cowp.  636 ;  Precious 
r.  Able,  1  Esp.  Rep.  350 ;  Eymer  v.  Suwercropp,  1  Camp.  R.  109 ;  Waring  v. 
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for  the  same  reason,  will  a  set-off,  which  the  principal  has 
against  the  agent,  be,  under  such  drcunistances,  available  against 
the  vendor.^ 

Favenck,  1  Camp.  R.  86  ;  Speering  v,  De  Grave,  2  Vera.  648  ;  Ante,  §  280-800, 
481-488. 

1  Waring  V.  Favenck,  1  Campb.  R.  86 ;   Paley  on  Agency,  by  Lloyd,  245, 
834 ;  Heald  t;.  Ken  worthy,  28  £ng.  Law  &  £q.  R.  637  ;  10  Exch.  789.    Mr.  Bell, 
in  his  excellent  Commentaries  on  Mercantile  Jurisprudence,  1  Bell,  Comm.  §  418, 
(4th  edit) ;  Id.  pp.  491,  492,  (6th  edit)  has  summed  up  the  whole  doctrine  on 
this  subject  in  a  very  satisfactory  manner.    **  Third  parties,  who  have  dealt  with 
the  factor,  have  their  claim  against  the  estate  of  the  principal  as  if  they  had  dealt 
with  himself.    The  agent's  contract  entered  into,  factorio  nomine^  the  principal's 
name  being  disclosed,  forms  a  good  ground  of  action  or  claim  against  the  prin- 
cipal, provided  the  power  is  proved.    And  in  this  case  there  will  be  no  action 
against  the  factor,  unieas  the  principal  is  abroad.     Such  is  the  case  of  a  rider  to 
a  manufacturing  house.    In  taking  an  order  in  the  name  of  the  house,  he  binds 
the  house  to  furaish  the  article.    In  such  cases,  the  claim  may  either  be,  first 
against  the  principal,  as  the  buyer  of  goods,  for  the  price ;  or,  secondly,  agunst 
the  principal,  as  the  seller  of  goods,  for  delivery  of  the  goods,  or  for  damages. 
In  the  former  case,  the  claim  is  merely  for  a  dividend,  even  where  the  goods  are 
still  with  the  agent  or  factor,  and  distinguishable.    In  the  latter,  the  claim  also  is 
merely  personal.    But  where  the  agent  is  neutral,  as  a  general  commission-agent, 
who  unites  the  business  of  a  custodier  with  that  of  a  broker,  acting  for  both  par- 
ties, the  property  may,  in  such  situations,  be  held  as  transferred,  so  as  to  vest  a 
real  right  in  the  buyer.    Where  the  contract  is  not  in  the  principal's  name,  bat 
generally  as  with  a  factor,  the  election  will  be  with  the  third  party  to  hold  to  the 
credit  of  the  factor,  or  to  seek  his  remedy  against  the  principal.    And  the  rem- 
edy against  the  principal  will  not  be  hurt,  either,  first,  by  any  private  agreement 
between  the  principal  and  the  factor,  that  the  factor  alone  shall  be  responsible ; 
or,  secondly,  where  the  principal  has  paid  the  price  to  his  agent,  who  has  squan- 
dered it ;  unless  the  day  of  payment  has  been  allowed  to  pass,  and  the  principal 
has  been  led  to  believe  that  the  agent  alone  was  relied  on ;  or,  thirdly,  by  the 
circumstance  of  the  factor  failing,  with  a  large  balance  due  to  the  principal 
Where  notice  is  given  of  the  principal,  and  the  third  party  chooses  to  rely  on 
the  factor,  he  will  be  entitled  so  to  do,  but  will  not  also  have  his  claim  against  the 
principal.    Even  where  the  factor  contracts  in  his  own  name,  the  principal  if 
bound  to  the  third  part}^  on  his  name  and  interest  being  disclosed.    But,  in  such 
case,  the  principal  and  factor  will  reciprocally  have  the  benefit  ot  their  private 
stipulations,  as  to  responsibility,  and  of  their  correlative  rights,  in  respect  to  the 
state  of  the  balance  in  account  between  theuL    A  del  credere  commiasion  afiects 
the  settlement  only  between  the  principal  and  factor,  relative  to  the  moneys  to 
be  recovered  from  third  parties.     So,  a  factor  with  a  del  credere  is  responsible 
that  the  buyer  shall  pay  the  price.    But  although  the  factor  will,  on  the  buyer's 
failure,  (himself  being  insolvent,)  have  the  beneficial  interest  in  claiming  on  the 
buyer's  estate,  he  is  not  so  much  a  creditor  as,  on  the  one  hand,  to  deprive  the 
buyer  of  the  benefit  of  retention  or  compensation  against  the  principal ;  nor,  on 
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§  446  a.  The  fact  that  the  agent  has  contracted  in  his  own 
name  in  writing,  yet  with  the  assent  of  his  principal  and  for  his 
benefit,  will  not  exclude  the  principal  from  liability,  unless  exclu- 
sive credit  is  given  to  the  agent.  Thus,  if  an  agent  with  the 
assent  of  his  principal  and  for  his  benefit  draws  a  bill  of  exchange 
in  his  own  name  on  his  principal,  which  is  taken  by  a  party  in 
the  business  of  the  principal,  (as  to  raise  money  for  hira,)  although 
the  principal  may  not  be  directly  bound  as  drawer  of  the  bill,  but 
the  principal  only,  yet  the  party  advancing  the  money  on  the  bill 
may  have  an  action  for  money  paid,  &c.,  against  the  principal 
for  the  amount  of  the  advances.^ 

§  447.  The  exceptions  to  this  liability  of  the  principal  may 
easily  be  gathered  from  what  has  been  already  stated.  If  the 
principal  and  the  agent  are  both  known,  and  exclusive  credit  is 
given  to  the  latter,  the  principal  will  not  be  liable,  although  the 
agent  should  subsequently  fail ;  for  it  is  competent  to  the  parties 
to  agree  to  charge  one,  exonerating  the  other ;  and  an  election, 
when  once  made,  becomes  conclusive  and  irrevocable.^ 

§  448.  In  the  common  case  of  purchases  by  a  factor,  for  a 
principal,  resident  in  a  foreign  country,  we  have  already  seen, 
that  the  credit  is,  from  the  general  usage  of  trade,  deemed  to 
be  exclusive ;  and,  therefore,  the  principal  is  never,  or,  at  least, 
is  not  ordinarily,  deemed  liable  therefor.*     And  even  with  re- 

the  othef)  to  give  his  own  creditors  the  benefit  of  the  claim  against  the  buyer, 
while  they  pay  only  a  dividend  to  the  principal.  In  the  former  case,  compensa- 
tion or  retention  against  the  principal  will  discharge  the  guarantee ;  in  the  lat- 
ter, the  principal  will  have  his  claim  against  the  buyer  on  the  bankruptcy,  and 
also  against  the  factor  on  his  guarantee.  Claims  may  be  made  by  third  parties 
against  the  estate  of  the  principal,  in  consequence  of  the  acts  of  the  agent, 
though  unauthorized  by  the  principal.  Thus,  the  representations  of  the  agent) 
in  the  strict  course  of  the  contract,  will  be  taken  to  form  a  part  of  the 
contract  with  the  principal;  and  the  concealment  or  misrepresentation  of  the 
agent  will  also  affect  the  principal.  In  the  same  way,  notice  to  a  factor  or 
agent  will  be  held  as  notice  to  the  principal,  provided  such  factor  has  power  to 
treat  and  negotiate  the  contract  And  finally,  the  principal  is  liable  civilly  for 
the  neglect  or  fraud  of  his  agent,  committed  in  execution  of  the  authority  given 
to  him." 

»  Allen  r.  Coit,  6  Hill,  N.  Y.  R.  818 ;  Rogers  v.  Coit,  6  Hill,  N.  Y.  R.  822. 

«  Ante,  §§  161,  278,  279,  291,  428,  482 ;  Abbott  on  Shipp.  Pt.  1,  ch.  8,  §  8, 
p.  76,  note  (1),  (Amer.  edit.  1829)  ;  Id.  Pt.  2,  ch.  3,  §§  2,  8,  p.  100-102,  Paley 
on  Agency,  by  Lloyd,  244,  245. 

S  Ante,  §§  268,  279,  290,  296,  297,  850,  428,  482,  484;    Thomson  v.  Daven- 
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spect  to  domestic  factors,  a  similar  condnsion  may  arise  firom 
the  previous  dealings  between  the  parties,  or  the  peculiar  cir- 
cumstances of  the  particular  transaction.  Thus,  for  example,  if 
an  agent  purchases  goods  for  his  principal,  who  is  known,  and 
stands  by  at  the  time  of  the  purchase,  and  the  vendor  gives 
credit  to  the  agent,  that  is  ordinarily  deemed  an  election  to 
charge  him  alone.^  A  fortiori^  the  presumption  of  an  exclu- 
sive credit  to  the  agent  will  arise  in  such  a  case,  if  the  agent 
is  a  domestic  factor,  and  the  principal  is  a  foreigner,  transiently 
in  the  country.^  The  case  of  an  exclusive  credit,  given  to  ship- 
masters, for  supplies  or  repairs,  constitutes  another  illustration 
of  the  same  doctrine  ;  although,  in  a  variety  of  cases,  the  mate- 
rial man  may  have  a  lien  on  the  ship,  as  well  as  the  responsi- 
bility of  the  shipmaster  and  ship-owner,  for  the  supplies  or  re- 
pairs.^ 

§  449.  The  liability  of  the  principal  to  third  persons,  where 
the  purchase  is  made  in  the  name  of  his  agent,  and  the  principal 
is  not  known  or  disclosed  at  the  time,  is  qualified  by  another 
consideration ;  and  that  is,  that  the  principal  will  not  be  made 
personally  liable,  if,  in  the  intermediate  time,  he  has  settled  with 
his  agent,  without  any  suspicion  of  his  own  personal  liability,  (x 
if  he  would  otherwise,  without  any  default  on  his  own  part,  be 
prejudiced  by  being  made  personally  liable.  Therefore,  if,  in  the 
intermediate  time,  the  principal  has  paid  the  agent  for  goods 
purchased  in  the  name  of  the  latter,  or  if  the  state  of  the  ac- 
counts between  the  agent  and  the  principal  would  make  it  unjust 
that  the  principal  should  be  held  liable  to  the  vendor,  such  fact  of 
payment,  or  such  a  state  of  accounts,  would  be  a  good  defence 


port,  9  Barn.  &  Cressw.  78,  87  ;  Paley  on  Agency,  248-246,  248,  884  ;  Smith  on 
Merc.  Law,  66,  (2d  edit)  Id.  pp.  122,  123,  (3d  edit.  1848) ;  8  Chitty  on  Comm. 
and  Manuf.  203  ;  1  Bell,  Comm.  §  418,  (4th  edit)  ;  Id.  p.  491,  (5th  edit)  Ai 
to  the  case  of  a  principal  resident  in  another  State  of  the  United  States,  see 
Tainter  v.  Prendergast,  8  Hill,  R.  72,  and  ante,  §  268,  note. 

1  Addison  v.  Gandasequi,  4  Taunt  R.  574,  580  ;  Wilson  v.  E[art,  7  Taunt  B. 
295.  See  Waring  u.  Favenck,  1  Campb.  R.  85 ;  Eymer  v,  Suwercropp,  1  Camph 
R.  109 ;  Ante,  §§  400,  406,  428. 

2  Ibid.    See  also  Seymour  t;.  Pychlau,  1  Bam.  &  Aid.  14, 16-19. 

3  See  Abbott  on  Shipp.  Pt  2,  ch.  8,  §  8-18,  and  notes  to  Amer.  edit  1829; 
Paley  on  Agency,  by  Lloyd,  245,  246  ;  Rich  v.  Coe,  Cowp.  R.  687  ;  Paley  on 
Agency,  by  Lloyd,  248-246 ;  Ante,  §§  294,  484 ;  Post,  §  450. 
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to  a  suit  brought  by  the  vendor  against  the  principal^  The 
same  result  would  arise,  if  the  vendor  had  accepted  a  negotiable 
security  from  the  agent,  for  the  amount,  payable  at  a  future  day, 
or  had  given  him  a  receipt,  by  which  he  had  in  the  meantime 
settled  with  his  principal,  or  the  latter  had  been  induced  to  deal 
difierently  with  the  agent,  from  what  he  would  otherwise  have 
done.*     So,  if  the  vendor  had  suffered  the  day  of  payment  for 

1  Per  Bajley,  J.,  in  Thomson  v.  Davenport,  9  Barn.  &  Cressw.  88, 89  ;  Paley  on 
Agency,  by  Lloyd,  243,  244,  248-258  ;  Smith  on  Merc.  Law,  65,  66,  (2d  edit)  ; 
Id.  pp.  122,  128,  (8d  edit.  1848) ;  Ante,  §  484.  But  see  Waring  v.  Favenck, 
1  Camp.  R.  85 ;  Kymer  v.  Suwercropp,  1  Campb.  R.  109  ;  Smyth  t?.  Anderson, 
7  C.  B.  21. 

«  Ante,  §§  288,  291,  488,  484  ;  Porter  v.  Talcott,  1  Cowen,  R.  859  ;  8  Chitty 
on  Comm.  and  Manuf.  204;  Wyatt  v.  Marquis  of  Hertford,  8  East,  R.  147; 
Cheeves  v.  Smith,  15  Johns.  276;  Clealand  t;.  Walker,  11  Ala.  1058;  Hyde  v. 
Paige,  9  Barbour,  150;  French  r.  Price,  24  Pick.  18;  Filter  v.  Commonwealth, 
81  Penn.  St  R.  406.  See  Johnson  v.  Cleaves,  15  N.  H.  R.  332 ;  Marsh  v,  Ped- 
der,  4  Campb.  R.  257  ;  1  Liverm.  on  Agency,  207-217,  (edit  1818)  ;  Paley  on 
Agency,  by  Lloyd,  245-247,  250-258;  Smith  on  Merc.  Law,  65,  66,  (2<1  edit)  ; 
Id.  B.  1,  ch.  2,  §  4,  pp.  121,  122,  (3d  edit  1848.)  Mr.  Lloyd,  in  his  edition  of 
Paley  on  Agency,  246-254,  has  made  a  summary  of  the  principal  cases.  Al- 
though it  is  somewhat  long,  its  practical  utility  has  induced  me  to  cite  it  at  large 
in  this  place.  "  Indeed,  there  are  several  ways,  in  which  the  liability  of  the  prin- 
cipal may  be  affected,  in  purchases  made  by  his  agent,  of  which  the  following 
sammary  may  be  useful.  1st  The  purchase  may  be  made  by  the  broker,  ex- 
pressly for  and  in  the  name  of  his  principal.  In  that  case,  if  the  principal  be 
debited  by  the  seller,  he  only,  and  not  the  broker,  will  be  liable.  2d.  A  broker 
may  purchase  in  his  character  of  broker,  for  a  known  principal ;  but  the  seller 
may  choose,  nevertheless,  to  take  him  for  his  debtor  rather  than  the  princi- 
pal, in  whose  credit  he  may  not  have  the  same  confidence ;  and,  after  this  deliber- 
ate election,  the  seller  cannot  afterwards  turn  round  and  charge  the  principal. 
8d.  The^broker  may  buy  in  his  own  name,  without  disclosing  his  principal;  in 
which  case,  the  invoices  will,  of  course,  be  made  out  to  him,  and  he  will  be  de- 
bited with  the  account.  If  now,  before  payment,  the  seller  discover  that  the 
purchase  was  in  fact  made  for  another,  he  may,  at  his  choice,  look  for  payment 
either  to  the  broker  or  the  principal,  —  to  the  former  upon  his  personal  contract, 
—  to  the  latter  to  the  contract  of  his  agent ;  and  the  adoption  of  the  purchase  by 
the  principal  will  be  evidence  of  the  agent's  authority.  But,  4th.  If,  after  the 
disclosure  of  the  principal,'  the  seller  lie  by  and  suffer  the  principal  to  settle  in 
account  with  his  broker  for  the  amount  of  the  purchase,  he  cannot  afterwards 
charge  the  latter,  so  as  to  make  him  a  loser,  but  will  be  deemed  to  have  elected 
the  broker  for  his  debtor.  And,  5th.  If  the  principal  be  a  foreigner,  it  seems, 
that,  by  the  usage  of  trade,  the  credit  is  to  be  considered  as  having  been  given  to 
the  English  broker,  and  that  he  only,  and  not  the  foreign  buyer,  will  be  liable. 
That  question,  however,  is  for  the  jury.    6th.  There  is  still  an  intermediate  case, 
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the  goods  to  pass  by,  without  demanding  payment,  and  had 
thereby  induced  the  principal  to  suppose  that  credit  was  exclu- 


where,  upon  a  purchase  by  a  broker,  the  seller,  knowing  that  he  is  acting  as 
broker  in  the  transaction,  but  not  for  whom,  makes  out  the  invoice  to  him,  and 
debits  him  with  the  price ;  can  the  seller  afterwards,  when  the  name  of  the  prin- 
cipal is  made  known  to  him,  substitute  him  as  the  debtor,  and  call  upon  him  for 
payment  ?     On  the  one  part,  it  is  said,  the  principal,  in  debiting  the  broker  can 
have  exercised  no  election  ;  because  election  implies  a  preference,  and  there  can 
be  no  preference,  when  the  principal  is  unknown.     On  the  other  part,  it  is  an- 
swered, that  the  seller  might  have  known  by  simply  asking  the  question,  and  that 
the  omitting  to  make  the  inquiry  is  decisive  evidence  of  a  deliberate  preference 
of  the  broker.    The  Court  of  King's  Bench  has  decided,  that  the  principal,  in 
such  case,  is  not  discharged ;  but  the  decision  has  not  been  considered  very  satis- 
factory, and  is  certainly  not  implicitly  acquiesced  in.     7th.  It  was  laid  down  by 
Parke,  J.,  in  a  case  which  underwent  much  consideration,  that  wherever  the 
broker  has  stated  to  his  principal,  and  the  latter  has  bond  fide  adopted,  a  contract 
different  from  that  under  which  the  purchase  was  actually  made,  the  seller  can- 
not call  upon  the  principal  for  payment ;    because  the  seller  sues  on  the  contract 
under  which  the  goods  were  really  sold,  and  is,  therefore,  bound  to  show  that 
the  principal  authorized  or  ratified  that  contract,  and  not  a  different  one,  substi- 
tuted by  the  broker.     And,  although  the  Court  hesitated  to  adopt  thb  propo- 
sition in  its  full  extent,  yet  they  were  unanimously  of  opinion,  that,  if  the  seller 
have  furnished  the  broker  with  the  means  of  so  misrepresenting  the  contract  to 
his  principal,  and  the  latter  have  actually  paid  the  broker,  according  to  the  terms 
communicated  to  him,  be  will  thenceforth  be  released  from  all  liability  to  the  sel- 
ler.   8th.  Payment  by  the  agent  will,  of  course,  discharge  the  principal.    And  it  if 
a  general  principle,  that  if  the  creditor  voluntarily  give  an  enlai^d  credit  to  the 
agent  of  the  debtor,  or  adopt  a  particular  mode  of  payment  whereby  the  princi- 
pal is  placed  in  a  worse  situation  than  he  would  otherwise  have  been,  the  liability 
of  the  original  debtor  is  discharged ;  and,  therefore,  if  a  creditor,  voluntarily,  and 
for  his  own  accommodation,  take  a  security  from  an  agent  of  the  debtor,  who 
afterwards  fails,  having  in  his  hands  funds  of  his  principal  adequate  to  the  pay- 
ment of  the  demand,  he  cannot  afterwards  resort  to  the  principal.     But,  if  the 
creditor  take  the  security,  not  voluntari  y  and  for  his  own  convenience,  but  be- 
cause he  is  unable  at  the  time  to  procure  cash,  or  if  he  take  it  conditionally,  and 
not  as  absolute  payment,  or  if  the  principal  be  in  no  respect  prejudiced  by  the 
accommodation  afforded  to  the  debtor,  then,  to  whatever  extent  the  indulgence 
may  have  been  carried,  the  principal  will  not  be  released.   It  seems,  in  short,  that 
nothing  will  operate  as  a  discharge  to  the  principal,  which  could  not  be  pleaded 
as  payment,  or  as  accord  and  satisfaction  between  the  creditor  and  the  agent 
And,  therefore,  a  receipt,  given  by  the  creditor  to  an  agent  or  broker,  does  not 
necessarily  of  itself  operate  as  a  discharge  to  the  principal ;  nor  has  it  that  effect, 
unless  the  principal  appear  to  have  dealt  differently  with  his  agent  in  conse- 
quence of  the  receipt,  as  by  passing  it  in  his  accounts,  and  giving  him  further 
credit  upon  the  faith  of  that  voucher.    But,  where  the  receipt  is  the  means  f^ 
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sively  given  to  the  agent,  and  upon  the  faith  of  that  he  had  paid 
over  the  amount  to  the  agent,  or  settled  it  in  account  with  him,  the 
principal  would  be  discharged.^  [But  in  all  these  cases,  it  seems 
to  be  essential,  that  the  vendor  should  in  some  way  have  either 
deceived  the  principal,  or  induced  him  to  alter  his  position  and 
accounts  towards  his  agent,  before  he  is  deprived  of  his  remedy 
against  the  principal.  And  it  is  now  settled,  that  the  simple 
fact  that  the  principal  has  paid  his  agent  the  funds  with  which 
to  pay  the  plaintiff,  does  not  deprive  the  plaintiff  of  his  right  to 
look  to  the  principal,  if  the  agent  fail  to  pay  over  according  to 

accrediting  the  agent  with  his  principal,  or  altering  the  situation  of  the  latter,  the 
creditor  cad  only  resort  to  the  agent.  Acconlingly,  in  the  insurance  trade, 
where  the  usage  is  for  the  broker  of  the  assured  to  charge  his  employer  with  pre- 
miums as  paid  to  the  underwriter,  though  in  fact  there  be  no  money  paid,  but  a 
running  account  kept  between  the  broker  and  underwriter,  it  is  held,  that  the 
receipt  in  the  policy,  whereby  the  underwriter  confesses  himself  paid  the  pre- 
mium, is  conclusive,  as  between  him  and  the  principal.  In  case  of  the  sale  of 
goods  to  an  agent,  payable  upon  time,  if  the  time  of  payment  has  not  elapsed,  the 
principal,  whether  known  or  unknown,  cannot,  by  a  premature  payment  to,  or 
settleAient  with,  the  agent,  exonerate  himself  from  responsibility  to  the  vendor, 
unless  it  is  clear,  from  all  the  circumstances,  that  an  exclusive  credit  was  given  to 
the  agent .  Smith  on  Merc.  Law,  65,  66,  (2d  edit.) ;  Id.  B.  1,  ch.  5,  §§  121,  122, 
(8d  edit.  1843);  Waring  v.  Favenck,  1  Campb.  R.  85;  Kymer  v.  Suwercropp, 
1  Campb.  R.  109.  In  this  last  case,  Lord  Ellenborough  said :  ^*  A  person  selling 
goods  is  not  confined  to  the  credit  pf  a  broker,  who  buys  them ;  but  may  resort 
to  the  principal,  on  whoi*e  account  they  are  bought ;  and  he  is  no  more  affected 
by  the  state  of  accounts  between  the  two,  than  I  should  be  were  I  to  deliver 
goods  to  a  man's  servant,  pursuant  to  his  order,  by  the  consideration  of  whether 
the  servant  was  indebted  to  the  master,  or  the  master  to  the  servant.  If  he  lets 
the  day  of  payment  go  by,  he  may  lead  the  principal  into  the  supposition,  that  he 
relies  solely  on  the  broker ;  and  if,  in  that  case,  the  price  of  the  goods  has  been 
paid  to  the  broker  on  account  of  this  deception,  the  principal  shall  bo  discharged. 
But  here,  payment  was  demanded  of  the  defendant  on  the  several  days  it  be- 
came due,  and  no  reason  was  given  him  to  believe  that  his  broker  alone  was 
trusted.  He  has  received  a  great  part  of  the  coffee,  and  enjoyed  the  benefit  of 
it ;  the  right  of  the  vendors  is  entire,  unless  he  has  paid  them,  or  some  person 
authorized  by  them  to  receive  payment.  Kenyon  &  Co.  had  no  such  authority ; 
therefore,  he  is  still  liable.  The  rest  of  the  coffee  was  stopped,  only  to  prevent 
its  getting  into  the  hands  of  the  insolvent  brokers ;  and,  as  payment  was  to  pre- 
cede the  delivery,  it  was  enough,  if  the  plaintiflTs,  on  being  paid,  were  ready  to 
have  delivered  it" 

*  Kymer  ».  Suwercropp,  1  Campb.  R.  109;  Paley  on  Agency,  by  Lloyd,  248- 
246 ;  Smith  on  Merc.  Law,  B.  1,  ch.  5,  §  4,  pp.  121,  122,  (8d  edit.  1848.)  See 
Smyth  V.  Anderson,  7  C.  B.  21. 
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his  orders.^  So,  in  a  recent  case,  M.,  the  owner  of  a  ship,  applied 
to  a  broker  to  effect  an  insurance  on  it,  and  the  broker  signed  a 
policy  on  behalf  of  G.,  an  underwriter.  The  ship  being  lost  the 
broker  settled  with  M.,  giving  him  a  credit  note.  It  was  usual 
to  pay  credit  notes  at  a  month  from  their  date.  The  broker  had 
sufficient  funds  of  6.  to  pay  the  loss,  both  at  the  time  of  signing 
the  policy  and  at  the  giving  of  the  credit  note.  Nearly  three 
months  after  the  credit  note  was  given,  and  while  the  same  was 
unpaid  the  broker  failed.  It  was  held,  that  M.  might  still  call 
upon  G.  for  payment^] 

§  450.  Another  exception  may  arise  from  the  form  of  the  con- 
tract, where,  although  it  is  authorized  by  the  principal,  and  is  in 

[1  Heald  v.  Kenworthy,  10  Exch.  789;  28  Eng.  Law  &  Eq.  R.  537.— Parke, 
B.T  said :  "  If  a  man  order  an  agent  to  buy  goods,  he  is  bound  to  see  that  his 
agent  pays  for  them,  and  the  giving  of  money  to  his  agent  for  that  purpose,  does 
not  amount  to  payment,  unless  the  money  be  actually  so  applied.  It  is  true,  the 
cases  furnish  dicta  upon  which  some  argument  to  the  contrary  may  be  hung. 
First,  there  is  the  dictum  of  Bay  ley,  J.,  in  Thomson  r.  Davenport,  to  the  effect 
that,  if  the  agent  *  does  make  himself  personally  liable,  it  does  not  follow  that  the 
principal  may  not  be  liable  also,  subject  to  this  qualifitration,  that  the  principal 
shall  not  be  prejudiced  by  being  made  personally  liable,  if  the  justice  of  the  case 
is  that  he  should  not  be  personally  liable.'  He  then  goes  on  to  say :  '  If  the  prin- 
cipal has  paid  the  agent,  or  if  the  state  of  accounts  between  the  agent  here  and 
the  principal  would  make  it  unjust  that  the  seller  should  call  on  the  principal, 
the  fact  of  payment,  or  such  a  state  of  accounts,  would  be  an  answer  to  the 
action  brought  by  the  seller  where  he  had  looked  to  the  responsibility  of  the 
agent'  That  expression  is  somewhat  vague,  but  it  is  quite  true  when  properiy 
understood.  If,  for  example,  the  principal  is  induced,  by  the  conduct  of  the  sel- 
ler, to  pay  his  own  agent,  on  the  faith  tlfat  the  agent  will  settle  with  the  seller,  in 
such  a  case  the  seller  would  be  precluded  from  recovering,  as  it  would  be  unjurt 
for  him  to  do  so.  But,  under  ordinary  circumstances,  the  plaintiff  is  entitled 
to  recover,  unless  he  has  either  deceived  the  defendant  or  induced  him  to  alter 
his  position.  This  is  the  case  of  Wyatt  v.  The  Marquis  of  Hertford.  So  in  the 
case  of  Kymer  p.  Suwercropp,  the  observations  of  Lord  Ellenboroogh  are  quite 
correct, 'as  the  fact  of  the  seller's  allowing  the  day  of  payment  to  pass  may  afford 
evidence  of  deceit,  and  of  his  having  induced  the  principal  to  pay  bis  agent.  The 
same  conclusion  is  to  be  drawn,  from  the  judgment  of  my  brother  Maoie,  w 
Smyth  V.  Anderson,  and  his  language  is  not  at  all  at  variance  with  the  other  de- 
cisions with  reference  to  the  effect  of  payment.  He  observes :  *  Payment,  however, 
is  only  put  in  the  dicta  to  which  I  have  adverted,  as  an  instance  of  its  being  un- 
just or  unfair  that  the  seller  should  enforce  the  contract  against  the  principal 
The  result  is,  that,  under  the  circumstances  of  the  present  case,  the  seller  may 
recover  against  the  principal."    See  also  Smyth  v.  Anderson,  7  Com.  B.  81.] 

3  Mac&rlane  v,  Giannacopulo,  S  Hurl.  &  Norm.  859. 
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the  course  of  his  business,  yet  it  is  exclusively,  in  its  form,  and 
character,  and  operation,  a  contract  between  the  agent  and  the 
third  person.^  In  such  cases,  the  principal  is  not  directly  liable 
to  such  third  person  upon  the  contract,  although,  in  some  cases, 
he  may  be  indirectly  liable.^  Thus,  where  a  contract  is  made 
under  seal  between  the  agent  in  his  own  name  and  a  third  per- 
son, the  principal  cannot  sue  or  be  sued  thereon,  although  it  may 
be  authorized  by  him ;  as,  for  example,  in  case  of  a  charter-party, 
or  a  bottomry  bond,  sealed  and  executed  by  the  master  of  a 
ship ;  or  in  a  contract,  made  by  the  agent  under  his  own  seal, 
for  the  purchase  or  sale  of  goods,  or  for  a  lease,  or  for  any  other 
thing  to  be  done,  where  the  covenants,  although  on  behalf  of 
the  principal,  are  exclusively  in  the  names  of  the  agent  and  the 
third  person.* 


1  Ante,  §§  49,  160  a,  161,  278,  422,  434. 

s  Ante,  §§  151,  160,  160  a,  161,  278,422;  Dubois  v,  Delaware  &  Hudson 
Canal  Ck).  4  Wend.  R.  285  ;  Hall  v.  Bainbridge,  1  Mann.  &  Grang.  42. 

8  Ante,  §§  155-158*,  160,  161,  162  note,  263,  278,  275,  276,  278,  279,  294,  422  ; 
Abbott  on  Shipp.  Pt.  8,  cb.  1,  §  2,  p.  163-165,  (Amer.  edit  1829) ;  Paley  on 
Agency,  381-384 ;  Wells  r.  Evans,  20  Wend.  R.  251 ;  Ante,  §  49,  note.  Lord 
Tenterden,  in  his  work  on  Shipping,  Pt  3,  ch.  1,  §  2,  p.  163-165,  refers  to  this 
doctrine,  in  the  following  passage :  *^  I  have  before  observed,  that  the  execution 
of  a  charter-part  J  bj  the  master,  although  said  to  be  done  on  behalf  of  the  own- 
ers, does  not  furnish  a  direct  action,  grounded  upon  the  instrument  itself,  against 
them.  This  depends  upon  a  technical  rule  of  the  law  of  England,  applicable  as 
well  to  this  as  to  other  cases,  and  not  affected  by  the  mercantile  psactice  of  exe- 
cutinnr  deeds  for,  and  in  the  name  of  absent  persons ;  the  rule  of  the  law  of  Eng- 
land being,  that  the  force  and  effect,  which  that  law  gives  to  a  deed  under  seal, 
cannot  exist,  unless  the  deed  be  executed  by  the  party  himself,  or  by  another  for 
him,  in  his  presence,  and  wilh  his  direction  ;  or,  in  his  absence,  by  an  agent,  au- 
thorized to  do  so  by  another  deed ;  and,  in  every  such  case,  the  deed  must  be 
made  and  executed  in  the  name  of  the  principal.  The  agent,  indeed,  either  of 
the  owner  or  merchant,  may,  and  sometimes  does,  execute  a  charter-party,  and 
covenant  in  his  own  name  for  performance  by  his  principal,  so  as  to  bind  -himself 
to  answer  for  his  principal's  default,  by  force  of  the  deed.  And,  in  an  action  to 
recover  freight  or  demurrage,  claimed  in  pursuance  of  a  charter-party  by  deed, 
it  has  been  held,  the  declaration  must  be  specially  framed  on  the  deed  itself.  If 
such  a  charter-party  be  made  between  the  master  and  the  merchant,  in  pursu- 
ance of  which  goods  are  delivered  to  the  merchant  and  his  partners,  the  freight 
cannot  be  recovered  in  an  action  upon  the  case,  brought  by  the  owners  i^ainst 
the  merchants.  So,  if  the  owner  execute  a  deed  to  the  merchant,  containing 
the  usual  covenant  for  a  right  delivery  of  the  cargo,  he  cannot  be  sued  by  the 
merchant  for  not  delivering  it,  in  an  action  upon  the  case,  grounded  on  the  bill 
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§  451.  In  the  next  place,  as  to  the  liability  of  principals  to 
third  persons  for  the  acts  of  their  agents.     This  topic  may  be 


of  lading  signed  by  the  master.    But,  where  a  charter-party,  under  seal,  was 
made  by  the  master  in  that  character,  with  merchants  who  did  not  know  that  he 
was  also  a  part-owner  in  the  ship,  as  in  fact  he  was,  it  was  held,  that  they  might 
sue  him  and  the  other  owners  in  an  action  upon  the  case,  for  a  breach  of  such 
general  duties  as  were  not  inconsistent  with  the  stipulations  of  the  charter-party, 
such  as  the  not  providing  necessaries  for  the  voyage,  and  employing  a  negligent 
and  unskilful  master.     And,  whether  the  instrument  be  under  seal  or  not,  an 
action  at  law,  grounded  upon  it,  must  be  brought  in  the  name  of  of  the  party  to 
it,  and  not  in  the  name  of  another,  to  whom  he  may  have  assigned  his  interest 
And,  therefore,  the  purchaser  of  a  ship,  previously  chartered,  cannot  sue  for  the 
freight  earned  under  the  charter-party  in  his  own  name,  although  pa^inent  to 
him  will  be  a  good  discharge  to  an  action  brought  in  the  name  of  the  seller,  at 
least  if  the  purchase  be  made  before  the  ship  sails  on  the  voyage,    in  like  man- 
ner, where  goods  were  shipped,  in  pursuance  of  a  charter-party  made  by  th^ 
master  with  one  Partridge,  and  whereby  he  engaged  to  receive  a  cargo  of  fruit 
from  the  agents  or  assigns  of  Partridge,  and  deliver  the  same  to  him  or  his  assigns; 
and,  upon  a  shipment,  he  signed  a  bill  of  lading,  stating  th^  goods  to  have  been 
shipped  by  one  Strange,  by  order  of  Rovedino  &  Moores,  to  be  delivered  to  the 
order  of  Moores,  and  freight  to  be  paid  according  to  the  tenor  of  the  contract  of 
affreightment ;  it  was  held,  that  Moores  could  not  maintain  an  action  against  the 
master  for  negligence  in  the  stowing  of  the  fruit     Another  technical  rule  of  the 
law  of  England,  applicable  also  to  the  contract  by  charter-party,  under  seal, 
should  be  noticed  in  this  place.    If  a  charter-party  is  expressed  to  be  made  b^ 
tween  certain  parties,  as  between  A  and  B,  owners  of  a  ship,  whereof  C  is  mas- 
ter, of  the  one  part,  and  D  and  £,  of  the  other  part,  and  purports  to  contain 
covenants  with  C,  nevertheless,  C  cannot  bring  an  action  in  his  name  upon  the 
covenants  expressed  to  be  made  with  him,  nor  give  a  release  of  them,  even 
although  he  seals  and  delivers  the  instrument.    But  if  the  charter-party  is  not 
expressed  to  be  made  between  parties,  but  runs  thus :  This  charter-party  in- 
dented witnesseth,  that  C,  master  of  the  ship  W.,  with  consent  of  A  and  B,  the 
owners  thereof,  lets  the  ship  to  freight  to  £  and  F ;  and  the  instrument  contains 
covenants  by  E  and  F,  to  and  with  A  and  B ;  in  this  case,  A  and  B  may  bring 
an  action  upon  the  covenants,  expressed  to  be  made  with  .them  ;  although,  unless 
they  seal  the  deed,  they  cannot  be  sued  upon  it    This  latter,  therefore,  is  the 
most  proper  form."     See  also  Atty  v.  Parish,  4  Bos.  &  Pull.  104.    In  Tilson  r. 
Warwick  Gas  Light  Company,  4  Barn.  &  Cressw.  962,  968,  Bayley,  J.,  said;  *I 
am  not  convinced  by  the  case  of  Atty  v.  Parish,  that,  where  a  contract  appeirs 
upon  the  face  of  a  declaration  to  be  such,  that  the  plaintiff*  may  recover,  whether 
the  contract  be  by  deed  or  not,  that  it  is  necessary  to  declare  upon  the  deed,  if 
there  be  one.     The  strong  impression  of  my  mind  is,  that,  upon  principle,  al- 
though there  be  a  deed  between  the  parties,  yet,  if  there  be  a  debt,  independent 
of  the  deed,  the  amount  of  which,  however,  is  to  be  ascertained  by  the  deed,  the 
existence  of  the  deed  will  not  prevent  the  party  from  recovering  that  debt  upon 
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dismissed  in  a  few  words ;  for  the  whole  doctrine  turns  upon  the 
obvious  maxim,  that  he,  who  acts  by  another,  acts  by  himself : 
Qui  facit  per  aliutn^  facit  per  se}  Hence  it  is,  that  the  delivery 
of  goods  by  a  third  person  to  an  agent,  and  the  acceptance  of 
goods  by  an  agent  for  his  principal,  is,  in  contemplation  of  law, 
a  delivery  to,  and  acceptance  by,  the  principal.^  Hence,  also,  a 
delivery  of  goods  to  the  servant  of  a  carrier,  in  the  course  of  his 
employment,  is  a  delivery  to  the  carrier  himself,  and  b^nds  him 
to  responsibility  to  the  owner.^  A  delivery  of  goods  to  a  master 
of  a  ship  is  a  delivery  to  the  owner  or  employer.  [But  a  master 
of  a  ship,  or  other  agent,  has  no  power  to  bind  his  principal  by  a 
receipt  for  goods  as  delivered,  which  in  fact,  never  were  deliv- 
ered.^] A  delivery  of  goods  to  the  consignee,  who  is  agent  of 
the  shipper,  is  a  delivery  to  the  latter.^  So,  payments,  made  by 
a  third  person  to  the  agent,  in  the  course  of  bis  employment,  is 
payment  to  the  principal;  and,  whether  actually  paid  to  the 
principal,  or  not,  by  the  agent,  it  is  conclusive  upon  him.^  So, 
if  the  money  is,  from  any  circumstances,  recoverable  back,  as,  if 

the  commoQ  counts.  And  where  there  was  a  charter-party,  under  which  the 
cargo  was  to  be  sent  alongside  the  ship,  at  the  merchant's  expense,  the  -master 
rendering  the  customary  assistance  with  his  boats  and  crew,  and  the  cargo  lying 
about  thirty  yards  from  the  edge  of  the  wharf,  the  master  applied  to  the  defend- 
ant's factor  for  laborers,  to  remove  it  into  the  boats,  and  he  refused,  saying  he 
would  abide  by  the  charter-party,  and  the  master  hired  laborers  for  the  purpose, 
it  was  held,  that  the  ship-owner  might  recover  such  expense  in  an  action  of  as- 
sumpsit, notwithstanding  the  charter-party."  Fletcher  v,  Gillespie,  S  Bing.  R. 
635.  See  Banorgee  r.  Hovey,  5  Mass.  R.  11 ;  Kimball  t;.  Tucker,  10  Mass.  R.  192. 
It  18  not,  in  the  present  state  of  the  authorities,  easy  to  say,  in  what  cases  the 
principal  may  or  may  not  sue  or  be  sued,  upon  written  and  sealed  contracts  of 
his  agent,  either  directly  or  indirectly,  as  the  cases  do  not  seem  to  be  in  perfect 
harmony  with  each  other,  or  to  furnish  any  very  clear  or  definite  rule.  See  ante, 
§§  49  note,  160,  161,  275-278,  294,  422. 

1  Ante,  §  134-139  ;  Smith  on  Merc.  Law,  69,  (2d  edit);  Id.  B.  1,  ch.  5,  §  4, 
p.  127-130,  (3d  edit  1843) ;  Paley  on  Agency,  by  Lloyd,  298 ;  1  Bell,  Comm. 
§418,  (4th  edit);  Id.  p.  493,  (5th  edit.) 

«  Smith  on  Merc.  Law,  69,  (2d  edit);  Id.  p.  127-130,  (8d  edit  1843) ;  Paley 
on  Agency,  by  Lloyd,  593 ;  Mead  i;.  Hamond,  1  Str.  R.  505 ;  3  Chitty  on  Comm. 
and  Manuf.  207. 

8  Ibid. ;  Staples  r.  Alder,  2  Mod.  R.  309  ;  Taylor  v. ,  2  Ld.  Raym.  792. 

♦  Grant  v.  Norway,  2  Eng.  Law  &  Eq.  R.  337 ;  Hubbersty  v.  Ward,  18  Id.  551 ; 
Coleman  v.  Riches,  29  Id.  328. 

5  Abbott  on  Shipp.  Ft  2,  ch.  2,  §§  2,  8,  p.  90-99,  (Amer.  edit  1829.) 

6  Ante,  §  429. 
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it  is  paid  by  mistake,  or  tipon  a  consideration  that  has  failed,  the 
principal  will  be  liable  to  repay  it,  although  he  may  never  have 
received  it  from  his  agent.^  So,  a  tender  to  an  authorized  agent 
will  be  a  good  tender  to  the  principal.^  Notice,  also,  to  an 
agent,  in  the  course  of  his  employment,  is  notice  to  the  princi- 
pal.^ So,  the  representations,  declarations,  and  admissions  of 
the  agent,  in  the  course  of  his  agency,  are  deemed  a  part  of  the 
res  gestce^  and  equally  obligatory  upon  the  principal,  as  if 
made  by  himself.*  So,  a  demand,  made  of  an  agent,  of  goods 
pawned  to  his  principal,  upon  a  tender  of  the  money  due,  will, 
upon  the  refusal  of  the  agent,  if  usually  intrusted  to  deliver 
up  such  property,  amount  to  evidence  of  conversion  to  bind  the 
master.* 

§  452.  In  the  next  place,  as  to  the  liability  of  the  principal, 
to  third  persons,  for  the  misfeasances,  negligences,  and  torts  of 
his  agent  It  is  a  general  doctrine  of  law^  that,  although  the 
principal  is  not  ordinarily  liable  (for  he  sometimes  is)  in  a 
criminal  suit,®  for  the  acts  or  misdeeds  of  his  agent,  unless,  in- 
deed, he  has  authorized  or  cooperated  in  those  acts  or  mis- 
deeds ;  yet,  he  is  held  liable  to  third  persons  in  a  civil  suit  icft 
the  frauds,  deceits,  concealments,  misrepresentations,  torts,  neg- 
ligences,^ and  other  malfeasances,  or  misfeasances,  and  omis- 
sions of  duty,  of  his  agent^  in  the  course  of  his  employment, 
although  the  principal  did  not  authorize,  or  justify,  or  partici- 
pate in,  or,  indeed,  know  of  such  misconduct,  or  even  if  he  for- 

1  Paley  on  Agency,  by  Lloyd,  293 ;  Carey  v.  Webster,  1  Str.  R.  480 ;  Matliew 
t7.  Haydon,  2  £sp.  K.  509  ;  d  Chitty  on  Comm.  and  Manuf.  207 ;  Ante,  §§  40S, 
418,  435. 

>  Anon.  1  £sp.  R.  319 ;  Goodland  v,  Blewith,  1  Campb.  477 ;  3  ChiUy  on  Comm. 
and  Manuf.  208 ;  Ante,  §§  103,  147. 

3  Ante,  §  140  ;  3  Cbitty  on  Comm.  and  Manuf.  209. 

4  Ante,  §  134-139  ;  3  Chitty  on  Comm.  and  Manuf.  208,  209. 

^  Jones  V,  Hart,  2  Salk.  441 ;  S.  C.  Ld.  Raym.  738 ;  Com.  Dig.  Action  on  tht 
ease  far  Negligenee,  A.  1-A.  6 ;  Paley  on  Agency,  by  Lloyd,  806  ;  4  Bac  Abridg. 
Master  and  Seroant,  K.;  Ante,  §  247. 

•  Attorney-General  v.  Siddon,  1  Tyrwh.  R.  41 ;  Rex  v,  Goutcb,  1  Mood.  & 
Malk.  437;  Rex  v.  Almon,  1  Leading  Crim.  Cases,  241  and  note;  Paley  on 
Agency,  by  Lloyd,  294-298 ;  Id.  305,  306  ;  3  Chitty  on  Comm.  and  Manuf.  209, 
210;  Hunter  t;.  The  State,  1  Head,  (Tenn.)  160;  Smith  on  Merc.  Law,B.  1, 
ch.  6,  §  3,  p.  130,  (8d  edit.  1848.) 

^  Barber  ».  Britton,  26  Verm.  112 ;  Linsley  v.  Lovely,  Id.  123. 
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bade  the  acts,  or  disapproved  of  theiH.^  In  all  such  eases,  the 
rule  applies,  Respondeat  Superior;  and  it  is  founded  upon  public 
policy  and  convenience ;  for  in  no  other  way  could  there  be  any 
safety  to  third  persons  in  their  dealings,  either  directly  with  the 
principal,  or  indirectly  with  him  through  the  instrumentality  of 
agents.*  In  every  such  case,  the  principal  holds  out  his  agent, 
as  competent,  and  fit  to  be  trusted ;  and  thereby,  in  effect,  he 
warrants  his  fidelity  and  good  conduct  in  all  matters  within  the 
scope  of  the  agency.^ 


1  Southwick  V,  Estes,  7  Cush.  S85  ;  Reeves  v.  State  Bank,  8  Ohio  St.  R.  476  ; 
Philadelphia  Railroad  Co.  r.  Derby,  14  How.  468  ;  Hunter  w.  The  Hudson  River 
Iron  Co.  20  Barbourf  507 ;  Chitty  on  Coram,  and  Manuf.  208-210;  Paley  on 
Agency,  by  Lloyd,  294-296,  301-807 ;  Smith  on  Merc.  Law,  70,  71,  (2d  edit.) ; 
Id.  B.  1,  ch.  5,  §  8,  p.  127-180,  (3d  edit.  1848)  ;  Ante,  §§  189,  217,  308-810; 
Doe  V.  Marten,  4  Term  R.  66,  per  Lord  Kenyon  ;  Bush  v.  Steinman,  1  Bos.  & 
Pull.  404  ;  Att'y-Gen'l  r.  Siddon,  1  Tyrwh.  R.  41 ;  Ante,  §§  808,  811,  315-319  ; 
Milligan  v.  Wedge,  12  Adolph.  &  Ellis,  737,  742;  Quarman  v.  Burnett,  6  Mees. 
&  Welsh.  499 ;  Weed  v.  Panama  Railroad,  8  Smith,  (N.  Y.)  869 ;  Locke  v. 
Stearns,  1  Met<:.  R.  560  ;  Penn.  Steam  Navig.  Co.  w.  Hungerford,  6  Gill  &  Johns. 
R.  291.  [If  a  large  number  of  employees  on  a  railroad  suddenly  refuse  to  work, 
and  without  any  good  cause,  the  company  are  liable  for  damages  arising  from  the 
delay  in  forwarding  freight  thereby  caused.  Blackstone  t;.  N.  Y.  &  Eric  Rail- 
road, 6  Smith,  (N.  Y.)  48.] 

«  Ante,  §  808  ;  1  Black.  Coram,  431, 482  ;  *Abbott  on  Shipp.  Pt.  2,  ch.  2,  §  11 ; 
Ellis  t;.  Turner,  8  Term  R.  583 ;  Bush  v.  Steinman,  1  Bos.  &  Pull.  404  ;  Laugher 
V.  Pointer,  5  Barn.  &  Cressw.  547 ;  Randleson  t;.  Murray,  8  Adolph.  &  Ellis,  109 ; 
Milligan  i;.  Wedge,  12  Adolph.  &  Ellis,  737;  Quarman  v.  Burnett,  6  Mees.  & 
Welsh.  499  ;  Rapson  v.  Cubitt,  9  Mees.  &  Welsh.  710  ;  Winterbottom  v.  Wright, 
10  Mees.  &  Welsh.  109,  111  ;  Ante,  §§  808,  811 ;  Wilkins  v.  Gilmore,.2  Hum- 
phreys, 140 ;  Leggett  v.  Simmons,  7  Sm.  &  Mar.  848 ;  Penn.  Steam  Co.  v.  Hun- 
gerford, 6  Gill  &  Johns.  291 ;  Johnson  v.  Barber,  5  Gilman,  425  ;  Harris  v. 
Mabry,  1  Iredell,  240. 

3  See  the  opinion  of  Lord  Holt  in  Lane  t;.  Cotton,  12  Mod.  R.  490 ;  Paley  on 
Agency,  by  Lloyd,  294,  801-807  ;  4  Bac.  Abridg.  Master  and  Servant,  K. ;  Stick- 
ney  t?.  Munroe,  44  Maine,  204  ;  Ante,  §  11-13,  315,  816,  819  ;  Hern  t;.  Nichols, 
1  Salk.  289.  Mr.  Justice  Blackstone,  in  his  Commentaries,  gives  a  different 
reason,  and  says :  **  We  may  observe,  that,  in  all  the  cases  here  put,  the  master 
may  be  frequently  a  loser  by  the  trust  reposed  in  his  servant,  but  never  can  be 
a  gainer ;  he  may  frequently  be  answerable  for  his  servant's  misbehavior,  but 
never  can  shelter  himself  from  punishment,  by  laying  the  blame  on  his  agent 
The  reason  of  this  is  still  uniform  and  the  same ;  that  the  wrong  done  by  the 
servant  is  looked  upon  in  law  as  the  wrong  of  the  master  himself;  and  it  is  a 
standing  maxim,  that  no  man  shall  be  allowed  to  make  any  advantage  of  his  own 
wrong."    1  Black.  Comm.  482.    It  seems  to  me,  that  the  reason  here  given  is 
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§  453.  A  few  cases  may  serve  to  illastarate  this  doctnne.  Thus, 
a  carrier  will  be  liable  for  the  negligence  of  his  agent,  by  which 
the  goods  committed  to  his  custody  are  damaged  or  lost^  So, 
he  will  be  liable  for  the  tortious  conversion  of  the  property  by 
his  agent.^  So,  the  owner  of  a  ship  will  be  liable  for  damages 
and  losses,  arising  to  a  shipper  of  goods  by  reason  of  the  negli« 
gence,  the  fraud,  the  unskilfulness,  or  the  tortious  acts  of  the 
master.^  So,  if  the  master  of  a  ship  should  negligently  run 
down,  or  come  into  collision  with  another  ship,  the  owner  would 
be  liable  to  the  party  injured  for  the  damages  occasioned  thereby.* 
So,  if  a  servant  should  negligently  drive  his  master's  carriage  or 
cart,^  as  to  overturn  another  carriage,  or  to  run  over  an  individ- 
ual, and  do  him  injury,  [or  leave  his  master's  cart  in  the  street, 
where  it  is  struck  by  a  third  person,  and  the  plaintiff  thereby  in- 
jured,^] the  master  would  be  liable  for  the  damages.^  [So,  if  a 
person  directs  his  servant  to  remove  the  snow  and  ice  from  the 
roof  of  his  house,  and  through  the  negligence  of  the  servant,  or 

artificial  and  unsatisfactorj,  and  assumes,  as  its  basis,  a  fact,  which  is  the  reverse 
of  the  truth  in  many  cases ;  for  the  master  is  liable  for  the  wrong  and  negligence 
of  his  servant,  just  as  much,  when  it  has  been  done  contrary  to  his  orders  and 
against  his  intent,  as  he  is  when  he  has  cooperated  in  or  known  the  vrrong. 

i  Story  on  Bailm.  §  488-583 ;  1  Bell,  Coram.  §  897-400,  (4th  edit.) ;  Id. 
p.  463-465,  (5th  edit) ;  Coggs  v,  Bernard,  2  Ld.  Raym.  909,  919,  920. 

2  Ante,  §§  310,  315,  316  ;  Morse  v.  Slue,  1  Vent  R.  238 ;  S.  C.  1  Mod.  k.  85. 

3  4  Bac.  Abridg.  Master  and  Sercant^K.;  Ante,  §  315-317;  Abbott  on  Shipp. 
Pt  2,  ch.  2,  §  6-8,  p.  94-98,  (Amer.  edit  1829) ;  Id.  p.  99,  note  (1),  and  cases 
there  cited :  Paley  on  Agency,  by  Lloyd,  297,  298. 

«  Abbott  on  Shipp.  Pt  2,  ch.  2,  §  11,  and  note  (1)  (Amer.  edit  1829) ;  and 
cases  there  cited ;  The  Thames,  5  Rob.  345 ;  The  Dundee,  1  Uagg.  Admir.  R. 
109 ;  The  Woodrop  Sims,  2  Dodson,  R.  83;  The  Neptune  the  2d,  1  Dodson,  R. 
467  ;  Stone  v.  Ketland,  1  Wash.  Cir.  R.  142 ;  Ante,  §  315-317 ;  Shaw  v.  Reed, 
9  Watts  &  Serg.  72. 

^  [And  although  the  horse  and  vehicle  belong  to  the  agent,  yet  if  it  is  used  bj 
him  about  his  master's  business  with  his  knowledge  and  consent,  and  by  the 
agent's  negligence  is  driven  against  another  horse,  the  master  is  liable  although 
the  agent  was  also  going  on  private  business  of  his  own.  Patten  o.  Rea,  2  J. 
Scott,  (N.  S.)  606.] 

6  midge  V.  Goodwin,  5  C.  &  P.  190. 

7  Jones  V.  Hart,  2  Salk.  441 ;  Brucker  v.  Fromont,  6  Term  R.  659 ;  Morley 
V.  Gaisford.  2  H.  Black.  442 ;  McManus  v,  Crickett,  1  East,  R.  107, 108 ;  John- 
son V,  Small,  5  B.  Monroe,  25 ;  Paley  on  Agency,  by  Lloyd,  295 ;  Booth  v.  Mister, 
7  Carr.  &  Payne,  66.    See  Quarman  v.  Burnett,  6  Mees.  &  Welsh.  499 ;  Post, 

453  a,  458  b,  453  c. 
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of  a  stranger  employed  by  him,  or  of  a  friend  who  volunteers  to 
assist  him,  a  passenger  in  the  street  is  injured  by  the  ice,  the 
master  is  liable.^  So,  if  a  man's  servant  wrongfully  pile  up 
his  master's  wood  in  the  highway  and  thereby  an  injury  is  caused 
to  a  traveller,  the  master  is  responsible,  although  he  was  sick  at 
the  time,  and  knew  nothing  of  the  fact.^  Perhaps  the  form  of 
the  action  against  the  master  must  be  case  and  not  trespass,  un- 
less he  personally  ordered  the  particular  wrongful  act.^]  So,  if  a 
servant  of  a  smith  should  injure  a  horse  in  shoeing  him,  or  an 
assistant  of  a  surgeon  should  treat  a  patient  with  gross  want  of 
skill,  the  principal  would  be  liable  for  the  damages.^  [So,  where 
the  defendant  hired  a  laborer  for  six  weeks,  at  weekly  wages,  and 
in  that  time  the  filaintiif,  not  knowing  of  such  arrangement,  em- 
ployed the  same  laborer  to  do  a  job  for  him,  which  was  being 
done,  when  the  defendant  claimed  and  received  of  the  plaintiff 
payment  for  the  job,  on  the  ground  that  the  laborer's  earnings 
during  the  six  weeks  belonged  to  him,  the  defendant  was  held 
responsible  to  the  plaintiff  for  damages  arising  from  the  negli- 
gent manner  in  which  the  work  —  thatching  wheat  —  was  per- 
formed.^] So,  if  an  agent  should  sell  a  piece  of  cloth,  and  war- 
rant it  to  be  good,  an  action  of  deceit  would  lie  against  the 
master.®  So,  if  an  agent  should  fraudulently  sell  false  jewels,  or 
should  fraudulently  deceive  a  third  person,  in  the  matter  of  his 
agency,  the  principal,  even  if  not  cooperating  in  the  act,  would 
be  liable  therefore 


1  Althorp  V.  Wolfe,  8  Smith,  (N.  Y.)  855.     And  see  Booth  v.  Mister,  7  C.  & 
P.  66. 
3  Harlow  v,  Humiston,  6  Cowen,  189. 

3  Yerger  v,  Warren,  31  Penn.  St  R.  319;  Railroad  Co.  w.  Wilt,  4  Wharton, 
143 ;  The  Thames  Steamboat  Co.  v.  Housatonic  Railroad  Co.  24  Conn.  40. 

4  Paley  on  Agency,  by  Lloyd,  298 ;  4  Bac.  Abridg.  Master  and  Servant^  K. ; 
Ante,  §  310. 

5  Holmes  v.  Onion,  2  J.  Scott,  (N.  S.)  790. 

6  4  Bac.  Abridg.  Master  and  Servant,  K. ;  Attorney-General  v,  Siddon,  1 
Tyrwh.  R.  41,  46,  47. 

7  Smith  on  Merc.  Law,  70,  71,  (2d  edit.);  Id.  B.  1,  ch.  5,  §  3,  p.  127-180, 
(3d  edit.  1843);  Hern  v.  Nichols,  1  Salk.  289;  Grammar  v.  Nixon,  6  Str.  R. 
658;  Attorney-General  v.  Siddon,  1  Tyrwh.  R.  41,44,48,49;  Paley  on 
Agency,  by  Lloyd,  801-303  ;  Crockford  i;.  Winter,  1  Campb.  R.  125.  See  also 
Randleson  v,  Murray,  8  Adolph.  &  Ellis.  109 ;  S.  C.  3  Nev.  &  Perry,  239 ; 
Ante,  §§  808, 311 ;  Milligan  v.  Wedge,  12  Adolph.  &  Ellis,  737 ;  Hughes  ».  Boyer, 
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§  453  a.  But  very  nice  questions  may  arise,  and  often  do  arise, 
as  to  the  person,  who,  in  the  sense  of  the  rule,  is  to  be  deemed 
the  principal  or  employer  in  particular  cases.  Suppose,  for  ex- 
ample, a  person  should  hire  a  coach  and  horses,  of  a  stable-keeper 
for  a  day,  or  a  week,  or  a  journey,  and  they  are  driven  by  a 
coachman  who  is  furnished  and  hired  by  the  stable-keeper ;  and 
the  coachman,  during  the  time,  should,  in  driving,  be  guilty  of 
some  negligent  act,  by  which  an  injury  should  occur  to  a  third 
person ;  the  question  would  arise  whether  the  stable-keeper  or 
the  hirer  would  be  responsible  therefor.  It  seems  formerly  to 
have  been  thought,  that  in  such  a  case  the  hirer  was  to  be 
deemed  the  principal  or  employer,  and,  as  such,  responsible  for 
the  injury.^  But  the  better  opinion,  maintained  by  the  more 
recent  authorities,  is  to  the  contrary ;  ^  for,  in  such  a  case,  the 
coachman  is  to  be  treated,  as  in  truth  the  servant  6f  the  stable- 
keeper,  and  continued  in  his  employment,  notwithstanding  the 
temporary  hiring ;  and  he  could  not  at  the  same  time  be  prop- 
erly deemed  the  servant  both  of  the  stable-keeper  and  the  hirer.' 
The  same  rule  would  apply  to  a  man  who  hires  a  carriage  and 
horses  to  travel  from  stage  to  stage  on  a  journey ;  the  carriage 
and  horses  are  employed  for  the  benefit  or  pleasure  of  the  travel- 


9  Watts,  R.  556 ;  Story  on  Bailni.  §  403  a ;  Quarman  v.  Burnett,  6  Mees.  & 
Welsb.  499  ;  Rapson  v.  Cubitt,  9  Mees.  &  Welsb.  710;  Winterbottom  v.  Wright, 

10  Mees.  &  Welsb.  109,  111. 

^  See  the  opinion  of  Mr.  Justice  Heath  in  Bush  v,  Steinman,  1  Bos.  &  Pull. 
404,  409,  and  that  of  Holroyd,  J.,  and  Bayley,  J.,  in  Laugher  v.  Pointer,  5  Bam. 
&  Cressw.  564,  568. 

2  Quarman  v.  Burnett,  6  Mees.  &  Welsb.  499,  509,  510;   Hughes  v.  Boycr, 
'    9  Watts,  R.  556 ;  Weyrant  v.  H.  Y.  &  H.  Railroad,  3  Duer,  860.     [Where  the 

defendant  was  the  registered  proprietor  of  several  cabs,  in  London,  on  which  was 
his  name  as  proprietor,  Y.  a  licensed  cab-driver  hired  of  the  defendant  a  cab 
and  two  horses  for  fifteen  hours,  at  a  fixed  price,  depositing  his  license  with  the 
defendant,  but  received  the  earnings  of  the  cab  during  those  hours,  for  his  own 
benefit,  the  defendant  exercising  no  control  over  him ;  Y.  being  employed  by 
the  plaintiff  to  transport  some  luggage  lost  a  part  of  it  by  negligence :  it  was 
held,  that  the  defendant  was  liable  to  the  plaintiff  for  such  loss,  partly  by  force 
of  tlie  Metropolitan  Hackney  Carriage  Acts,  Stat.  1  &  2  W.  IV.  c.  22,  and  Stat 
6  &  7  Vict  c.  86 ;  Powles  v.  Hider,  6  Ellis  &  Bl.  208.] 

3  Per  Littledale,  J.,  in  Laugher  v.  Pointer,  5  Barn.  &  Cressw.  547.  See  ChilcoC 
V.  Bromley,  12  Ves.  114.  Reedie  v.  Ix>ndon  &  Northwestern  Railway  Company, 
4  Welsby,  Hurlstone  &  Gordon,  255. 
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ler,  and  yet  the  law  has  never  considered  the  traveller  liable,  but 
the  owner  only,  for  the  negligence  of  the  driver.^  The  case  of 
the  hire  of  a  hackney  coach  affords  a  stronger  illustration.  There 
the  owner  of  the  coach,  and  not  the  hirer  for  his  temporary  con- 
venience or  profit,  will  be  held  to  be  responsible  for  the  negli- 
gence of  the  coachman.^  Upon  the  like  ground  the  hirer  of  a 
wherry  on  the  Thames,  to  go  from  one  place  to  another,  would 
not  be  responsible  for  the  conduct  of  the  waterman ;  nor  the 
owner  of  a  ship,  chartered  for  a  voyage  on  the  ocean,  for  the 
misconduct  of  the  crew,  employed  by  the  charterer.^ 

§  453  b.  But  a  case  of  a  more  nice  character  may  easily  be 
put,  and,  indeed,  has  undergone  a  judicial  decision.  Suppose 
a  person  to  be  the  owner  of  a  coach,  and  he  hires  from  a  job- 
master horses  and  a  driver  for  the  coach  to  draw  them  for  a 
day,  or  a  drive,  and,  through  the  negligence  of  the  driver,  an 
injury  is  done  to  a  third  person ;  the  question  would  arise,  who 
is  responsible  for  the  wrong,  whether  the  owner  of  the  coach,  or 
the  owner  of  the  horses,  who  also  hires  the  driver.  It  has  been 
recently  adjudged,  after  no  inconsiderable  conflict  of  opinion  in 
prior  cases,  that  the  owner  of  a  coach  is  not,  and  that  the  owner 
of  the  horses  is,  under  such  circumstances,  the  responsible  prin- 
cipal.*    [So  in  a  recent  case,  where  the  owner  of  a  ferry  hired 


1  Ibid. ;  Sammell  v.  Wright,  5  Esp.  R.  263 ;  Dean  v.  Branthwaite,  5  £sp.  R. 
85. 

3  Ibid. ;  Per  Littlcdale,  J.,  and  Lord  Tenterden,  in  Laugher  v.  Pointer,  5  Barn. 
&  Cressw.  562,  563,  578,  579 ;  McLaughlin  v.  Prior,  4  Mann.  &  Grang.  48.  See 
Bard  o.  John,  26  Penn.  8t.  R.  482. 

*  Per  Lord  Tenterden,  in  Laugher  v.  Pointer,  6  Bam.  &  Cressw.  578,  579. 

4  Quarman  v.  Burnett,  6  Mees.  &  Welsh.  499,  509,  510;  Story  on  Bailm. 
§  403  a,  note  ;  Post,  454.  In  the  case  of  Laugher  v.  Pointer,  5  Barn.  &  Cressw. 
647,  where  the  owner  of  a  carriage  hired  of  a  stable-keeper  a  pair  of  horses  to 
drive  it  for  a  day,  and  the  stable-keeper  provided  a  driver,  through  whose  negli- 
gent driving  an  injury  was  done  to  the  horse  of  a  third  person,  the  Court  of 
King's  Bench  were  equally  divided  upon  the  question,  whether  the  owner  of  the 
carriage  was  liable  for  the  injury  or  not;  Lord  Tenterden  and  Mr.  J.  Littledale 
held  him  not  liable,  and  Mr.  J.  Bay  ley  and  Mr.  J.  Holroyd  held  him  liable.  The 
opinions  of  the  learned  judges,  on  that  occasion,  exhausted  the  whole  learning 
on  the  subject,  and,  on  that  account,  should  be  attentively  studied.  The  deci- 
sion in  Quarman  v.  Burnett  affirmed  the  doctrine  of  Lord  Tenterden  and  Mr. 
J.  Littledale,  and  that  decision  has  been  uniformly  adhered  to  in  all  the  later 
cases.    See  Randleson  v,  Murray,  8  Adolph.  &  £llis,  109 ;  Milligan  v.  Wedge, 
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of  T.  for  one  day  a  steara-tng  and  crew  to  assist  in  fenying  pas- 
sengers across,  and  T.  sent  and  paid  the  crew,  and  was  paid  by 
the  owner  of  the  ferry  for  the  services  of  the  tug  and  crew,  and 
a  passenger  was  injured  while  crossing  by  a  breaking  of  the 
tackle  of  the  tug,  through  the  negligence  of  the  crew,  T.  was 
held  liable,  whether  the  passenger  did  or  did  not  also  have  a 
remedy  against  the  owner  of  the  ferry.^]  The  true  distinctions 
and  doctrines,  which  govern,  or  ought  to  govern,  the  cases,  were 
upon  that  occasion,  fully  expounded  by  the  learne^i  judge,^  who 
delivered  the  opinion  of  the  Court.  "  Upon  the  principle,*'  (said 
he,)  "that  Quifacitper  alium, facit per  se,  the  master  is  respon- 
sible for  the  acts  of  his  servant ;  and  that  person  is  undoubtedly 
liable,  who  stood  in  the  relation  of  master  to  the  wrongdoer ;  he, 
who  had  selected  him  as  his  servant,  from  the  knowledge  of,  or 
belief  in,  his  skill  and  care,  and  who  could  remove  him  for  mis- 
conduct, and  whose  orders  he  was  bound  to  receive  and  obey ; 
and  whether  such  servant  has  been  appointed  by  the  master 
directly,  or  intermediately  through  the  intervention  of  an  agent, 
authorized  by  him  to  appoint  servants  for  hini,  can  make  no 
difference.  But  the  liability,  by  virtue  of  the  principle  of  relation 
of  master  and  servant  must  cease,  where  the  relation  itself 
ceases  to  exist ;  and  no  other  person  than  the  master  of  such 
servant  can  be  liable,  on  the  simple  ground,  that  the  servant  is 
the  servant  of  another,  and  his  act  the  act  of  another.  Conse- 
quently, a  third  person,  entering  into  a  contract  with  the  master, 
which  does  not  raise  the  relation  of  master  and  servant  at  all, 
is  not  thereby  rendered  liable ;  and  to  make  such  person  liable, 
recourse  must  be  had  to  a  different  and  more  extended  principle, 
namely,  that  a  person  is  liable  not  only  for  the  acts  of  his  own 
servant,  but  for  any  injury,  which  arises  by  the  act  of  another 
person,  in  carrying  into  execution  that,  which  that  other  person 
has  contracted  to  do  for  his  benefit.  That,  however,  is  too  large 
a  position,  as  Lord  Chief  Justice  Eyre  says,  in  the  case  of  Bush 
V.  Steinman,  and  cannot  be  maintained  to  its  full  extent,  with- 


12  Adolph.  &  Ellis,  737;  Kapson  v.  CubfCt,  9  Mees.  &  Welsh.  710;  Martin  v, 
Temperly,  4  Q.  B.  Kep.  298 ;  Reedie  v.  London  &  Northwestern  Railway  Ca  4 
Welsby,  Hurlstone  &  Gordon,  255. 

1  Dalyell  v.  Tyrer,  1  Ellis,  Bl.  &  Ellis,  899. 

*  Mr.  Baron  Parke. 
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ont  overturning  some  decisions,  and  producing  consequences 
which  would,  as  Lord  Tenterden  observes, '  shock  the  common 
sense  of  all  men ; '  not  merely  would  the  hirer  of  a  post-chaise, 
hackney-coach,  or  wherry  on  the  Thames,  be  liable  for  the  acts 
of  the  owners  of  those  vehicles,  if  they  had  the  management  of 
them,  or  then:  servants,  if  they  were  managed  by  servants ;  but 
the  purchaser  of  an  article  at  a  shop,  which  he  had  ordered  the 
shopman  to  bring  home  for  him,  might  be  made  responsible  for 
an  injury  committed  by  the  shopman's  carelessness,  whilst  pass- 
ing along  the  street."^ 

§  453  c.  Another  case  of  a  novel  character,  calling  for  the 
exposition  of  the  general  principles  applicable  to  this  subject, 
recently  occurred  in  America.  A  brig,  which  was  towed  at  the 
stern  of  a  steamboat,  employed  in  the  business  of  towing  vessels 
in  the  river  Mississippi,  below  New  Orleans,  was,  through  the 
negligence  of  the  master  and  crew  of  the  steamboat,  over  whom 
those  in  charge  of  the  brig  had  no  control,  brought  into  collision 
with  a  schooner  lying  at  an^^ior  in  the  river.  A  suit  was  brought 
by  the  owners  of  the  schooner  against  the  owner  of  the  brig  for 
the  damages  sustained  by  the  collision  ;  and  the  question  was, 
whether  the  owners  of  the  brig  were  liable  therefor.  It  was 
held,  upon  full  argument,  that  they  were  not,  upon  the  ground, 
that  the  master  and  crew  of  the  steamboat  were  not  the  servants 
of  the  owner  of  the  brig ;  were  not  appointed  by  him ;  did  not 
receive  their  wages  or  salaries  from  him ;  had  no  power  to  order 
or  control  them  in  their  movements ;  and  had  no  contract  with 
the  n^ster  and  crew  of  the  steamboat,  but  only  through  the 
master  with  the  owners  of  the  steamboat  for  a  participation  in 
the  power  of  the  steamboat,  derived  from  the  public  use  aqd 
employment  thereof  by  the  owners.* 


1  See  also  Milligan  v.  Wedge,  12  Adolph.  &  Ell.  737 ;  Winterbottom  v,  Wright, 
10  Mees.  &  Webb.  109,  111 ;  Post,  §  454  a. 

*  Sproul  V.  Hemmingway,  14  Pick.  R.  1.  Mr.  Chief  Justice  Shaw,  in  deliver- 
ing the  opinion  of  the  Court  in  this  case,  said :  ^*  The  owners  of  a  vessel  or  coach 
are  held  liable  for  damages  to  third  persons,  occasioned  by  the  negligence  or  un- 
skilfulness  of  those  who  are  in  the  management  of  the  ship  or  coach.  1.  Either 
because  they  are  engaged  or  employed  by  them,  are  subject  to  their  order,  con- 
trol, and  direction,  and  so  are  to  be  deemed,  either  generally  or  for  the  particular 
(^casion,  their  servants.  2.  Or,  in  respect  to  their  being  engaged  in  the  business 
or  employment  of  the  owners,  conducting  and  carrying  on  such  business  for  the 
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§  453  d.  It  will  be  observed,  that  the  rale  is  generally  laid 
down,  that  the  principal  is  liable  to  third  persons  for  the  mis* 


profit  or  pleasure  of  the  owners,  by  reason  of  which  the  acts  done  in  the  prose- 
cution of  such  business,  shall  be  taken  civiliter  to  be  done  hy  the  employers  them- 
selves, and  this,  whether  the  persons  whose  negligence  is  the  cause  of  damage 
have  been  retained  and  employed  by  the  principal  himself,  or  by  the  procuration 
of  others,*  employed  by  him  for  the  purpose.  Tried  by  either  of  these  principles* 
we  think,  that  the  defendant  is  not  responsible  for  damages  attributable  to  the 
carelessness  or  want  of  skill  of  the  master  and  crew  of  the  towing  vessel.  They 
were  not  the  servants  of  the  defendant ;  were  not  appointed  by  him ;  did  not 
receive  their  wages  or  salaries  from  him ;  the  defendant  had  no  power  to  remove 
them ;  had  no  power  to  order  or  control  them  in  their  movements ;  had  no  con- 
tract with  them,  but  only  through  them,  with  the  owners  of  the  steamboat,  for  a 
participation  in  the  power,  derived  from  the  public  use  and  employment  of  that 
vessel  by  her  owners.  After  making  such  contract,  it  was  perfectly  in  the 
power  of  the  owners  of  the  steamboat  to  appoint  another  master,  pilot,  and  crew, 
and  the  defendant  would  have  had  no  cause  of  complaint  S.  Nor  can  the  mas- 
ter and  crew  of  the  steamboat,  in  any  intelligible  sense,  be  considered  as  in  the 
employment  or  business  of  the  defendant,  ^y  more  than  a  general  freighting 
ship,  her  officers  and  crew,  can  be  considered  as  in  the  employment  of  each 
freighter  of  goods,  or  the  master  and  crew  of  a  ferry-boat  in  the  employment  of 
the  owners  of  each  Cbach,  wagon,  or  team,  transported  thereon.  The  steamboat 
was  engaged  in  an  open,  public,  distinct  branch  of  navigation,  that  of  towing  and 
transporting  vessels  up  and  down  the  Mississippi,  for  a  certain  toll  or  hire,  for 
the  profit  of  the  owners.  The  defendant  seemed  to  have  the  same  relation  to 
the  steamboat  that  a  freighter  has  to  a  general  ship,  or  a  passenger  to  a  packet. 
The  defendant  participated  in  the  benefit  but  incidentally  and  collaterally;  he 
did  not  share  in  the  profits  of  the  business,  one,  which,  from  its  magnitude,  may 
well  be  called  the  trade  of  towing.  Such  a  trade  may  be  considered  as  much  a 
public  and  distinct  employment,  as  that  of  freighting  or  conveying  papengeis. 
The  steamboat  was  in  no  sense  in  the  possession  of  those  whom  she  was  employed 
to  tow.  If  it  is  contended,  that  the  defendant  is  liable  on  th'e  ground,  that  the 
steamboat  was,  for  the  time  being,  in  his  possession,  occupation,  or  employment, 
then  it  would  follow,  that  the  defendant  would  be  liable  for  the  negligence  of  the 
officers  and  crew  of  the  steamboat,  as  well  whether  the  plaintiff's  vessel  was 
struck  by  the  defendant's  vessel.  The  Burton,  as  struck  by  either  of  the  other 
vessels  towed,  or  by  the  steamboat  herself;  which  cannot  for  a  moment  be  con- 
tended. The  case  may  well  be  illustrated  by  considering  the  condition  of  one  of 
the  side  vessels,  firmly  lashed  to  the  steamboat,  and  governed  wholly  by  its  move- 
ments. The  payment  for  the  privilege  of  being  thus  moved  or  transported,  is 
precisely  like  freight  paid  for  heavy  luggage,  timber,  or  spars,  for  instance,  car- 
ried in  or  upon  a  ship.  The  whole  conduct  or  management  is  entirely  under  the 
control  of  the  master  and  crew  of  the  towing  vessel  in  the  one  case,  as  it  is  o^ 
the  freighting  ship  in  the  other.  If  collision  takes  place  between  the  side  ship, 
thus  firmly  lashed,  and  another  vessel,  it  is  as  directly  attributable  to  the  steam- 
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feasances,  negligences,  and  omissions  of  duty,  of  their  servants  • 
and  agents.  And  the  question,  therefore,  remains  to  be  consid- 
ered, whether  the  same  rule  applies  to  cases  of  different  agents, 
employed  by  the  same  principal,  where  one  by  his  misfeasance, 
or  negligence,  or  omission  of  duty,  does  an  injury  to  the  other, 
as  is  applied  to  strangers  to  that  relation.  This,  like  many  other 
questions  of  an  important  nature,  arising  from  the  complicated 
business  of  modern  society,  has  not,  until  recently,  become  a 
subject  of  judicial  examination.  Two  classes  of  cases  may  be 
suggested;  (1st)  Where  the  different  agents  are  employed  in 
the  same  business  or  employment  by  the  principal ;  (2d.)  Where 
different  agents  are  employed  in  different  businesses  or  employ- 
ments by  the  same  principal.  In  respect  to  the  former,  the  doc- 
trine at  present  maintained  is,  that  the  principal  is  not  liable  for 
any  such  injury,  done  to  one  agent  by  another  agent,  while  en- 
gaged in  the  same  business  or  employment.     The  reason  as- 


boat,  and  her  officers  and  crew,  as  if  the  steamboat  herself  had  come  into  colli- 
sion with  the  other  vessel.  The  towed,  ship  is  the  passive  instrument  and  means, 
hy  which  the  damage  is  done.  But  there  is  no  difference,  in  this  respect,  be- 
tween the  condition  of  one  of  the  side  ships,  and  a  ship  towed  astern,  except 
this :  that,  on  board  the  iship  towed  astern  by  means  of  a  cable,  something  may 
and  ought  to  be  done  by  the  master  and  crew,  in  steering,  keeping  watch,  observ- 
ing and  obeying  orders  and  signs ;  and,  if  there  be  any  want  of  care  and  skill  in 
the  performance  of  these  duties,  and  damage  ensue,  then  the  case  we  have  been 
considering  does  not  exist ;  the  damage  is  attributable  to  the  master  and  crew  of 
the  towed  ship,  and  they  and  their  owners  must  sustain  it.  The  jury  were  so 
instructed  at  the  trial,  and  it  was  left  to  them  to  find  whether  the  damage  was 
caused  by  the  negligence  of  the  one  or  the  other.  Then,  supposing  all  duties 
faithfully  perforoUd  on  board  the  towed  vessel,  and  the  damage  to  be  caused  by 
the  negligence  or  misconduct  of  the  master  and  crew  of  the  steamboat,  there  is 
no  difference  between  the  case  of  the  side  ship,  which  is  wholly  passive,  and  the 
ship  astern,  which  is  partially  so.  The  case  most  nearly  resembling  this,  perhaps, 
is  that  of^a  vessel  chartered,  where,  for  a  certain  time,  the  whole  use  and  benefit 
of  the  ship  is  transferred  to  the  charterers,  but  the  officers  are  appointed,  and  the 
ciew  engaged  and  subsisted  by  the  owners;  in  which  case  it  is  held,  that  the 
owners,  and  not  the  charterers,  are  responsible  to  third  persons  for  any  damage 
occasioned  by  the  negligence  of  the  officers  and  crew.  Fletcher  v.  Braddick,  5 
Bos.  &  Full.  182.  Under  the  circumstances  of  this  case,  the  Court  are  of  opin- 
ion, that  the  defendant  is  not  responsible  for  damage  arising  from  the  negligence 
or  unskilfulness  of  the  master,  officers,  and  crew  of  the  steamboat;  that  the 
direction,  in  this  respect,  at  the  trial,  was  correct,  and  that  there  must  be  judg- 
ment on  the  verdict." 
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signed  is,  that  the  mere  relation  of  master  and  servant,  or  princi- 
pal and  agent,  creates  no  contract,  and  therefore  no  daty,  on  the 
part  of  the  principal,  that  the  servant  or  agent  shall  suffer  no  in- 
jury from  the  negligence  of  others,  employed  by  him  in  the  same 
business  or  service  ;  and  that,  in  such  cases,  the  servant  or  agent 
takes  upon  himself  the  hazards  of  any  such  injury,  which  may 
arise  in  the  course  of  such  business  or  employment ;  and  his 
remedy  for  any  such  injury,  by  the  misconduct  or  negligence  of  . 
a  fellow-servant  or  agent,  lies  solely  against  the  wrongdoer  him- 
self. Any  other  doctrine  (it  is  said)  would  lead  to  mischievous 
consequences,  and  create  responsibilities  on  the  part  of  princi- 
pals, the  nature  and  extent  of  which  could  scarcely  be  meas- 
ured ;  and  the  public  policy,  upon  which  the  rule  itself  is 
founded,  would  be  subverted,  instead  of  being  subserved,  by 
giving  it  such  a  comprehensive  grasp.  Thus,  for  example,  where 
two  servants  of  the  same  master  were  emoloyed  in  conveying 
goods  in  a  van  of  the  master,  in  his  business^  and  by  negligence, 
in  the  overloading  of  the  van  by  one,  it  broke  down  upon  the 
road,  and  thereby  the  other  received  a  severe  injury,  for  which  he 
brought  an  action  against  his  mtster,  founded  upon  such  negli- 
gence ;  it  was  held,  that  the  action  was  not  maintainable.^    [So, 


1  Priestley  v.  Fowler,  S  Mees.  &  Welsh.  1.  In  this  case.  Lord  Ahinger,  in 
delivering  the  opinion  of  the  Court,  said  :  '*  If  the  master  he  liahle  to  the  servant 
in  this  action,  the  principle  of  that  liability  will  be  found  to  carry  ns  to  an  alarm- 
ing extent.  He  who  is  responsible,  by  his  general  daty,  or  by  the  terms  of  his 
contract,  for  all  the  consequences  of  negligence  in  a  matter  in  which  he  is  the 
principal,  is  responsible  for  the  negligence  of  all  his  inferibr  agents.  If  the 
owner  of  the  carriage  is,  therefore,  responsible  for  the  sufficiency  of  his  carriage 
to  his  servant,  he  is  responsible  for  the  negligence  of  his  coach-maker,  or  bis 
harness-maker,  or  his  coachman.  The  footman,  therefore,  who  rides  behind  the 
carnage,  may  have  an  action  against  his  master  for  a  defect  in  the  carriage, 
owing  to  the  negligence  of  the  coach-maker,  or  for  a  defect  in  the  harness,  aris- 
ing from  the  negligence  o^  the  harness-maker,  or  for  dmnkenness,  neglect,  or  for 
want  of  skill  in  the  coachman  ;  nor  is  there  any  reason  why  the  principle  should 
not,  if  applicable  in  this  class  of  cases,  extend  to  many  others.  The  master,  fcr 
example,  would  be  liable  to  the  servant  for  the  negligence  of  the  chambermaid, 
for  putting  him  into  a  damp  bed ;  for  that  of  the  upholsterer,  for  sending  in  a 
crazy  bedstead,  whereby  he  was  made  to  fall  down,  while  asleep,  and  injure 
himself;  for  the  negligence  of  the  cook,  in  not  properly  cleaning  the  copper 
vessels  used  in  the  kitchen ;  of  the  butcher,  in  supplying  the  family  with  meat 
of  a  quality  injurious  to  health ;  of  the  builder,  for  a  defect  in  the  foundation 
of  the  house,  whereby  it  fell,  and  injured  both  the  master  and  the  servant  by 
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where  the  defendant  employed  the  plaintiff,  a  bricklayer,  and  the 
defendant's  foreman  erected  a  scaffolding  with  unsound  timber, 
in  consequence  of  which  it  fell  while  the  plaintiff  was  at  work 
upon  it,  it  was  held  that  the  defendant  was  not  liable,  it  not  be* 
ing  contended  that  the  defendant's  foreman  was  deficient  in  skill^ 
or  an  improper  person  to  be  employed  for  that  purpose.^  It. might 
be  otherwise  if  the  defendant  had  been  negligent  in  the  selection 
of  improper  servants.*] 

§  453  e.  A  case  of  quite  as  novel  a  character,  has  recently 
occurred,  and  is  illustrative  of  the  same  doctrine.  Two  per- 
sons were  employed  by  a  railroad  company  in  their  business, 
the  one  as  an  engineer  to  manage  the  engines  and  cars  on  the 
road,  the  other  to  tend  the  management  and  shifting  of  certain 
switches  on  the  railway.  The  latter,  although  he  was  properly 
selected  by  thq^^mpany,  as  a  person  of  due  skill  and  reasona- 
ble diligence,  negligently  put  or  left  a  switch  across  the  rail- 

the  ruins.  The  iDconyenience,  not  to  say  the  absurdity,  of  these  consequences, 
affords  a  sufficient  argument  against  the  application  of  this  principle  to  the  pres- 
ent case.  But,  in  truth,  the  mere  relation  of  the  master  and  the  servant  never 
can  imply  an  obligation,  on  the  part  of  the  master,  to  take  more  care  of  the 
aervant  than  he  may  reasonably  be  expected  to  do  of  himself.  He  is,  no  doubt, 
bound  to  provide  for  the  safety  of  his  servant,  in  the  course  of  his  employment, 
to  the  best  of  his  judgment,  information,  and  belief.  The  servant  is  not  boftnd 
to  risk  his  safety  in  the  service  of  his  master,  and  may,  if  he  thinks  fit,  decline 
any  service,  in  which  he  reasonably  apprehends  injury  to  himself;  and  in  most 
of  the  cases,  in  which  dimger  may  be  incurred,  if  not  in  all,  he  is  just  as  likely 
to  be  acquainted  with  the  probability  and  extent  of  it,  as  the  master.  In  that 
sort  of  employment^  especially,  which  is  described  in  the  declaration  in  this  case, 
the  plaintiff  must  have  known,  as  well  as  his  master,  and  probably  better,  whether 
the  van  was  sufficient,  whether  it  was  overloaded,  and  whether  it  was  likely  to 
carry  him  safely.  In  fact,  to  allow  this  sort  of  action  to  prevail  would  be  an 
encouragement  to  the  servant  to  omit  that  diligence  and  caution,  which  he  is  in 
duty  bound  to  exercise  on  the  behalf  of  his  master,  to  protect  him  against  the 
misconduct  or  negligence  of  others,  who  serve  him,  and  which  diligence  and 
caution,  while  they  protect  the  master,  are  a  much  better  security  against  any 
injury  the  servant  may  sustain  by  the  negligence  of  others  engaged  under  the 
same  master,  than  any  recourse  against  his  master  for  damages  could  possibly 
afford."  See  also  the  late  case  of  Wiggett  v.  Fox,  86  £ng.  Law  &  Eq.  R.  486 ; 
11  Exch.  R.  832. 

1  Wigmore  ©.  Jay,  5  Exch.  R.  354 ;  Tarrant  v.  Webb,  18  C.  B.  797 ;  Fox  v. 
Sandford,  4  Sneed,  36. 

«  Tarrant  v.  Webb,  18  C.  B.  797 ;  Degg  ».  Midland  Railway  Co.  1  HurL  & 
Kom.  778. 
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way,  whereby  the  engine  and  cars  were  thrown  oflF  the  tracki 
and  the  engineer  was  severely  injured.  He  brought  an  action 
therefore  against  the  company ;  and  it  was  held,  upon  full  argu« 
tnent,  that  the  action  was  not  maintainable  ;  but  that  the 
fiction  should  have  been  against  the  wrongdoer  himself.  The 
ground  upon  which  the  Court  proceeded,  was,  that  neither 
principle,  nor  authority,  nor  public  policy,  justified  such  an 
extension  of  the  rule  ;  and  that  the  perils  incident  to  such  a 
service,  were  as  likely  to  be  known  to  the  agent  as  to  the  prin- 
cipal;' and  might  be  distinctly  foreseen  and  provided  against 
by  him  in  his  rate  of  compensation,  if  he  chose ;  and  he  must 
be  presumed,  in  the  absence  of  any  different  contract,  to  take 
them  upon  himself.^    [And  the  same  rule  was  applied  to  the  case 

t  Farwell  v.  The  Boston  &  Worcester  Railroad  Corporimon,  4  Met.  R.  49. 
Mr.  Chief  Jastice  Shaw,  in  delivering  the  opinion  of  the  Court,  went  into  an 
elaborate  examination  of  the  whole  subject,  and  said :  "  This  is  an  action  of  new 
impression  in  our  courts,  and  inyolves  a  principle  of  great  importance.  It  pre- 
sents a  case,  where  two  persons  are  in  the  service  and  employment  of  one  com- 
pany, whose  business  it  is  to  construct  and  maintain  a  railroad,  and  to  employ 
their  trains  of  cars  to  carry  persons  and  merchandise  for  hire.  They  are  ap- 
pointed and  employed  by  the  same  company  to  perform  separate  duties  and  ser- 
vices, all  tending  to  the  accomplishment  of  one  and  the  same  purpose,  —  that  of 
the  safe  and  rapid  transmission  of  the  trains ;  and  they  are  paid  for  their  respec- 
tive services,  according  to  the  nature  of  their  respective  duties,  and  the  labor 
and  skill  required  for  their  proper  performance.  The  question  is,  whether,  for 
damages,  sustained  by  one  of  the  persons  so  employed,  by  means  of  the  car»- 
lessness  and  negligence  of  another,  the  party  injured  has  a  remedy  agiunst  the 
common  employer.  It  is  an  argument  against  such  an  action,  though  certainly 
not  a  decisive  one,  that  no  such  action  has  before  been  maintained.  It  is  laid 
down  by  Blackstone,  that,  if  a  servant,  by  his  negligence,  does  any  damage  to  a 
stranger,  the  master  shall  be  answerable  for  his  neglect.  But  the  damage  must 
be  done  wh\le  he  is  actually  employed  in  the  master's  service ;  otherwise,  the 
servant  shall  answer  for  his  own  misbehavior.  1  Bl.  Comm.  431 ;  M'Manus  e. 
Crickett,  1  East,  106.  This  rule  is  obviously  founded  on  the  great  principle  of 
social  duty,  that  every  man,  in  the  management  of  his  own  affairs,  whether  by 
himself,  or  by  his  agents  or  servants,  shall  so  conduct  them  as  not  to  injure 
another ;  and,  if  he  does  not,  and  another  thereby  sustains  damage,  he  shaU 
answer  for  it  If  done  by  a  servant,  in  the  course  of  his  employment,  and  act- 
ing within  the  scope  of  his  authority,  it  is  considered,  in  contemplation  of  law,  so 
far  the  act  of  the  master  that  the  latter  shall  be  answerable  dvUiter.  But  this 
presupposes,  that  the  parties  stand  to  each  other  in  the  relation  of  stnuagers,  be- 
tween whom  there  is  no  privity ;  and  the  action,  in  such  case,  is  an  action  sound- 
ing in  tort.  The  form  is  trespass  on  the  case,  for  the  consequentiai  damage.  Hm 
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of  a  brakeman  on  a  railroad,  who  was  injured  by  a  collision 
caused  by  the  negligence  of  a  brakeman  on  another  train.^] 


maxim,  Rettpondeat  superior,  is  adopted  in  that  case,  from  general  considerations 
of  policy  and  security.  But  this  does  not  apply  to  the  case  of  a  servant  bring- 
ing his  action  against  hb  own  employer,  to  recover  damages  for  an  injury  arising 
in  the  course  of  that  employment,  where  all  such  risks  and  perils  as  the  em- 
ployer and  the  servant  respectively  intend  to  assume  and  bear,  may  be  regulated 
by  the  express  or  implied  contract  between  them,  and  which,  in  contemplation 
of  law,  must  be  presumed  to  be  thus  regulated.  The  same  view  seems  to  have 
been  taken  by  the  learned  counsel  for  the  plaintiff  in  the  argument ;  and  it  was 
conceded,  that  the  claim  could  not  be  placed  on  the  principle  indicated  by  the 
maxim.  Respondeat  superior,  which  binds  the  paster  to  indemnify  a  stranger  for 
the  damage  caused  by  the  careless,  negligent,  or  unskilful  act  of  his  servant  in 
the  conduct  of  his  affairs.  The  claim,  therefore,  is  placed,  and  must  be  main- 
tained, if  maintained  at  all,  on  the  ground  of  contract  As  there  is  no  express 
contract  between  the  parties,  applicable  to  this  point,  it  is  placed  on  the  footing 
of  an  implied  contract  of  indemnity,  arising  out  of  the  relation  of  master  and 
servant  It  would  be  an  implied  promise,  arising  from  the  duty  of  the  master,  to 
be  responsible  to  each  person  employed  by  him,  in  the  conduct  of  every  branch 
of  business,  where  two  or  more  persons  are  employed,  to  pay  for  all  damage  oc- 
caffloned  by  the  negligence  of  every  other  person  employed  in  the  same  service. 
If  such  a  duty  were  established  by  law,  —  like  that  of  a  common  carrier,  to  stand 
to  all  losses  of  goods  not  caused  by  the  act  of  God  or  of  a  public  enemy,  — '  or  that 
of  an  innkeeper,  to  be  responsible,  in  like  manner,  for  the  baggage  of  his  guest ; 
it  would  be  a  rule  of  frequent  and  familiar  occurrence,  and  its  existence  and 
application,  with  all  its  qualifications  and  restrictions,  would  be  settled  by  judicial 
precedents.  But  we  are  of  opinion,  that  no  such  rule  has  been  established,  and 
the  authorities,  as  far  as  they  go,  are  opposed  to  the  principle.  Priestley  v. 
Fowler,  8  Mees.  &  Welsh.  1 ;  Murray  v.  South  Carolina  Railroad  Company, 
1  McMnllan,  885.  The  general  rule,  resulting  from  considerations  as  well  of 
justice  as  of  policy,  is,  that  he,  who  engages  in  the  employment  of  another,  for 
the  performance  of  specified  duties  and  services,  for  compensation,  takes  upon 
himself  the  natural  and  ordinary  risks  and  perils  incident  to  the  performance  of 
•uch  services;  and,  in  legal  presumption,  the  compensation  is  adjusted  accord- 
jDgly.  And  we  are  not  aware  of  any  principle,  which  should  except  the  perils 
arising  from  the  carelessness  and  negligence  of  those  who  are  in  the  same  employ- 
ment These  are  perils,  which  the  servant  is  as  likely  to  know,  and  against 
which  he  can  as  effectually,  guard,  as  the  master.  They  are  perils  incident  to 
the  service,  and  which  can  be  as  distinctly  foreseen  and  provided  for,  in  the  rate 
of  compensation,  as  any  others.  To  say,  that  the  master  shall  be  responsible, 
because  the  damage  is  caused  by  his  agents,  is  assuming  the  very  point  which 
remains  to  be  proved.    They  are  his  agents  to  some  extent,  and  for  some  pur- 

1  Hayes  v.  The  Western  Rulroad  Corporation,  8  Cush.  270.    See  also  McDer- 
inott  V.  Pacific  Railroad,  80  Missouri,  115. 
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In  neither  of  these  cases,  could  there  be  the  least  doubt,  that 
the  principal  would  have  been  liable,  if  the  injury  had  been 


poses ;  but  whether  he  is  responable  in  a  particular  case,  for  their  negligence,  is 
not  decided  by  the  single  fact,  that  they  are,  for  some  purposes,  his  agents.    It 
seems  to  be  now  well  settled,  whatever  might  have  been  thought  formerly,  that 
underwriters  cannot  excuse  themselves  from  payment  of- a  loss  by  one  of  the 
perils  insured  against,  on  the  ground,  that  the  loss  was  caused  by  the  negligence 
or  unskiUulness  of  the  officers  or  crew  of  the  vessel,  in  the  performance  of  their 
various  duties  as  navigators,  although  employed  and  paid  by  the  owneVs,  and,  in 
the  navigation  of  the  vessel,  their  agents.    Copeland  v.  New  England  Marine 
Ins.  Co.  2  Met  440-448,  and  cases  there  cited.    I  am  aware,  that  the  maritime 
law  has  its  own  rules  and  analogies,  and  that  we  cannot  always  safely  rely  upon 
them  in  applying  them  to  other  branches  of  law.    But  the  rule  in  question  seems 
to  be  a  good  authority  for  the  point,  that  persons  are  not  to  be  responsible,  in  all 
cases,  for  the  negligence  of  those  employed  by  them.    If  we  look  from  considera- 
tions of  justice  to  those  of  policy,  they  will  strongly  lead  to  the  same  conclusion* 
In  considering  the  rights  and  obligations  arising  out  of  particular  relations,  it  is 
competent  for  courts  of  justice  to  regard  considerations  of  policy  and  general 
convenience,  and  to  draw  from  them  such  rules  as  will,  in  their  practical  appli^ 
cation,  best  promote  the  safety  and  security  of  all  parties  concerned.    This  is, 
in  truth,  the  basis,  on  which  implied  promises  are  raised,  being  duties  legally 
inferred  from  a  consideration  of  what  is  best  adapted  to  promote  the  benefit  of 
all  persons  concerned,  under  given  circumstances.    To  take  the  well-known  and 
familiar  cases  already  cited ;  a  common  carrier,  without  regard  to  actual  fanlt  or 
neglect  in  himself  or  his  servants,  is  made  liable  for  all  losses  of  goods  confided 
to  him  for  carriage,  except  those  caused  by  the  act  of  God  or  of  a  public  enemy, 
because  he  can  best  guard  them  against  all  minor  dangers,  and  because,  in  case 
of  actual  loss.  It  would  be  extremely  difficult  for  the  owner  to  adduce  proof  of 
embezzlement,  or  other  actual  fault  or  neglect,  on  the  part  of  the  carrier,  al- 
though it  may  have  been  the  real  cause  of  the  loss.    The  risk  is  therefore  thrown 
upon  the  carrier,  and  he  receives,  in  the  form  of  payment  for  the  carriage,  a 
premium  for  the  risk,  which  he  thus  assumes.    So  of  an  innkeeper ;  he  can  best 
secure  the  attendance  of  honest  and  faithful  servants,  and  guard  his  house  against 
thieves.    Whereas,  if  he  were  responsible  only  upon  proof  of  actual  negligence, 
he  might  connive  at  the  presence  of  dishonest  inmates  and  retainers,  and  even 
participate  in  the  embezzlement  of  the  properly  of  the  guests,  during  the  honn 
of  their  necessary  sleep ;  and  yet  it  would  be  difficult,  and  %fien  impossible  to 
prove  these  facts.    The  liability  of  passenger  carrieijp  is  founded  on  similar  coo* 
siderations.    They  are  held  to  the  strictest  responsibility  for  care,  vigilance  and 
skill,  on  the  part  of  themselves  and  all  persons  employed  by  them,  and  they  ara 
paid  accordingly.    The  rule  is  founded  on  the  expediency  of  throwing  the  risk 
upon  those  who  can  best  guard  against  it.    Story  on  Bailments,  §  690,  et  mq. 
We  are  of  opinion,  that  these  considerations  apply  strongly  to  the  case  in  ques- 
tion.   Where  several  persons  are  employed  in  the  conduct  of  one  oommoo  en- 
terprise or  undertaking,  and  the  safety  of  each  depends  much  on  the  care  and 
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occasioned  by  his  own  personal  negligence  or  omission  of  duty. 
[In  a  still  later  case  in  the  same  court,  the  plaintiff  was  an 
operative  in  the  defendant's  mill ;  the  defendant's  superintend- 
ent had  the  charge  of  lighting  the  mill  and  managing  the  gas  for 
that  purpose.  '  On  one  occasion  he  so  negligently  managed  the 
gasometer,  that  large  quantities  of  gas  escaped  into  the  mill  and 
greatly  injured  the  plaintiff  at  her  work.  The  Court  held  the 
defendant  company  not  liable.^    And  although  the  servant  guilty 


skill  with  which  each  other  shall  perform  his  appropriate  duty,  each  is  an  observer 
of  the  conduct  of  the  others,  can  give  notice  of  any  misconduct,  incapacity,  or 
neglect  of  duty,  and  leave  the  service,  if  the  common  employer  will  not  take 
such  precautions,  and  employ  such  agents  as  the  safety  of  the  whole  party  may 
require.  By  these  means,  the  safety  of  each  will  be  much  more  effectually 
secured,  than  could  be  done  by  a  resort  to  the  common  employer  for  indemnity 
in  case  of  loss  by  the  negligence  of  each  other.  Regarding  it  in  this  light,  it  is 
the  ordinary  case  of  one  sustaining  an  injury  in  the  course  of  his  own  employ- 
ment, in  which  he  must  bear  the  loss  himself,  or  seek  his  remedy,  if  he  have  any, 
against  the  actual  wrongdoer."  [See  also  Murray  v.  S.  C.  Railroad  Co.  1  Mc-' 
Mullan,  885 ;  McDaniel  t;.  Emanuel,  2  Richardson,  455  ;  Hayes  v.  The  Western 
Railroad, -8  Cush.  270 ;  Coon  v.  The  Utica,  &c.  R.  R.  6  Barbour,  281 ;  1  Selden, 
492 ;  King  v.  The  Boston  &  Worcester  R.  R.  9  Cush.  112 ;  Brown  v.  Maxwell, 
6  Hill,  592 ;  Skip  v.  Eastern  Counties  Railway  Co.  24  Eng.  Law  ^  Eq.  R.  897 ; 
9  Exch.  228 ;  Sherman  v.  The  Rochester  &  Syracuse  Railroad  Co.  15  Barbour, 
574 ;  Ryan  v.  The  Cumberland  Valley  Railroad,  11  Harris,  884 ;  Cook  v.  Par- 
ham,  24  Ala.  21 ;  Horner  v.  Blinob  Central  Railroad,  15  Illinois,  550;  Russell  v. 
Hudson  River  Railroad,  17  N.  Y.  134. 

1  [  Albro  V,  Agawam  Canal  Co.  6  Cush.  75.  Fletcher,  J.,  said :  "  This  case 
cannot  be  distinguished  in  principle  from  the  case  of  Farwell  v.  Boston  & 
Worcester  Railroad,  4  Met.  49 ;  and  the  same  point  has  been  since  adjudged  in 
the  case  of  Hayes  t;.  Western  Railroad,  3  Cush.  270. 

"  The  principle  of  these  decisions  is,  that  when  one  person  engages  in  the 
service  of  another,  he  undertakes,  as  between  him  and  his  employer,  to  run  all 
the  ordinary  risks  of  the  service,  and  this  includes  the  risk  of  negligence  on  the 
part  of  others  in  the  service  of  the  same  employer,  whenever  he,  such  servant, 
is  acting  in  the  discharge  of  his  duty  to  his  employer,  who  is  the  common  em- 
ployer of  both.  In  the  present  case,  the  injury  of  which  the  plaintiff  complains 
appears  to  have  Imppened,  while  she  was  acting  in  the  discharge  of  her  duty  to 
the  defendants,  a^her  employers,  in  their  factory,  and  to  have  been  occasioned 
by  the  negligence  of  ai^ther  person,  who  was  also  engaged  in  the  defendants' 
service,  in  the  same  factory. 

'*  It  cannot  afiect  the  principle,  that  the  duties  of  the  superintendent  may  be 
different,  and  perhaps  may  be  considered  as  of  a  somewhat  higher  character  than 
those  of  the  plaintiff;  inasmuch  as  they  are  both  the  servants  of  the  same  master, 
have  the  same  employer,  are  engaged  in  the  accomplishment  of  the  same  general 
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of  negligence  is  the  superior  of  the  servant  injured,  and  the  lat- 
ter is  8u.bject  to  the  control  of  the  former,  so  that  he  could  not 
guard  against  his  negligence,  their  common  employer  is  not  lia- 
ble.i] 

§  453  /.  Whether  the  same  rule  would  apply  t6  a  case,  where 
the  agents  are  engaged  in  different  and  distinct  employments  or 
business  by  the  same  principal,  is  a  point  upon  which  there  does 
not  seem  hitherto  to  have  been  any  positive  adjudication ;  and 
the  principles  asserted  in  the  other  case,  where  the  employment 
or  business  is  the  same,  do  not  necessarily  govern  it.  Suppose 
two  ships,  owned  by  the  same  person,  and  engaged  in  different 
voyages,  and  by  a  collision  between  them,  caused  by  the  negli- 
gence of  the  master  of  one,  the  master  of  the  other  should  re- 
ceive a  grevious  injury  in  his  person  or  property ;  would  he  have 
no  redress  against  the  principal,  upon  the  ground  of  the  maxim, 
Respondeat  superior?  Suppose  a  commission-merchant,  em- 
ployed by  the  owner  to  sell  goods  for  him  in  Boston,  should  em- 
bark in  a  steamboat,  owned  by  the  same  person,  for  New  York, 
on  his  own  private  business,  and,  in  the  course  of  the  voyage^ 


object,  are  acting  in  one  common  senrice,  and  derive  their  compensation  from 
the  same  source. 

**  The  plaintiff  and  the  superintendent  must  be  considered  as  fellow-senranti) 
within  the  principle  and  meaning  of  the  cases  above  referred  to,  and  the  other 
adjudged  cases  on  this  subject.  There  is  no  allegation,  that  tha  superintendent 
was  not  a  fit  and  proper  person  to  be  employed  by  the  defendants  to  perform  the 
duties  assigned  to  him,  but  only  that  he  was  chargeable  with  negligence  and  un- 
skllfulness,  on  the  particular  occasion  when  the  plaintiff  was  injured  in  the  man- 
ner described.  It  would  have  presented  a  very  different  case,  if  the  defendants 
had  employed  an  unfit  and  improper  person,  and  in  that  way  the  plaintiff  had 
been  exposed  to  and  had  suffered  injury. 

'^In  the  decision  of  the  case  of  Farwell  t;.  Boston  &  Worcester  Railroad, 
the  case  of  Priestley  v.  Fowler,  3  M.  &  W.  1 ,  was  referred  to  as  an  authority  in 
point  There  have  recently  been  two  other  English  cases  (Hutchinson  v.  Toik, 
Newcastle  &  Berwick  Railway,  5  W.  H.  &  G.  848 ;  Wigmore  v.  Jay,  lb.  SM,) 
which  fully  sustain  the  doctrine  and  decision  of  Priestley  r.  Fowler.  It  is  veiy 
clear,  therefore,  upon  the  adjudged  cases,  that  thb  action  camot  be  maintained, 
and  that  judgment  must  be  entered  for  the  defendants.'*! 

1  Sherman  v,  Rochester  Railroad  Co.  17  N.  Y.  158.  And  see  Degg  v.  Mid- 
land Railway  Co.  1  H.  &  N.  778 ;  Seymour  v.  Maddox,  16  Ad.  &  El.  (N.  S.) 
826  ;  King  v.  Boston  &  Worcester  Railway,  9  Cush.  113;  Gillshannon  r.  Stony 
Brook  Railroad,  10  Cush.  228;  Eeegan  v.  Western  Raihoad,  4  Seld.  175.  See 
Ormand  p.  Holland,  1  Ellis,  Bl.  &  Ellis,  102.. 
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he  should  suffer  great  personal  injury  from  the  gross  carelessness 
of  the  master  of  the  steamboat ;  would  it  be  a  good  answer  to 
an  action  brought  by  him  against  the  owner,  that  he  was  the 
agent  of  the  latter,  as  well  as  the  master  ?  Suppose  a  foreign 
factor  should  embark  his  own  private  goods  in  a  ship  belonging 
to  the  principal,  paying  therefor  the  customary  freight  for  the 
carriage  of  the  like  goods,  and  during  the  voyage,  by  the  gross 
negligence  .of  the  master  of  the  ship,  the  goods  should  be  dam- 
aged or  destroyed ;  would  the  owner  be  exempted  from  all  lia- 
bility therefor  ?  Suppose  a  carpenter,  employed  to  build  a  house 
for  the  owner  of  a  stage-coach,  should,  in  travelling  in  the  coach, 
paying  the  usual  fare,  by  the  overturning  of  the  coach  through 
the  gross  negligence  of  the  coachman,  have  nis  limbs  frac- 
tured, would  the  owner  be  free  from  all  liability,  and  the  suit 
lie  solely  against  the  wrongdoer  ?  These  questions  are  pro- 
pounded for  the  mere  purpose  of  showing  that  there. are,  or 
may  be,  intrinsic  difficulties  and  inconveniences  in  pressing  the 
doctrine,  resulting  from  the  relation  of  agency,  to  s»ch  a  large 
extent. 

[§  453  g.  Since  the  former  edition  of  this  work,  however,  the 
question  suggested  in  the  last  section  has  been  directly  involved 
in  a  recent  decision  in  the  Court  of  Exchequer.  It  was  there 
held,  that  a  railway  company  is  not  liable  for  an  injury  to  one' 
of  their  servants,  occasioned  by  the  negligence  of  other  servants 
in  guiding  another  train,  with  which  the  train  on  which  the 
plaintiff  was  riding,  came  in  collision.^     But  the  contrary  has 

1  [Hutchinson  v,  York,  Newcastle,  &c..  Railway,  6  Exch.  R.  348.  [See  also 
Whaolan  v,  Alad  River  Railroad,  8  Ohio  St.  R.  249.]  Alderson,  B.,  said : 
"  This  was  an  action  under  Lord  CampbeH's  Act,  brought  by  the  plaintiff  as 
administratrix  of  her  deceased  husband,  Joseph  Hutchinson,  to  recover  compen- 
sation from  the  defendants  on  the  ground  that  he  had  met  with  his  death  by 
reason  of  the  negligence  of  their  servants.  [His  Lordship  stated  the  pleadings.] 
On  this  record  the  question  Is,  whether  the  defendants  are  liable  for  an  injury 
occasioned  to  one  of  their  own  servants  by  a  collision,  while  he  was  travelling  in 
one  of  their  carriages,  in  discharge  of  his  duty  as  their  servant,  in  respect  of 
which  injury  they  would  undoubtedly  have  been  liable,  if  the  party  injured  had 
been  a  stranger  travelling  as  a  passenger  for  hire.  We  think  they  are  not  This 
case  appears  to  us  to  be  undistinguishable  in  principle  from  that  of  Priestley  v. 
Fowler,  3  M.  &  W.  1.  In  that  case  the  plaintiff  was  the  servant  of  the  defend- 
ant, and  had  sustained  an  injury  by  the  defendant  having  overloaded  a  van,  in 
which  he,  the  plaintiff,  was  travelling  by  direction  of  defendant  in  discharge  of 
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been  held  in  Ohio,  where  a  brakeman  was  injured  by  the  care- 
lessness of  a  conductor  on  the  same  train,  under  whose  com- 


his  ordinary  duties.     That  case  was  fully  considered,  and  the  Court,  after  a  Ter- 
dict  for  the  plaintiff,  arrested  the  judgment,  on  the  ground  that  a  master  is  not  in 
general  liable  to  one  servant  for  damage  resulting  from  the  negligence  of  another; 
and  some  of  the  inco.nveniences,  not  to  say  absurdities,  which  would  result  from 
a  contrary  doctrine,  were  there  pointed  out.    The  principle,  upon  which  a  mas- 
ter is  in  general  liable  to  answer  for  accidents  resulting  from  the  negligence  or 
unskilfulness  of  his  servant,  is,  that  the  act  of  his  servant  is  in  truth  his  own  act 
If  the  master  is  himself  driving  his  carriage,  and  from  want  of  skill  causes  injuiy 
to  a  passer-by,  he  is  of  course  responsible  for  that  want  of  skill.    If,  instead  of 
driving  the  carriage  with  his  own  hands,  he  employs  a  servant  to  drive  it,  the 
servant  is  but  an  instrument  set  in  motion  by  the  master.    It  was  the  mastei^s 
will  that  the  servant  should  drive,  and  whatever  the  servant  does  in  order  to  give 
effect  to  his  master's  will  may  be  treated  by  others  as  the  act  of  the  master :  *  Qui 
&cit  per  alium,  facit  per  se.'    So  far  there  is  no  difficulty.    Equally  clear  is  it, 
that  though  a  stranger  may  treat  the  act  of  the  servant  as  the  act  of  his  master} 
yet  the  servant  himself,  by  whose  negligence  or  want  of  skill  the  accident  has 
occurred,. cannot    And,  therefore,  he  cannot  defend  himself  against  the  claim  of 
a  third  person ;  nor,  if  by  his  unskilfulness  he  is  himself  injured,  can  he  claim 
damages  from  his  master  upon  an  allegation  that  his  own  negligence  was,  in 
point  of  law,  the  negligence  of  his  master.    The  grounds  for  these  distinctions 
are  so  obvious  as  to  need  no  illustration.    The  difficulty  is  as  to  the  principle 
applicable  to  the  case  of  several  servants  employed  by  the  same  master,  and 
*  injury  resulting  to  one  of  them  from  the  negligence  of  another.    In  such  a  case, 
however,  we  are  of  opinion  that  the  master  is  not  in  general  responsible,  when  he 
has  selected  persons  of  competent  care  and  skill.    Put  the  case  of  a  master  em^ 
ploying  A  and  B,  two  of  his  servants,  to  drive  his  cattle  to  market.  It  is  admitted, 
that  if  by  the  unskilfulness  of  A,  a  stranger  is  injured,  the  master  is  responnble. 
Not  so,  if  A,  by  his  unskilfulness,  hurts  himself;  he  cannot  treat  that  as  the  want 
of  skill  of  his  master.     Suppose,  then,  that  by  the  unskilfulness  of  A,  B,  the 
other  servant,  is  injured  while  they  are  jointly  engaged  in  the  same  service,  there 
we-  think  B  has  no  claim  against  the  master.    They  have  both  enga^^ed  in  a  com* 
mon  service,  the  duties  of  which  impose  a  certain  risk  on  each  of  them ;  and  in 
case  of  negligence  on  the  part  of  the  other,  the  party  injured  knows  that  the  neg- 
ligence is  that  of  his  fellow-servant  and  not  of  his  master.    He  knew,  when  he 
engaged  in  the  service,  that  he  was  exposed  to  the  risk  of  injury,  not  only  from 
his  own  want  of  skill  or  care,  but  also  from  the  want  of  it  on  the  part  of  hit 
fellow-servant ;  and  be  must  be  supposed  to  have  contracted  on  the  t^rms  that,  ai 
between  himself  and  his  master,  he  would  run  this  risk.    Now,  applying  these 
principles  to  the  present  case,  it  follows  that  the  plaintiff  has  no  title  to  recover. 
Hutchinson,  in  the  discharge  of  his  duty  as  one  of  the  servants  of  the  defendant>« 
had  put  himself  into  one  of  their  railway  carriages  under  the  guidance  of  others 
of  their  servants,  and  by  the  neglect  of  those  other  servants,  wl^le  they  were 
engaged  together  with  him  in  one  common  service,  the  accident  occarred.    Thif 
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mand  and  control  the  brakeman  was.     They  were  declared  not 
to  be  fellow-servants  within  the  meaning  of  the  foregoing  cases, 


was  a  risk  which  Hutchinson  must  be  taken  to  have  agreed  to  run  when  ho  en- 
tered into  the  defendant's  service,  and  for  the  consequences  of  which,  therefore, 
they  are  not  responsible.  The  declaration,  indeed,  states  the  accident  to  have 
arisen  from  the  combined  neglect  of  the  servants  who  were  managing  the  car- 
riages in  which  the  deceased  was  travelling,  and  o(  others  of  their  servants  who 
were  managing  the  train  with  which  the  plaintiff's  carriage  came  into  collision. 
And  Mr.  Hill  argued,  that  this  allegation  is  divisible,  and  that,  in  order  to  sustain 
the  declaration,  it  would  not  be  necessary  to  prove  any  negligence  on  the  part  of 
the  train  in  which  Hutchinson  was  travelling ;  that  it  would  be  sufficient  to  prove 
negligence  on  the  part  of  the  other  train  ;  and  so  he  contended  (hat,  even  admitting 
the  defendants  would  not  be  liable  for  any  neglect  on  the  part  of  those  who  were 
managing  the  train  in  one  of  the  carriages  in  which  Hutchinson  was  travelling, 
jet  there  could  be  no  principle  exempting  them  from  liability  for  the  acts  of 
those  who,  though  equally  with  Hutchinson  servants  of  the  defendants,  were  not 
at  the  time  of  the  accident,  engaged  in  any  common  act  of  service  with  him. 
Bat  we  do  not  think  there  is  any  real  distinction  between  the  two  cases.  The 
principle  is,  that  a  servant,  when  he  engages  to  serve  a  master,  undertakes,  as 
between  him  and  his  master,  to  run  all  the  ordinary  risks  of  the  service,  and  this 
includes  the  risk  of  negligence  on  the  part  of  a  fellow-servant,  whenever  he  is 
acting  in  discharge  of  his  duty  as  servant  of  him  who  is  the  common  master  of 
both.  The  death  of  Hutchinson  appears  on  the  pleadings  to  have  happened 
while  he  was  acting  in  the  discharge  of  his  duties  to  the  defendants  as  his  master, 
and  to  have  been  the  result  of  carelessness  on  the  part  of  one  or  more  other  ser- 
vant or  servants  of  the  same  master  while  engaged  in  their  service ;  and  whether 
the  death  resulted  from  the  mismanagement  of  the  one  train  or  of  the  other,  or 
of  both,  does  not  affect  the  principle ;  in  any  case  it  arose  from  carelessness  or 
want  of  skill,  the  risk  of  which  the  deceased  had,  as  between  himself  and  the 
defendants,  agreed  to  run.  It  may,  however,  be  proper  with  reference  tp  this 
point  to  add,  that  we  do  not  think  a  master  is  exempt  from  responsibility  to  his 
servant  for  an  injury  occasioned  to  him  by  the  act  of  another  servant,  where  the 
servant  injured  was  not,  at  the  time  of  the  injury,  acting  in  the  service  of  kis 
master.  In  such  a  case  the  servant  injured  is  substantially  a  stranger,  and  en- 
titled to  all  the  privileges  he  would  have  had,  if  he  had  not  been  a  servant  It 
was  contended  that  the  plea  in  this  case  is  bad  on  special  demurrer,  as  being  but 
an  argumentative  denial  of  the  cause  of  action  stated  in  the  declaration.  But 
we  think  Mr.  Addison  successfully  showed  this  objection  to  be  unfounded. 
Though  we  have  said  that  a  master  is  not  in  general  responsible  to  one  servant 
for  an  injury  occasioned  to  him  by  the  negligence  of  a  fellow-servant  while  they 
are  acting  in  one  coomion  service,  yet  this  must  be  taken  with  the  qualification 
that  the  master  shall  have  taken  due  care  not  to  expose  his  servant  to  unreason- 
able risks.  The  servant,  when  he  engages  to  run  the  risks  of  his  service,  inclnd* 
ing  those  arising  from  the  negligence  of  fellow-servants,  has  a  right  to  understand 
that  the  master  has  taken  reasonable  care  to  protect  him  from  such  risks  by  asso- 
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and  the  company  were  held  responsible.^    So  it  has  been  held, 
that  if  a  day  laborer  on  a  railroad  is  carried  to  and  from  his 


dating  him  only  with  persons  of  ordinary  skill  and  care ;  and  the  object  of.  the 
plea  in  this  case  is  to  show  that  the  defendants  had  discharged  this  duty,  the 
omission  to  discharge  which  might  have  made  them  responsible  to  the  deceased* 
The  plea,  therefore,  appears  to  ns  not  to  be  open  to  the  objection  insisted  on. 
For  these  reasons  we  are  of  opinion  that  the  plaintiff  has  shown  no  ground  of 
action,  and  so  oar  judgment  must  be  for  the  defendants."  See  also  Sherman  9, 
The  Rochester,  &c.  Railway  Ca  15  Barbonr,  574 ;  Ryan  v.  Comberland  Val- 
ley Railroad,  11  Harris,  884;  Gilshannon  v.  Stony  Brook  Railroad,  10  Codi. 
228.] 

1  [Cleveland,  &c.  Railroad  Ca  v.  Keary,  3  Ohio  St  R  201 ;  Little  Miami  Rail- 
road  r.  Stevens,  20  Ohio  R  415;  Gillen water  o,  Madison  Railroad,  5  Port. 
(Ind.)  R.  SS9 ;  Fitzpatriek  v.  New  Albany  Railroad.  7  Port  (Ind.)  436 ;  Cham- 
berlain V,  M.  &  M.  Railroad,  1 1  Wise.  238.   In  the  3  Ohio  St  R,  Ranney,  J^  said : 
<<  But  it  is  very  confidently  claimed  that  this  view  of  the  law  is  at  variance  with 
all  the  adjudged  cases  in  England  and  in  this  country  —  not  only  with  Uie  deci- 
sions of  every  court,  but  with  the  opinion  of  every  judge  of  those  courts.    We 
are  referred,  in  proof  of  this  position,  to  the  cases  of  Priestley  o.  Fowler,  3  M.  & 
W.  1 ;  Hutchinson  v.  The  York,  N.  &  B.  Railway,  5  £z.  R  343,  and  Wigraon 
V.  Jay,  lb.  354,  decided  by  the  English  Court  of  Exchequer ;  Murray  v.  The 
South  Carolina  R  R  Co.  1  McMullon,  385,  by  the  Court  of  Appeals  of  dial 
State ;  Farwell  v.  The  Boston  &  Worcester  R  R  Co.  4  Met.  49  ;  and  Hayes  9, 
llie  Western  R.  R.  Co.  3  Cush.  270,  by  the  Supreme  Court  of  Massachnsetts; 
and  Coon  r.  The  Utica  &  Syracuse  R  R  Co.  1  Selden,  R  492,  by  the  Court 
of  Appeals  in  New  York.     We  entertain  the  highest  respect  for  these  Coarliy 
and  their  undivided  opinions  upon  any  question  arising  upon  the  principles  of  the 
common  law,  would  cause  us  to  hesitate  long  before  we  differed  from  them.    But 
even  upon  such  a  question,  we  should  be  compelled  to  folbw  the  dictates  of  oar 
own  understandings ;  and  the  more  especially  should  we  feel^  at  perfect  liberty  to 
do  so,  when  they  did  not  profess  to  base  their  decisions  upon  any  settled  princi- 
ple of  law,  but  undertook  to  declaro  a  new  rule  for  their  action.    If  such  a  rale 
did  not  seem  to  us  consistent  with  the  analogies  of  the  law,  and  calculated  to  pnh 
mote  justice,  we  should  feel  bound  to  reject  it    Upon  this  question,  we  find  no 
occasion  to  depart  from  established  principles.    It  lies  upon  those  who  deny  the 
defendant  in  error  the  benefit  of  these  principles,  to  show  some  good  reason  Ihr 
the  exclusion.    We  have  carefully  examined  all  these  cases,  and  can  find  in  none 
of  them  any  such  reason,  or  any  denial  of  the  principle  upon  which  we  base  this 
decision.    While  w#i  cannot  approve  all  that  is  said  in  some  of  them,  no  one  id 
them  has  determined  the  question  now  before  us.    Priestley  v.  Fowler  was  de> 
cided  in  1837,  and  is  the  first  case  to  be  found  in  the  English  books  w;^ere  the 
limitation  of  the  liability  of  the  master  is  even  hinted  at    The  action  was  broogiit 
by  a  servant  against  his  master,  for  the  negligence  of  another  servant  in  ovei^ 
loading  a  ran,  by  which  the  plaintiff  was  injured.    It  was  held  tly  action  could 
not  be  maintained.    Chief  Baron  Abinger,  in  delivering  the  c^mon,  says: 
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work  by  the  engine  and  train  of  the  company,  without  charge, 
and  receives  an  injury,  while  on  such  passage,  through  the  negli- 


*  There  is  no  precedent  for  the  action  by  a  servant  afi^ainst  a  master.  We  are 
therefore,  to  decide  the  question  upon  general  principles ;  and  in  doing  so  we  are 
at  liberty  to  look  at  the  consequences  of  a  decision  one  way  or  the  other/  He 
accordingly  looked  at  the  consequences,  with  a  view  to  the  actual  state  of  Eng- 
lish society,  and  concluded  they  would  carr}'  him  to  an  *  alarming  extent/  After 
referring  to  several  instances  where  the  liability  of  the  master  would  attach,  he 
concludes  that  *  the  inconvenience,  not  to  say  absurdity  of  these  consequences,' 
afford  a  sufficient  argument  against  the  action.  It  can  admit  of  very  little  doubt, 
that  holding  the  relation  of  master  and  servant  to  exist  between  the  buyer  and 
seller  of  a  coach  or  a  harness,  (instances  put  by  his  Jjordship,)  would,  indeed,  be 
both  inconvenient  and  absurd.  It  is  unnecessary  to  examine,  at  any  length,  the 
other  cases  decided  in  that  court.  Upon  a  similar  state  of  facts,  they  each  follow 
and  affirm  the  doctrine  of  Priestley  v.  Fowler.  As  these  cases  were  decided 
upon  no  settled  principle  of  the  common  law,  but  upon  general  principles,  with  a 
▼iew  to  consequences,  I  may  be  permitted  to  refer  to  the  opinion  of  another 
Court  equally  learned  and  able,  sitting  in  the  same  kingdom,  and  subject  to 
i«view,  if  I  am  not  mistaken,  in  the  same  ultimate  tribunal.  In  the  case  of 
Dixon  r.  Ranken,  (1  Am.  Railway  Cases,  569,)  determined  by  the  highest  Court 
in  Scotland,  as  late  as  1852,  the  doctrines  of  the  English  cases  were  repudiated, 
and  an  exactly  contrary  decision  made.  The  Lord  Justice  Clerk,  after  referring 
to  the  English  decisions,  proceeds  to  say:  *  The  master's  primary  obligation  in 
every  contract  of  service,  in  which  his  workmen  are  employed  in  a  hazardous 
and  dangerous  occupation,  for  his  interest  and  profit,  is  to  provide  for,  and  attend 
to,  the  Mtfety  of  the  men.  That  is  his  first  and  leading  obligation,  paramount 
even  to  that  of  paying  for  their  labor.  This  obligation  includes  the  duty  of  fur« 
nishing  good  and  sufficient  machinery  and  apparatus,  and  of  keeping  the  same 
in  good  condition ;  and  the  more  rude  and  cheap  the  machinery,  and  the  more 
liable  on  that  account  to  cause  injury,  the  greater  his  obligation  to  make  up  for 
its  defects  by  the  attention  necessary  to  prevent  such  injury.  In  his  obligation  is 
equally  included,  as  he  cannot  do  everything  himself,  the  duty  to  have  all  acts 
by  others  whom  he  employs,  done  properly  and  carefully,  in  order  to  avoid  riik. 
This  obligation  is  not  less  than  the  obligation  to  provide  for  the  safety  of  the  lives 
of  his  servants  by  fit  machinery.  The  other  servants  are  employed  by  him  to  do 
acts  which,  of  course,  he  cannot  do  himself,  but  they  are  acting  for  him,  and  in- 
stead of  himself,  as  in  his  hands.  For  their  careful  and  cautious  attention  to 
dafy,  and  for  their  want  of  vigilance,  and  for  their  neglect  of  precaution  by 
which  danger  to  life  may  be  caused,  he  is  just  as  much  responsible  as  he  would 
be  for  such  misconduct  on  his  own  part,  if  be  were  actually  working  or  present. 
And  this  particularly  holds  as  to  the  person  he  intnuts^wUh  the  direction  and  con- 
trol over  any  of  his  workmen,  and  who  represents  him  in  such  a  matter*  And  he 
adds:  *  There  have  been  many  cases  in  Scotland,  at  all  periods,  and  during  the 
last  fifty  years^a  very  large  number,  which  proceeded  on  this  as  a  fixed  principle 
of  the  law  as  to  the  contract  of  service.'    Lord  Cockburn,  after  stating  that '  the 
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gence  of  the  engineer  of  the  train,  the  company  are  not  liable.' 
Bnt  where  a  raihroad  company  employ  a  contractor  to  repair  a 


plea  tbat  the  master  is  not  liable,  rests  solely  on  the  authority  of  two  or  three 
very  recent  decisions  of  English  Courts,'  says :  *  If  this  be  the  law  of  England, 
I  speak  of  it  with  all  due  respect.  Bnt  it  most  certainly  is  not  the  law  of  Scot- 
land. I  defy  any  industry  to  produce  a  single  decision,  or  dictum,  or  institu- 
tional indication,  or  any  trace  of  any  authority  to  this  effect,  or  of  this  tendency, 
from  the  whole  range  of  our  law.  If  such  an  idea  exists  in  our  system,  it  has,  as 
yet,  lurked  undetected.  It  has  never  been  condemned,  because  it  has  never  been 
stated.'  After  alluding  to  the  fact  that  the  rule  had  been  pressed  upon  the  Court, 
not  only  on  account  of  the  weight  of  the  English  authority,  but  for  its  own  inhe- 
rent justice,  he  proceeds :  *  This  last  recommendation  fails  with  me,  because  I 
think  that  the  justice  of  the  thing  is  exactly  in  the  opposite  direction.  I  have 
rarely  come  upon  any  principle  that  seems  less  reconcilable  to  legal  reason.  I 
can  conceive  some  reasonings  for  exempting  the  employer  from  liability  altogeth- 
er, but  not  one  for  exempting  him  only  when  those  who  act  for  him  injure  one  of 
themselves.  It  rather  seems  to  me  that  these  are  the  very  persons  who  have  the 
strongest  claim  upon  him  for  reparation,  because  they  incur  danger  on  his  ac- 
count, and  certainly  are  not  understood,  by  our  law,  to  come  under  any  engage- 
ment to  take  these  risks  on  themselves.'  Such  is  the  diversity  of  opinion,  not 
only  as  to  the  existence  of  the  doctrine,  but  also  as  to  its  justice  and  propriety, 
found  to  obtain  in  two  of  the  learned  Courts  in  Great  Britain ;  both  uncon- 
trolled by  any  statutory  regulation,  or  6ther  consideration  peculiar  to  the  system 
of  law  administered  by  either ;  but  each  determining  the  obligation  arising  from 
a  relation,  founded  upon  contract,  which  must  be  the  same  in  England  and  Scot- 
land. The  case  of  Murray  v.  The  S.  C.  Railroad,  1  McMullan,  885,  was  decided 
in  1841.  The  plaintiff  was  a  fireman,  and  was  injured  by  the  carelessness  of  the 
engineer.  A  majority  of  the  Court  held  that  he  could  not  recover.  Judges 
O'Neall  and  Gantt,  and  Chancellor  Johnston  dissented.  They  admit  that  the 
plaintiff  took  upon  himself,  as  a  consequence  of  his  contract,  all  the  ordinary 
risks  of  the  employment,  and  that  he  could  not  claim  for  injuries,  against  which 
the  ordinary  prudence  of  his  employers  could  not  provide ;  but  they  innst'  Uiat 
injuries  from  negligence  do  not  belong  to  these  ordinary  risks ;  that  the  c<Hnpany 
was  bound  to  carry  him  safely,  while  he  was  bound  to  serve  them  faithfully ;  and 
that  neither  party  should  be  permitted  to  extend  or  abridge  the  contract  '  That 
the  master  cannot  exact  other  services  than  those  stipulated  for;  nor,  by  any  in- 
direction, subject  the  servant  to  any  other  than  the  ordinary  perils  incident 
to  the  employment ;  and  that  if  he  does,  by  any  agency  whatever,  or  by  any 
means,  whether  of  design  or  negligence,  accumulate  upon  the  servant,  while  in 
the  performance  of  his  duty,  any  dangers  beyond  those  inherent  in  the  senrice 
itself,  they  fall  upon  the  latter,  not  as  a  servant,  (for  his  contract  does  not  bind 
him  to  endure  them,)  but  as  a  man,  and  the  law  entitles  him  to  redress.'    He 

1  Gilshannon  v.  Stony  Brook  Railroad,  10  Cush.  228.    But  Mee  Russell  v. 
Hudson  River  Railroad,  5  Duer,  39 ;  6  Port  (Ind.)  33& ;  7  Port  (Ind.)  486. 
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bridge  for  a  specified  sum,  and  he  employs  laborers  to  work  there- 
on by  the  day,  the  latter  are  not  the  servants  of  the  company ;  and 


next  case  in  order  of  time,  is  that  of  Farwell  v.  The  Boston  &  Worcester  R.  R. 

4  Met.  49.  The  plaintiff,  an  engineer  on  the  defendant's  road,  was  injured  by 
the  negh'gence  of  a  switch  tender.  His  right  to  recover  against  the  company,  was 
denied  in  a  Tery  ingenious  opinion  by  C.  J.  Shaw ;  in  which  the  general  propo- 
ntion  is  maintained,  that  a  master  who  uses  due  diligence  in  the  selection  of 
competent  servants,  and  furnishes  them  with  suitable  means  to  perform  the  ser- 
vice in  which  he  employs  them,  is  not  liable  for  the  carelessness  of  one  resulting 
in  injury  to  another,  while  both  are  engaged  in  the  same  service.  Of  judicial 
determinations,  he  was  able  to  bring  to  his  suppoirt  only  the  cases  of  Priestley  v. 
Fowler,  and  Murray  v.  The  S.  C.  Railroad ;  and'  characterizing  it  *  as  in  some 
measure  a  nice  question,'  he  says :  *  We  would  add  a  caution  against  any  hasty 
conclusion  as  to  the  application  of  this  rule  to  a  case  not  fully  within  the  same 
principle.'  That  it  was  not  intended,  by  this  decision,  to  foreclose  the  question 
BOW  before  us,  is  evident  from  the  later  case  of  Hayes  v.  The  Western  Railroad, 

5  Cush.  270,  in  which  the  negligence  charged,  was  that  of  a  brakeman,  acting,  as 
was  claimed,  pro  tempore,  as  conductor;  and  it  was  argued,  that  although  the 
company  were  not  liable  to  a  laborer,  for  the  neglect  of  another  laborer,  yet  they 
were  answerable  for  the  neglect  of  an  officer,  such  as  the  conductor  was.  The 
Court  expressly  declined  expressing  any  opinion  upon  the  soundness  of  this 
distinction,  and  held  that  it  did  not  properly  arise  upon  the  facts  of  the  case. 
The  case  of  Coon  v.  The  Syracuse  &  Utica  R.  R  1  Selden,  492,  was  brought 
by  a  trackman,  employed  by  the  defendants  to  keep  a  certain  portion  of  their 
road  in  order,  who  claimed  to  have  been  injured  by  the  negligence  of  the  man- 
agers of  a  train  running  upon  the  road.  The  Court  considered  the  case  gov* 
erned  by  the  authorities  to  which  I  have  referred,  and  especially  the  one  fl*om 
Metcalf,  and  gave  judgment  for  the  defendants.  Judges  Gardner  and  Foot  only, 
expressed  opinions.  The  former  said,  the  good  sense  of  the  principle,  when 
applied  to  individuals  engaged  in  the  same  service,  was  sufficiently  obvious ;  but 
tiiat  there  might  be  more  doubt  of  its  justice  in  reference  to  those  whose  employ- 
ments are  distinct,  although  both  may  be  necessary  to  the  successful  result  of  a 
common  enterprise.  And  the  latter  admits  that  it  *has  been  imfolded  and 
brought  to  view  within  the  last  twenty  years,  and  principally  by  the  new  business 
ccKnmenced  within  that  period,  and  now  extensively  prosecuted,  of  transporting 
persons  and  property  by  steam  on  railways.'  I  have  now  referred  to  every  de- 
cision of  a  Court  of  last  resort,  within  my  knowledge,  bearing  upon  the  question 
under  consideration.  While  the  principle  of  respondeat  superior  is  as  old  as  the 
law  itself,  it  is  everywhere  admitted  that  no  such  exception  to  its  operation  as  is 
now  contended  for  was  ever  asserted  until  the  case  of  Priestley  v.  Fowler  was 
decided.  That  case,  and  those  made  upon  its  authority  in  England  and  America, 
have  all  proceeded  upon  the  general  ground  of  exempting  the  master  from 
responsibility  to  one  servant  for  injuries  arising  from  the  carelessness  of  another 
engaged  in  the  common  service,  because  the  servant,  by  his  contract,  takes  these 
risks  upon  himself.    None  of  them  have  in  terms  declared  that  he  is  not  liable 
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if  they  are  injured  while  at  work  on  the  bridge,  by  the  negligence 
of  those  in  charge  of  a  passing  train,  and  without  fault  them- 
selves, they  can  recover  of  the  company.^  So  where  A.,  a  ser- 
vant of  J.  &  Co.,  who  had  been  employed  by  R.  to  carry  cotton 
from  a  warehouse,  was  injured  by  the  negligence  of  R.'s  porters 
in  lowering  the  bales  of  cotton  from  the  upper  floor  of  the  ware- 


fbr  the  negligent  and  careless  condact  of  him  to  whom  he  delegates  the  power 
of  control  and  command  over  them.  The  Court,  whose  authority  has  been  most 
relied  on  in  this  country,  has  expressly  refused  to  declare  it.  Even  to  this  extent 
the  doctrine  has  been  resolutely  resisted  at  every  step  by  distinguished  jurists. 
To  speak  of  it,  therefore,  as  a  settled  principle  of  the  common  law,  is  to  confound 
ideas.  To  adopt  it  without  a  conviction  of  its  justice  and  propriety,  is  to  abuse 
the  power  with  which  the  law  has  invested  us.  Our  plain  duty  is  to  endeavor  to 
ascertain  the  true  nature  of  the  relation  between  the  parties,  and  the  inher- 
ent elements  of  the  contract  on  which  it  is  founded,  and  from  them  deduce  the 
principle  that  ought  to  govern.  For,  as  has  been  said  by  an  elegant  writer :  *  If 
law  be  a  science,  and  really  deserves  so  sublime  a  name,  it  must  be  founded  on 
principle,  and  claim  an  exalted  rank  in  the  Empire  of  Reason.'  And  npon  a 
question  like  this,  what  is  good  sense  at  Westminster  is  good  sense  at  Edinburgh, 
or  wherever  else  parties  may  contract.  Tested  in  this  manner,  it  seems  to  us 
clear,  in  a  case  like  the  present,  that  as  between  the  company  add  those  employ- 
ed to  labor  in  subordinate  situations  under  the  control  of  a  superior,  two  distinct 
classes  of  obligations  arise  —  the  one  resting  upon  the  company,  and  the  other 
upon  the  servants — and  both  founded  upon  what  each,  either  expressly  or  impli- 
edly, has  agreed  to  do  in  execution  of  the  contract  It  is  the  duty  of  the  com- 
pany to  furnish  suitable  machinery  and  apparatus,  and,  as  they  reserve  the  gov- 
ernment and  control  of  the  train  to  themselves,  and  intrust  no  part  of  it  to  (Aeie 
servants,  to  control  it  and  them,  with  prudence  and  care.  As  the  necessity  for 
this  prudence  and  care  is  constant  and  continuing,  the  obligation  is  perfonned 
only  when  it  is  constantly  exercised,  and  they  cannot  rid  themselves  of  it  by 
devolving  this  power  upon  the  conductor.  If  they  intrust  him  with  its  exercise, 
in  the  language  of  Judge  Story,  they  *  in  effect  warrant  his  fidelity  and  good  con- 
duct' It  is  the  duty  of  the  servants  to  obey  the  orders  of  the  superior  thus 
placed  over  them,  and  to  perform  as  he  shall  direct  If  they  fail  to  do  this,  and 
injure  each  other,  they  violate  their  engagements  to  the  company,  and  are  alone 
answerable  for  the  wrongs  they  may  do.  In  such  case  there  is  no  fiulure  of  the 
company  to  do,  what  as  between  them  and  these  servants,  it  was  understood  they 
should  do,  when  the  servants  entered  the  service.  But  they  cannot  be  made  to 
bear  losses  arising  from  carelessness  in  conducting  the  train,  over  which  their 
employer  gave  them  no  power  or  control,  either  separately  or  collectively,  until 
we  are  prepared  to  say  that  justice  and  public  policy  require  tlie  consequences  of 
duty  omitted  by  one  party  to  be  visited  upon  die  other,  although  stripped  of  all 
power  to  prevent  such  consequences."] 
i  Young  V.  N.  Y.  Central  Railroad,  dO  Barbour,  2i$. 
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house  into  his  lorry,  it  was  held  that  A.  had  a  right  of  action 
against  R.  for  such  negligence.^ 

[453  A.  Whether  the  same  rale 'prevails,  where  the  injury 
arises  from  defective  apparatus,  machinery,  or  tools,  in  the  hands 
of  a  fellow-servant,  may  not  perhaps  be  fully  settled.^  It  has 
been  thought  in  some  cases,  that  the  principle  of  non-liability  of 
a  principal  for  the  injury  caused  to  one  servant  by  another,  was 
not  applicable  to  such  a  case,  but  only  when  the  injury  happened 
without  any  fault  or  misconduct  of  the  principal,  either  in  the 
act  which  caused  the  injury,  or  in  the  selection  or  employment 
of  the  agent  by  whose  fault  it  happened.  It  has  therefore  been 
held,  that  a  fireman  engaged  on  a  railroad,  might  recover  for  an 
injury  received' by  the  bursting  of  a  bc'ler  of  an  engine  known 
to  the  defendants  to  be  defective ;  at  least  if  such  defect  was  not 
known  to  the  plaintiff,  and  he  himself  was  without  fault^     And 


^  [Abraham  v.  Reynolds,  5  Hurl.  &  Nonn.  143.  A  Benrant  in  the  employment 
of  the  E.  Li.  Company,  engaged  in  repairing  a  carriage  in  a  siding  at  a  station  in 
the  joint  occupation  of  the  £.  L.  Company  and  the  L.  &  T.  Company,  was 
killed  by  an  engine  of  the  L.  &  T.  Company  being  shunted  into  the  siding  at 
which  he  was  at  work.  It  appeared  that  the  rules  for  the  regulation  of  the  sta- 
tion were  published,  headed  in  the  joint  names  of  the  two  companies ;  and  that 
the  servants  employed  in  shunting  the  engines  were  the  joint  servants  of  the  two 
companies,  but  the  engine  drivers  and  persons  employed,  as  the  deceased  was, 
in  repairing  the  carriage,  were  the  separate  servants  of  each  company.  It  was 
found  that  the  rules  as  to  the  precautions  to  be  taken  before  shunting  trains  into 
sidings,  had  been  observed,  and  that  there  had  been  no  negligence  on  the  part 
of  the  deceased,  the  shuntsman,  pointsman,  or  engine  driver ;  but  that  the  acci- 
dent was  occasioned  by  the  rules  being  defective.  It  was  held,  that  the  L.  & 
Y.  Company  were  liable  for  the  injury,  being  found  by  the  jury  guilty  of  negli- 
gence.   Vose  V.  Lancashire  &  Yorkshire  Railway  Co.,  2  Hurl.  &  Norm.  728. 

s  [Where  a  master,  who  was  a  contractor  and  builder,  employed  the  plaintiff 
as  a  mason  upon  a  house  he  was  erecting,  and  a  boarding  had  been  put  up  to 
protect  the  building  from  carriages  passing  in  the  road,  which  projected  far  into 
the  street,  although  there  was  sufficient  room  for  carts  to  pass,  and  a  cart  which 
was  being  driven  along  the  street  by  a  third  person,  swung  against  the  boarding 
and  knocked  down  a  machine  standing  between  it  and  the  building,  which  was 
nsed  for  lifting  stones  for  the  building,  whereby  the  plaintiff  was  thrown  into  the 
cellar  and  hurt,  it  was  held,  the  master  was  not  liable,  both  because  the  servant, 
knowing  the  position  of  the  boarding  and  the  machine,  voluntarily  continued  to 
work,  and  because  the  connection  of  the  master  in  the  accident  was  too  remote. 
Assop  0.  Yates,  2  Hurl.  &  Norm.  768.] 

3  Keegan  v.  The  Western  Railroad  Corporation,  4  Selden,  176.  And  see 
Williams  v.  Clough,  d  Hurl.  &  Norm.  258 ;  Roberts  v.  Smith,  2  Hurl  &  Norm. 
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acttml  notice  to  the  defendant,  of  the  defect,  mast  be  ayeired 
and  proved ;  ^  although  it  has  been  held  that  if  the  master's  ignor* 
ance  of  the  defect  was  owil^g  to  his  own  gross  negligence,  he  is 
as  much  liable  as  if  he  had  actual  notice.^  [W.  requested  his 
hired  man,  6.,  to  assist  him  in  placing  certain  railroad  cars  and 
trucks,  which  he  had  sold  and  agreed  to  ship  from  Cleveland  to 
Toledo,  on  a  vessel ;  to  do  which  it  was  necessary  to  raise  them 
from  the  dock  by  the  use  of  machinery  and  manual  effi>rt  6. 
consented.  While  raising  one  of  the  trucks,  a  part  of  the  machi* 
nery  gave^ay,  owing  to  which  the  truck  fell  upon  G.,  bieaking 
both  his  legs.  It  was  held,  that  if  W.  had  no  charge  of,  or  con- 
trol over,  the  operation  of  shipping  the  cars,  etc,  but,  on  the 
contrary,  the  duty  of  shipping  them  rested  solely  upon  the  mas- 
ter of  the  vessel,  and  he  had  the  entire  control  over  the  opera- 
tion, and  W.  was  acting  merely  as  his  assistant  or  servEunt,  the 
action  should  have  been  brought  against  the  owner  of  the  vessel, 
and  not  against  W.  But  if  it  was  W.'s  duty  to  ship  them,  or  if 
it  was  the  joint  duty  of  him  and  the  master  of  the  vessel,  he 
was  (as  between  him  and  G.)  liable  for  the  injury,  if  ik  resulted 
from  his  neglect,  or  that  of  the  master  of  the  vessel,  to  provide 
suitable  machinery  ;  the  defect  in  the  machinery  being  unknown 
to  G.  The  general  rule  is,  that  an  employer  who  provides  the 
machinery,  and  oversees  and  controls  its  operation,  must  see 
that  it  is  suitable ;  and  if  an  injury  to  the  workman  happen  by 
reason  of  a  defect,  unknown  to  the  latter,  and  which  the  em- 
ployer by  the  use  of  ordinary  care  could  have  cured,  such  em- 
ployer is  liable  for  the  injury.^]  On  the  other  hand,  if  the  defec- 
tive character  of  the  machinery  or  apparatus  is  not  known  to 
the  principal,  and  the  servant  sustains  an  injury  thereby,  he 
would  not,  it  seems,  have  any  cause  of  action  against  his  princi- 
pal.^    [In  a  recent  case  the  master  was  a  sugar  refiner,  and  em- 

2.18;  Pateraon  v,  Wallace,  1  Macqueen,  74S;  Brydon  v,  Stewart,  2  Btfacqueen, 
SO.  See  Griffiths  t;.  Gidlow,  8  Hurl.  &  Norm.  648 ;  Byron  t;.  N.  Y.  State  Prini- 
ing  Telegraph  Co.  26  Barbour,  89. 

1  McMillan  v.  The  Saratoga  &  Washington  Railroad  Co.  20  Barbour,  449. 

9  Noyes  t;.  Smith,  28  Verm.  69.  See  Perry  v.  Marsh,  26  Alab.  659  ;  Noyes  v. 
Rutland  &  Burlington  Railroad,  1  Williams  (Yt)  110. 

3  McGatrick  v.  Wason,  4  Ohio  St.  R.  566. 

4  [Strange  v.  McCormack,  in  Dis.  Ct.  of  Penn.,  Boston  Law  Rep.,  April,  1851, 
p.  619 ;  Lowrie,  J.,  there  said :  t*  Where  a  person  undertakes  to  work,  by  means  cf 


OH.  ZVn.]  THIRD  PERSONS  AGAINST  PRINOIPALS.  687 

ployed  a  servant  to  fiU  the  sngar  moulds  and  hoist  them  up  to 
higher  floors  in  the  warehouse,  by  means  of  machinery ;  and  the 


machinery  that  is  dangerous  in  its  operation,  and  receives  an  injury  from  it,  in  its 
ordinary  operation,  is  the  employer  liable  ?  The  answer  is  plain  —  He  is  not. 
But  as  the  question  involved  in  this  cause  seems  to  have  never  been  decided 
by  our  Courts,  it  will  not  be  out  of  place  to  refer  to  the  reasons  and  prin- 
ciples upon  which  the  solution  of  the  question  depends.  It  has  been  said,  that 
the  liability  of  the  employer  can  arise  only  in  cases  of  breach  of  contract, 
or  of  a  public  duty.  But  this  proposition  does  not  fully  present  the  difficulty  of 
this  case ;  for  wherever  the  law  imposes  a  private  duty  from  one  man  to  another, 
it  implies  a  contract  to  perform  that  duty,  and  the  question  still  remains,  —  Does 
not  the  law  impose  on  the  employer  the  duty  to  have  his  machinery  constructed 
in  such  a  manner  that  it  will  operate  with  reasonable  safety  to  the  persons  work- 
ing at  it  ?  This,  it  must  be  observed,  is  a  question  of  legal,  not  of  moral  duty. 
The  moral  duty,  which  every  man  owes  to  those  in  his  employment  to  consult 
their  safety,  will  not  be  disputed.  This  is  a  duty  prompted  by  the  ordinary  feel- 
ings of  human  charity,  and  may  be  of  no  more  perfect  obligation  than  the  duty 
which  one  owes  to  another  to  warn  him  of  approaching  danger — a  duty  enforced 
by  no  sanctions  but  those  of  the  moral  law.  It  will  not  be  pretended,  if  the 
defendant  had  warned  the  plaintiff  that  the  machinery  was  dangerous,  and  then 
the  plaintiff  had  agreed  to  risk  it,  that  in  such  case  the  defendant  would  be  lia- 
ble for  the  unfortunate  result  of  the  experiment  But  the  law  very  properly 
presimies  that  every  man  who  undertakes  a  business  understands  the  character 
of  the  business,  and  of  the  tools  and  machinery  with  which  it  is  to  be  done ;  and 
on  this  account  it  is  a  fair  presumption,  that  he  undertakes  the  risk  for  what  he 
considers  a  sufficient  compensation.  If  he  ignorantly  and  presumptuously  un- 
dertakes the  work,  it  b  not  wrong  that  he  should  himself  bear  the  natural  conse- 
quences. If  the  machinery  is  dangerous,  in  its  character  or  by  reason  of  its 
want  of  repair,  a  proper  workman  is  presumed  to  know  it  at  least  as  well  as  his 
employer,  and  has  a  right  to  decline  the  work ;  and  if  he  does  not,  he  takes  the 
rijik.  It  is  not  necessary  to  say  how  the  law  would  be,  where  one  is  induced  by 
fitlse  representations  to  work  with  unsafe  machinery.  If  the  duty  claimed  to 
exist  here  is  founded  on  any  other  principle  than  kindness,  it  must  be  a  prin- 
ciple involving  the  legal  duty  of  protection.  But  where  the  law  imposes  this 
duty,  it  requires  the  correlative  duty  of  subjection,  a  relation  which  would  be 
repudiated  with  scorn  in  the  present  instance.  There  is  one  illustrious  instance, 
wherein  the  law  protects  the  weak  and  ignorant  from  the  exactions  of  the  more 
powerful,  and  even  from  his  own  ignorance ;  and  this  is  by  the  laws  forbidding  all 
worldly  employment  on  the  Lord's  day.  Looking  at  this  in  a  merely  legal  point 
of  view,  (and  here  we  can  no  otherwise  view  it,)  it  is  easy  to  see  that  thousands 
Cf  people,  even  in  a  Christian  land,  would  have  no  day  of  physical  rest  were  it 
not  for  these  laws,  ^ut  this  protection  is  afforded  by  the  law,  not  required  of 
the  employers.  There  is  another  large  class  of  cases,  wherein  the  law  affords  its 
protection  to  persons  who  are  indiscreetly  seduced  into  engagements  by  those 
who  stand  in  a  relation  towards  them  by  which  an  undue  influence  may  be  ex- 
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usual  mode  of  attaching  the  moulds  to  the  machine  was  by 
placing  them  in  net  bags,  which  effectually  prevented  any  acci- 
dent ;  which  mode  had  beetl  adopted  by  the  master  until,  firom 
motives  of  economy,  he  substituted  a  kind  of  clip,  which  laid 
bold  of  the  rim  of  the  mould ;  and  the  servant  used  this  mode, 
until  on  a  certain  occasion, .  when  he  himself  had  filled  the 
mould,  and  fastened  it  to  the  clip,  the  clip,  by  some  jerk  in  rais- 
ing the  mould,  slipt  off,  and  the  mould  fell  on  the  servant's  head 
and  killed  him,  it  was  held,  that  was  no  evidence  to  go  to  the 
jury  of  the  master's  liability ;  inasmuch  as  assuming  it  was  not 
the  servant's  own  negligence  in  fixing  the  clip,  yet  if  the  clip 
was  itself  dangerous,  the  servant  knew  it  as  well  as  the  master, 
and  ought  not  to  have  used  it.^  And  in  a  still  later  case  it  was 
held,  that  an  employee  cannot  recover  for  an  injury  sufiered  in 
the  course  of  his  employment  from  a  defect  in  the  machinery 
used  by  his  employer,  unless  the  employer  knew,  or  ought  to 
have  known,  of  the  defect,  and  the  employee  did  not  know  it,  or 
had  not  the  means  of  knowledge.]  ^     And,  in  another  case,  a 

ercised.  But  the  rolation  of  employer  and  employee  has  never  been  supposed  to 
be  of  this  character.  There  is  no  relation  of  confidence  or  dependence  between 
them.  Both  are  equal  before  the  law,  and  considered  equally  competent  to  take 
care  of  themselves.  No  protection  is  legally  due  by  one,  nor  subjection  by  the 
other ;  and  of  course  no  action  lies  for  failure  of  protection.  As  a  general  rule, 
the  law  leaves  all  men  free  to  make  their  own  bargains,  and  decides  between 
them  according  to  their  contracts,  without  diminishing  the  freedom  of  either  in 
order  to  protect  him  against  the  other.  Suppose  there  was  actual  carelessness 
on  the  part  of  the  manager  in  the  arrangement  of  the  cards,  so  that  their  opera- 
tion was  defective ;  this  is  only  another  way  of  saying  that  the  plaintiff  was  set  to 
work  with  imperfect  instruments.  If  he  had  been  set  to  cut  wood  with  the  de- 
fendant's axe,  and  it  had  become  detached  from  the  handle,  I  suppose  it  would 
not^  have  been  claimed  that  the  defendant  was  liable  for  an  injury  thus  occa- 
sioned to  the  plaintiff.  Yet  I  do  not  perceive  the  difference  between  that  ease 
and  this ;  for  if  the  machiner}',  in  this  instance,  is  more  complicated,  the  persoo 
using  it  is  presumed  to  have  more  skill  and  care.  Even  the  manager  himself  isi 
(as  far  as  concerns  the  plaintiff,)  but  one  of  the  instruments  by  which  the  defend- 
ant carries  on  his  business ;  an  instrument  just  as  likely  to  be  defective  as  any  of 
the  unintelligent  instruments  by  which  the  business  is  effected,  and  the  persons 
employed  are  all  subject  to  the  risk  of  his  occasional  negligence  and  unakilfulnes^ 
and  cannot  transfer  the  risk  to  the  employer."] 

1  Dynen  v.  Leach,  40  £ng.  Law  &  Eq.  &.  491,  in  the  Gburt  of  Exchequer, 
April  18, 1857.  This  case  does  not  appear  to  be  in  the  regular  Exchequer  Re- 
ports. 

s  Hayden  v.  Smithville  Man.  Co.  29  Conn.  648. 
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fireman  on  a  railroad  locomotive,  who  had  been  injured,  as  he 
contended,  by  the  breaking  of  a  defective  switch  managed  by 
another  servant,  sought  to  recover  #f  the  railroad  company,  on 
the  ground  that  the  latter  was  liable  for  the  defective  character 
of  their  apparatus ;  but,  as  the  company  were  expressly  acquitted 
of  the  gross  negligence,  the  Court  held,  that  the  company  would 
be  responsible  only  for  want  of  ordinary  care  and  diligence.^  [A 
master  is,  however,  responsible  for  the  result  of  not  employing 
servants  of  ordinary  skill  and  care  in  the  work  upon  which  they 
are  engaged,  and  if  an  injury  arises  to  one  servant  from  the  in- 
competency or  want  of  ordinary  skill  in  a  fellow-servant,  while 
both  are  engaged  about  their  master's  business,  it  has  been  said 
that  the  master  is  liable.^] 

[§  453  t.  The  rule  of  law  that  a  master  is  not  in  general  re- 
sponsible to  his  servant  for  injury  occasioned  by  the  negligence 
of  a  fellow-servant  in  the  course  of  their  common  employment, 
applies  to  the  cade  of  a  person  injured  while  gratuitously  assisting 
the  servants  in  their  work.  Therefore,  where  the  servants  of  a 
railway  company' were  turning  a  truck  on  a  turntable,  and  a  per- 
son not  in  the  employment  of  the  company  volunteered  to  assist, 
and  while  so  engaged,  other  servants  of  the  company  negligently 
propelled  a  steam-engine  and  thereby  caused  the  death  of  the 
person  who  had  so  volunteered ;  but  the  other  servants  were  per- 
sons of  competent  skill,  and  the  company  did  not  authorize  the 
negligence,  it  was  held  that  they  were  not  liable  to  the  adminis- 
trator of  the  person  so  injured.^] 

'1  King  9.  Boston  &  Worcester  Railroad  Corporation,  9  Gush.  R.  112.  See 
Saliivan  v,  M.  &  M.  Railroad,  11  Iowa,  421. 

S  Wiggett  V,  Fox,  86  £ng.  Law  &  £q.  R.  486.  And  see  Tarrant  v.  Webb, 
88  Id.  281 ;  Wright  v.  New  York  Central  Railroad,  28  Barbour,  80. 

8  [Degg  V.  Midland  Railway  Co.  1  Hurl.  &  Norm.  7  78 ;  40  £ng.  Law  &  £q.  R.  876. 
Bnunwell,  B.,  there  said :  **  The  facts  stated  by  the  declaration  and  the  plea  de- 
nrarred  to  may  be  thus  summed  up.  The  defendants  were  possessed  of  a  rail- 
way, and  carnages  and  engines ;  their  servants  were  at  work  on  the  railway  in 
their  service  with  those  carriages  and  engines ;  the  deceased  voluntarily  assisted 
0Ome  of  them  in  their  work ;  other  of  the  defendants'  servants  were  negligent 
about  their  work,  and  by  reason  thereof  the  deceased  was  killed ;  the  defendants' 
servants  were  persons  competent  to  do  the  work ;  the  defendants  did  not  author- 
ize the  negligence. 

**  We  are  of  opinion  that,  under  these  circumstances,  the  action  is  not  main- 
tainable.   The  cases  show  that  if  the  deceased  bad  been  a  servant  of  Uie  defend- 
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§  454.  This  liability  of  the  principal  for  the  misfeasaBces,  and 
negligences,  and  torts  of  bis  agents  and  servants,  extends  not 


ants,  and  injured  under  such  circumstances  as  occurred  here,  no  action  would 
be  maintainable,  and  it  might  be  enough  for  us  to  say  that  those  cases  govern 
this,  for  it  seems  impossible  to  suppose  that  the  deceased,  by  volunteering  his  ser- 
vices, can  have  any  greater  rights  or  impose  any  greater  duty  on  the  defendants 
than  would  have  exbted  had  he  been  a  hired  servant  But  we  were  pressed  by 
an  expression,  to  be  found  in  those  cases,  to  the  effect  that  '  a  servant  undertakes 
as  between  him  and  the  master,  to  run  all  ordinary  risks  of  the  service^  including 
the  negligence  of  a  fellow-servant ;  Wiggett  r.  Fox,  1 1  Exch.  832  ;  S.  C.  86  £ng. 
Bep.  486 ;  and  it  was  said  there  was  no  such  undertaking  here.  But  in  truth 
there  is  as  much  in  the  one  case  as  in  the  other ;  the  consideration  may  not  be  as 
obvious,  but  it  b  as  competent  for  a  man  to  agree,  and  as  reasonable  to  bold  that 
he  does  agree,  that  if  allowed  to  assist  in  the  work,  though  not  paid,  he  will  take 
care  of  himself  from  the  negligence  of  his  fellow-workmen,  as  it  would  be  if  he 
were  paid  for  his  services. 

**  But  we  were  also  told  that  there  was  and  could  be  no  agreement ;  that 
Degg  was  a  wrongdoer,  and  therefore  the  action  was  maintainable.  It  certainly 
would  be  strange  that  the  case  should  be  better,  if  he  were  a  wrongdoer,  than  if 
he  had  not  been.  We  are  of  opinion  that  this  argument  cannot  be  supported. 
We  desire  not  to  be  understood  as  laying  down  any  general  proposition,  that  a 
wrongdoer  nevef  can  maintain  an  action.  If  a  man  commits  a  trespass  to  land, 
the  occupier  is  not  justified  in  shooting  him,  and  probably  if  the  occupier  were 
sporting  or  firing  at  a  mark  on  his  land,  and  saw  a  trespasser,  and  fired  care- 
lessly and  hurt  him,  an  action  would  lie.  Nor  do  we  desire  to  give  any  opinion 
on  the  cases  citedof  Bird  v,  Holbrook,  4  Bing.  628,  and  Lynch  o.  Nurdin,  1  Q. 
B.  29.  But  it  is  obvious,  and  a  truism,  to  say  that  a  wrongdoer  cannot,  any  more 
than  one  who  is  not  a  wrongdoer,  maintain  an  action,  unless  he  has  a  right  to 
complain  of  the  act  causing  the  injury,  and  complain  thereof  against  the  person 
he  has  made  defendant  in  the  action.  Now  it  may  be  that,  had  the  mischief  here 
resulted  from  the  personal  act  of  the  master,  he  knowing  that  the  deceased  was 
there,  the  master  would  have  been  liable ;  and  that,  as  the  defendants'  servants 
knew  the  deceased  was  on  the  railway,  and  because  they  knew  that,  were  guilty 
of  a  wrong  to  him,  they  are  liable  to  an  action ;  but  on  what  reason  or  principle 
should  the  defendants  be  ?  If  a  servant  is  driving  his  master  in  a  carriage,  and 
a  person  gets  up  behind,  and  the  servant,  knowing  it,  drives  carelessly  and  in- 
jures that  person,  the  servant  may  be  liable,  but  why  the  master?  The  law  for 
reasons  of  supposed  convenience,  more  than  on  principle,  makes  a  master  liable 
in  certain  cases  for  the  acts  of  his  servants — not  only  in  cases  in  the  nature  of 
contract,  which  depend  on  different  considerations,  but  in  cases  independent  of 
contract,  such  as  negligent  driving  in  the  public  streets  when  damage  is  thereby 
done.  This  is  a  respibnsibility  the  law  has  put  on  them ;  there  is  a  duty  on  them, 
to  take  care  that  their  servants  do  no  damage  to  others  by  negligence  in  their 
work  for  their  master,  or  to  compensate  the  sufferer  where  such  damage  is  done. 
The  public  interest  may  require  this  for  the  public  benefit ;  but  why  should  a 
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only  to  the  injuries  and  wrongs  of  the  agent,  who  is  immediately 
employed  by  the  principal  in  a  particular  business,  but  also  to 
the  injuries  and  wrongs  done  by  others,  who  are  employed  by 
that  agent  under  him,  or  with  whom  he  contracts  for  the  per- 
formance of  the  business;  for  the  liability  reaches  through  all  the 
stages  of  the  service.^  Thus,  for  example,  where  the  owner  of  a 
house  employed  an  agent  to  repair  the  house  for  a  stipulated 
sum ;  and  -the  latter  contracted  with  C.  to  do  the  work,  and  with 
D.  to  furnish  the  materials ;  and  D.'s  servant,  by  negligently  leav- 
ing the  materials  in  the  road,  occasioned  an  injury  to  the  plain- 
tiff; he  was  held  entitled  to  maintain  an  action  for  damages 

wrongdoer  have  power  to  create  such  a  responsibility,  and  such  a  duty  ?    No 
reason  can  be  assigned.    Some  acts  are  absolutely  and  intrinsically  wrong,  where 
they  directly  and  necessarily  do  an  injury,  as  a  blow ;  others  only  so  from  their 
probable  consequences.    There  is  no  absolute  or  intrinsic  negligence ;  it  is  always 
relative  to  some  circumstances  of  time,  place,  or  person.     It  is  not  negligent  or 
wrong  for  a  man  to  fire  at  a  mark  in  his  own  grounds  at  a  distance  from  others, 
or  to  ride  very  rapidly  in  his  own  park ;  but  it  is  wrong  so  to  fire  near  to,  and  so 
to  ride  on,  the  public  highway ;  and,  though  the  quality  of  the  act  is  not  altered, 
it  is  wrong  in  whoever  does  it,  and  so  far  it  is  as  though  it  were  intrinsically 
wrong.     So  the  act  of  firing,  or  riding  fast  in  an  inclosure,  becomes  wrong  if  the 
person  doing  it  sees  there  is  some  one  near  whom  it  may  damage.     But  the  act 
is  wrong  in  him  only  for  the  personal  reason  that  he  knows  of  its  danger ;  it 
would  not  be  wrong  in  any  one  else  who  did  not  know  that.     Now,  for  a  wilful 
act  intrinsically  wrong  by  a  servant,  the  master  is  not  liable.    By  a  parity  of  rea- 
son he  ought  not  to  be  where  the  act,  not  wrong  in  itself,  is  only  so  for  reasons 
personal  to  the  servant,  and  his  wilful  disregard  of  them.     The  master's  liability 
ought  to  be  limited  to  that  which  he  may  anticipate  and  guard  against,  namely, 
the  middle  class  of  cases  we  have  put.     However  this  may  be,  it  seems  to  us 
there  can  be  no  action  except  in  respect  of  a  duty  infringed,  and  that  no  man  by 
his  wrongful  act  can  impose  a  duty ;  and  as  a  direction  by  the  master  to  drive 
furiously,  or  in  the  way  called  carelessly,  in  his  park,  would  not  be  wrong  in  the 
master,  it  cannot  be  made  so  by  a  trespasser  getting  there  and  being  hurt,  so  that, 
quoad  the  master,  it  is  damnum  absque  injuria ;  and,  if  not  a  wrong  in  the  master 
when  expressly  ordered,  it  cannot  be  if  done  by  the  servant  against  his  orders. 
The  defendants  might,  if  they  had  thought  fit,  have  directed  their  servants  to 
move  and  propel  trucks  against  other  trucks  without  any  notice  or  precaution  ; 
in  short,  to  do  what  the  plaintiff  complains  of,  and  if  their  servants  chose  to  work 
on  those  terms,  although  it  might  be  a  wasteful  way  of  using  their  engines  and 
carriages,  no  one  could  say  it  was  wrongful ;  then  the  deceased  cannot  make  it  so 
by  coming  there  himself.     Upon  these  grounds  then,  whether  he  is  considered  a 
WTongYloer  or  not,  we  are  of  opinion  the  action  cannot  be  maintained,  and  that 
the  plea  is  good."] 

1  See  Reeves  v.  State  Bank,  S  Ohio  State  R.  476. 
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therefor  against  the  owner.^     So,  where  a  warehouseman  em- 
ployed a  master  porter  to  remove  some  barrels  of  flour  from  his 


i  Bush  r.  Steinman,  1  Bos.  &  Pull.  409;  Ante,  §  322,  note  (1.)  [But  the 
authority  of  Bush  v.  Steinman  has  been,  in  the  modem  cases,  entirely  denied. 
See  Knight  t;.  Fox,  5  £xch.  K.  721 ;  1  Eng.  Law  &  £q.  R.  477,  and  Bennett's 
note ;  Overton  v.  Freeman,  8  Eng.  Law  &  Eq.  R.  479  ;  Hilliard  v.  Richardson, 
S  Gray,  349 ;]  Nicholson  v.  Mounsey,  15  East,  R  384 ;  Faley  on  Agency,  by 
Lloyd,  296,  297  ;  Weyland  v.  Elkins,  Holt's  N.  P.  Rep.  227  ;  S.  C.  1  Starkie,  R. 
272;  Smith  on  Merc.  Law,  69,  (2d  edit.);  Id.  pp.  127,  128,  (3d  edit.  1843.) 
Lord  Chief  Justice  Eyre's  opinion,  in  Bush  r.  Steinman,  shows  the  difficulty  oi 
this  doctrine,  and  the  grounds  on' which  it  is  founded.  **  At  the  trial,"  said  he, 
"  I  entertained  great  doubts  with  respect  to  the  defendant's  liability  in  this 
action.  He  appeared  to  be  so  far  removed  from  the  immediate  author  of  the 
nuisance,  and  so  far  removed  even  from  the  person  connected  with  the  imme- 
diate author  in  the  relation  of  master,  that  to  allow  him  to  be  chai^d  for  the 
injury  sustained  by  the  plaintiff,  seemed  to  render  a  circuity  of  action  necessary. 
Upon  the  plaintifTs  recovery,  the  defendant  would  be  entitled  to  an  action 
against  the  surveyor ;  the  surveyor,  and  each  of  the  sub-contracting  parties  in 
succession,  to  actions  against  the  persons  with  whom  they  immediately  con- 
tracted ;  and,  last  of  all,  the  lime-burner  would  be  entitled  to  the  common  action 
against  his  own  servant.  I  hesitated,  therefore,  in  carrying  the  responsibiity 
beyond  the  immediate  master  of  the  person  who  committed  the  injury,  and  I 
retained  my  doubts  upon  the  subject,  till  I  heard  the  argument  on  the  part  of  the 
plaintiflT,  and  had  an  opportunity  of  conferring  with  my  brothers.  They,  includ- 
ing Mr.  Justice  Buller,  are  satisfied  that  the  action  will  lie ;  and,  upon  refle(*tion, 
I  am  disposed  to  concur  with  them,  though  I  am  ready  to  confess,  that  I  find 
great  difficulty  in  stating  with  accuracy  the  grounds  on  which  it  is  to  be  sap- 
ported.  The  relation  between  master  and  servant,  as  commonly  exemplified  in 
actions  brought  against  the  master,  is  not  sufficient ;  and  the  general  proposition 
that  a  person  shall  be  answerable  for  any  injury  which  arises  in  carrying  into 
execution  that  which  he  has  employed  another  to  do,  seems  to  be  too  large  and 
loose.  The  principle  of  Stone  v.  Cartwright,  with  the  decision  of  which  I  am  well 
satisfied,  is  certainly  applicable  to  this  case  ;  but  that  of  Littledale  v.  Lord  Lons- 
dale comes  much  nearer.  Lord  Lonsdale's  colliery  was  worked  in  such  a  man- 
ner by  his  agents  and  servants,  (or  possibly  by  his  contractors,  for  that  would 
have  made  no  difference,)  that  an  injury  was  done  to  the  plaintiflTs  house  ;  and 
his  Lordship  was  held  responsible.  Why  ?  Because  the  injury  was  done  in  the 
course  of  his  Working  the  colliery ;  whether  he  worked  it  by  agents,  by  servants, 
or  by  contractors,  still  it  was  his  work ;  and,  though  another  person  might  have 
contracted  with  him  for  the  management  of  the  whole  concern,  without  his  inter- 
ference, yet,  the  work  being  parried  on  for  his  benefit,  and  on  his  property,  all 
the  persons  employed  must  have  been  considered  as  his  agents  and  servants,  not- 
withstanding any  such  arrangement ;  and  he  must  have  been  responsible  to  all 
the  world,  on  the  principle  of  sic  utere  tuo^  ut  alienum  non  ladas*  Lord  Lons- 
dale having  empowered  the  contractor  to  appoint  such  persons  under  him,  as  be 
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warehouse,  and   the  master  porter  used   his  own   tackle,  and 
brought  and  paid  his  own  men,  and  an  injury  was  done  to  the 


should  think  fit,  the  persons  appointed  would,  in  contemplation  of  law,  have  been 
the  agents  and  servants  of  Lord  Lonsdale.     Nor  can  I  think  that  it  would  have 
made  any  difference,  if  the  injury  complained  of  had  arisen  from  his  Lordship's 
coals  having  been  placed  by  the  workmen  on  the  premises  of  Mr.  Littledale ; 
since  it  would' have  been  impossible  to  distinguish  such  an  act  from  the  general 
course  of  business  in  which  they  were  engaged,  the  whole  of  which  business 
was  carried  on,  either  by  the  express  direction  of  Lord  Lonsdale,  or  under  a 
presumed  authority  from  him.    The  principle  of  this  case,  therefore,  seems  to 
afford  a  ground  which  may  be  satisfactory  for  the  present  action,  though  I  do 
not  say  that  it  is  exactly  in  point.     According  to  the  doctrine  cited  from  Black- 
stone's  Commentaries,  if  one  of  a  family  *  layetb  or  casteth  '  anything  out  of 
the  house,  which  constitutes  a  nuisance,  the  owner  is  chargeable.     Suppose,  then, 
that  the  owner  of  a  house,  with  a  view  to  rebuild  or  repair,  employ  his  own 
servants  to  erect  a  hord  in  the  street,  (which  being  "for  the  benefit  of  the  pub- 
lic, they  may  lawfully  do,)  and  they  carry  it  out  so  far  as  to  encroach  unreason- 
ably on  the  highway ;  it  is  clear  that  the  owner  would  be  guilty  of  a  nuisance ; 
and,  I  apprehend,  there  can  be  but  little  doubt,  that  he  would  be  equally  guilty, 
if^ke  had  contracted  with  a  person  to  do  it  for  a  certain  sum  of  money,  instead 
oi  employing  his  own  servants  for  the  purpose ;  for,  in  contemplation  of  law, 
the  erection  of  the  hord  would  equally  be  iiis  act.    If  that  be  established,  we 
come  one  step  nearer  to^  this  case.     Here  the  defendant,  by  a  contractor,  and 
by  agents  under  him,  was  repairing  his  house ;  the  repairs  were  done  at  his  ex- 
pense, and  the  repairing  was  his  act    If,  then,  the  injury  complained  of  by  the 
plaintiff  was  committed  in  the  course  of  making  those  repairs,  I  am  unable  to 
distinguish  the  case  from  that  of  erecting  the  hord,  or  from  Littledale  v.  Lons- 
dale, unless,  indeed,  a  distinction  could  be  maintained,  (which,  however,  I  do 
not  think  possible,)  on  the  ground  of  the  lime  not  having  been  delivered  on  the 
defendant's  premises,  but  only  at  a  place  close  to  them,  with  a  view  to  being 
carried  on  to  the  premises  and  consumed  there.     My  brother  Buller  recollects 
a  case,  which  he  would  have  stated  more  particularly,  had  he  been  able  to 
attend.    It  was  this.     A  master  having  employed  his  servant  to  do  some  act,  the 
servant,  out  of  idleness,  employed  another  to  do  it ;  and  that  person,  in  carrying 
into  execution  the  orders,  which  had  been  given  to  the  servant,  committed  an 
injur}'  to  the  plaintiff,  for  which  the  master  was  held  liable.     The  responsibility 
was  thrown  on  the  principal,  from  whom  the  authority  originally  moved.     This 
determination  is  certainly  highly  convenient  and  beneficial  to  the  public.   Where 
a  civil  injury  of  the  kind  now  complained  of,  has  been  sustained,  the  remedy 
ought  to  be  obvious,  and  the  persons  injured  should  have  only  to  discover  the 
owner  of  the  house,  which  was  the  occasion  of  the   mischief;   not  be  com- 
pelled to  enter  into  the  concerns  between  that  owner  and  other  persons,  the 
inconvenience  of  which  would  be  more  heavily  felt,  than  any  which  can  arise 
from  a  circuity  of  action.     Upon  the  whole  case,  therefore,  though  I  still  feel 
difficulty  in  stating  the  precise  principle  on  which  the  action  is  founded,  I  am 
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plaintiff  by  the  falling  of  a  barrel  on  him,  in  consequence  of  the 
tackle  failing,  while  it  was  used  by  the  porter's  men  ;  it  was  held, 


satisfied  with  the  opinion  of  my  brothers."  See  this  case  commented  on  in 
Duncan  v.  Findlatcr,  6  Clark  &  Finnell.  R.  894,  903,  909,  913,  by  Lord  Cotting- 
ham,  and  Lord  Brougham,  where  it  seems  to  have  been  thought  to  push  the 
doctrine  of  the  liability  of  the  principal  to  its  fullest  extent.  Mr.  Holt  has. 
appended  a  very  able  note  (p.  229)  on  this  subject,  to  the  case  of  Weyland  v. 
Elkins.  The  following  extract  contains  some  striking  illustrations  and  comments 
on  the  doctrine  :  "  The  responsibility  of  the  master,"  says  he,  "  for  the  acts  of 
his  servant,  has  been  extended  by  recent  cases  to  a  length  beyond  the  ordinary 
course  of  practice,  and  which,  unless  the  principle  be  duly  understood,  may  appear 
contrary  both  to  reason  and  the  principles  of  general  equity.  The  question  is 
of  very  general  concern,  and  the  cases  rest  upon  some  nice  distinctions,  which, 
however  subtle  and  remote,  are  perfectly  consonant  with  the  principles  of  legal 
liability ;  a  very  different  tUing  from  moral  criminality.  The  foundation  of  this 
branch  of  our  law,  is  avowedly  in  the  maxim  of  the  Roman  Code,  (4  Inst,  tit 
5,)  Qui  facii  per  alium^  facit  per  se  ;  namely,  that  the  agency  of  a  servant  is 
but  an  instrument ;  and  that  any  man,  having  authority  over  the  actions  of  an- 
other, who  either  expressly  commands  him  to  do  an  act,  or  puts  him  in  a  condi- 
tion of  which  such  act  is  a  result,  or  by  the  absencef  of  a  due  care  and  ciB- 
trol,  (either  previously  in  the  choice  of  his  servant,  or  immediately  in  the  act 
itself,)  negligently  sufiers  him  to  d#an  injury,  shall  be  responsible  for  the  act  of 
his  servant,  as  if  it  were  the  act  of  himself  All  the  cases  rest  upon  the  develop- 
ment of  this  principle.  We  shall  here  subjoin  some  of  those  main  divisions,  into 
which  it  seems  to  distribute  itself.  1.  The  first  case  of  such  responsibility  is  the 
express  command  of  the  master ;  and  here  the  principle  is  too  obvious  to  need  an 
explanation.  2.  The  second  head  is  that  of  reasonable  presumption,  or,  in  legal 
terms,  a  general  command.  Whatever  a  servant  is  permitted  to  do,  in  the  ordi- 
nary course  pf  his  business,  is  equivalent  to  this  reasonable  presumption  and  gen- 
eral command.  Thus,  if  an  innkeeper  employ  a  drawer  who  serves  his  guests 
with  wine  injurious  to  their  health,  the  party  injured  may  bring  an  action  against 
the  master.  1  Roll.  Abr.  95.  Upon  the  same  princij)le,  by  the  common  law, 
(till  altered  by  the  statute  of  Anne,)  if  a  servant  keep  his  master's  fire  negli- 
gently, so  that  his  neighbor's  house  be  burnt  down  thereby,  an  action  lies  against 
the  master,  because  this  negligence  occurred  in  his  service.  Otherwise,  if  the 
servant,  going  along  the  street  with  a  torch,  by  negligence  set  fire  to  the  house 
of  a  neighbor ;  for  there  he  is  not  in  his  master's  immediate  service,  and  most 
answer  the  damage  personally.  Noj^'s  Max.  ch.  44.  In  all  such  cases,  the  term 
in  our  law  books,  general  command,  is  equivalent  to  the  words,  the  general  depu- 
tation, or  voluntary  substitution,  of  the  servant  for  the  master,  within  the  line  of 
his  particular  employ ;  and,  therefore,  all  the  acts  of  the  servant,  within  such 
particular  line,  are  very  properly  regarded  as  the  acts  of  the  master.  3.  The 
third  head  of  such  responsibility  is,  where  the  absence  of  a  due  care  and  contrd 
by  a  master,  either  in  the  previous  choice  of  a  servant,  or  in  the  immediate  act 
itself,  has  occasioned  an  injury  to  another.    In  all  such  cases,  the  master  is 
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that  the  warehouseman  was  liable  therefor,  and  that  the  men 
were  in  point  of  law  to  be  deemed  his  servants.^     So,  the  owner 


legally  as  well  as  morallj  criminal  for  the  act  of  his  servant,  and,  therefore,  be- 
comes a  subject  of  legal  as  well  as  of  moral  imputation.  Thus,  a  chemist,  who 
employs  an  unskilful  apprentice  to  mix  up  drugs  and  vend  in  his  shop,  and  the 
master  of  a  stage-coach,  employing  a  negligent  driver,  are  responsible  for  the 
'acts  of  their  respective  servants.  Nor  does  it  make  any  distinction  in  these 
cases,  whether  such  injury  be  the  effect  of  negligence  or  wilfulness  in  the  ser- 
▼ant,  so  long  as  it  is  within  the  scope  of  the  master's  employ.  The  reason  of  this 
is  twofold ;  in  the  first  place,  because  the  master,  who  alone  could  know  his  ser- 
vant, is  bound  to  make  choice  of  a  proper  one  in  every  respect,  both  as  to  good 
character,  which  would  exclude  such  wilfulness,  and  as  to  skill,  which  would  ex- 
clude such  negligence.  4.  According  to  the  above  definition,  (that  the  servant 
is  the  deputy  of  the  master  only  within  the  limits  in  which  he  is  employed,)  the 
master  is  not  responsible  for  any  act  of  his  servant,  which  makes  no  part  or  con- 
nection with  his  service,  and  which  he  might  or  would  have  committed  without 
such  service,  such  acts  being  contemporary  only  with  his  service,  but  not  any 
result  from  it  For  example,  if  my  coachman  drive  over  the  leg  of  another 
man,  I  am  responsible  for  the  injury ;  but,  if  he  get  off  his  coach-box  and  horse- 
whip a  man  in  the  street,  it  is  his  act,  and  not  mine.  It  is  nothing  which  I  could 
foresee  or  prevent ;  it  is  not  the  result  of  character,  or  the  absence  of  any  proper 
quality  which  I  ought,  acting  with  ordinary  discretion,  to  have  required  in  a 
driver.  All  the  cases  under  this  exception  rest  upon  the  same  distinctidn.  The 
injurious  act,  for  which  the  master  is  made  responsible,  must  be  something 
growing  out  of  the  particular  service,  and  be  committed,  quatenus  in  servUio, 
5.  To  instance  a  few  more  cases.  In  Bro.  Abr.  tit.  Trespass^  pi.  435,  it  is  said : 
'  If  my  servant,  without  my  notice,  put  my  beasts  in  another's  land,  my  servant 
is  the  trespasser,  and  not  I ;  because,  by  the  voluntary  putting  of  the  beasts 
there,  without  my  assent,  he  gains  a  special  property  for  the  time,  and  so,  to  this 
purpose,  they  are  his  beasts.'  The  reason  here  given,  is  an  example  of  the  sub- 
tility  of  our  old  law-writers,  who  preferred  a  reason,  however  technical  and  re- 
mote, to  one  more  obvious  and  familiar.  In  Middleton  v.  Fowler,  Salk.  282, 
Holt,  C.  J.,  places  the  law  upon  its  proper  foundation,  when  he  states  it,  as  a 
general  position,  Uhat  no  master  is  chargeable  with  the  acts  of  his  servant,  but 
when  he  acts  in  the  execution  of  the  authority  given  him.'  In  other  words 
when  a  servant  quits  sight  of  the  object  for  which  he  was  employed,  and  with- 
out reference  to  his  master's  business  or  orders,  commits,  from  his  own  malice, 
some  wilful  and  independent  act,  he  is  no  longer  presumed  to  be  acting  in  pur- 
suance of  his  general  authority  as  a  servant ;  and,  acconling  to  the  doctrine  of 
Lord  Holt,  his  master  is  not  responsible  for  the  act  which  he  does.  Thus,  in 
HcManus  v.  Cricket,  1  East,  106,  the  Court  of  King's  Bench  determined,  that 
a  master  was  not  liable  in  trespass  for  the  wilful  act  of  his  servant  in  driving  his 

1  Randleson  v,  Murray,  8  Adolph.  &  Ellis,  109.    See  also  Witte  v.  Hague,  2 
Dowl.  &  HyL  83. 
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of  a  ship,  who  appoints  the  master,  and  desires  him  to  appoint, 
and  select,  and  employ,  a  proper  crew,  will  be  responsible  for  the 


master's  carriage  against  another ;  such  act  being  done  without  the  direction  or 
assent  of  the  master;  admitting,  at  the  same  time,  that  the  master  would  be 
liable  for  any  damage  occasioned  by  the  negligence  and  unskilfulness  of  his 
servant,  whilst  in  his  employ.  In  the  same  manner,  although  the  master  of  a 
ship  is  not  discharged  of  his  responsibility  for  the  acts  of  his  crew,  notwithstand- 
ing they  are  done  under  the  direction  of  a  pilot,  who,  by  the  regulations  of  a 
statute,  supersedes  the  master,  for  the  time,  in  the  government  of  the  ship;  yet, 
if  one  of  the  ship's  crew  does  a  wilful  act  of  injury  to  another  ship,  without  any 
direction  from,  or  privity  with,  the  master,  trespass  cannot  be  maintained  against 
the  master,  although  he  was  on  board  at  the  time.  Bowcher  r.  Noidstrom, 
1  Taunt,  568 ;  and  see  the  cases  referred  to  in  the  argument  So,  in  a  later 
case,  Nicholson  v.  Mounsey,  15  East,  384,  it  was  determined,  that  the  captain  of 
a  sloop-of-war  was  not  responsible  in  an  action  on  the  case,  which  is  a  material 
distinction,  for  damages  done  by  running  down  another  vessel ;  the  mischief 
appearing  to  have  been  committed  during  the  watch  of  the  lieutenant,  who  was 
upon  deck,  and  had  the  actual  management  of  the  sloop  at  the  time  ;  and  when 
the  captain  was  not  upon  deck,  and  was  not  called  by  his  duty  to  be  there. 
jThat  case,  however,  was  determined  upon  this  principle  :  1.  That  the  defend- 
ant and  the  lieutenant  were  equally  the  servants  of  a  superior,  and  stationed  on 
board  by  the  same  authority.  2.  That  the  defendant  had  no  power  either  to 
appoint  or  dismiss  his  officers  and  crew.  6.  With  respect  to  the  description  of 
agents  and  servants,  for  whose  acts  the  master  may  be  responsible,  there  is  a 
peculiarity  in  the  English  law,  which  embraces  a  very  wide  and  extensive  rela- 
tion. In  the  civil  law  the  liability  was  narrowed  to  the  person  standing  in  the 
relation  of  a  paterfamilias  to  the  wrongdoer.  Dig.  Lib.  9,  tit  8.  Our  law  ex- 
tends not  only  to  cases  where  the  agent  is  a  domestic,  but  it  throws  the  respon- 
sibility upon  the  principal,  from  whom  the  authority,  of  which  the  injury  is  a 
consequence,  originally  moved.  Thus,  where  a  master,  having  employed  his 
servant  to  do  some  act,  and  the  servant,  out  of  idleness,  employed  another  to  do 
it,  and  that  person,  in  carrying  into  execution  the  orders,  which  had  been  given 
to  the  servant,  committed  an  injury  to  the  plaintiff,  the  master  was  held  respon- 
sible. Reported  from  Buller,  J.,  by  Eyre,  C.  J.,  iu  Bush  ».  Steinman,  1  Bos.  & 
Pull.  404.  7.  The  general  proposition,  that  a  person  shall  be  answerable  for  an 
injury,  which  arises  in  carrying  into  execution  that  which  he  has  employed  an- 
other to  do,  is  perhaps  too  large  and  loose ;  but  in  the  case  of  Littledale  v.  Lord 
Lonsdale,  2  H.  Bl.  267-269;  and  in  Bush  v,  Steinman,  1  Bos.  &  Pull.  404,  the 
principle  was  carried  to  a  great  extent.  In  the  former  case,  the  defendant  was 
held  responsible  for  an  injury  to  the  plaintiff's  horse,  done  by  persons  with 
whom  he  had  contracted,  (and  not  merely  employed  as  agents  or  servants,)  to 
work  a  colliery,  on  the  ground  that  the  colliery  was  the  defendant's  property; 
that  it  was  upon  his  land  ;  and  that  the  description  of  persons  working  it  could 
make  no  difference  in  his  responsibility.  In  Bush  v,  Steinman,  the  decision  was 
this :    A,  having  a  house  by  the  road-side,  contracted  with  B  to  repaur  it  for  a 
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negligent  acts  of  the  crew,  for  they  are  to  be  deemed  his  servants 
for  the  management  and  government  of  the  ship.^  [But  the  own- 
ers of  a  vessel  are  not  liable  for  the  negligence  of  stevedores  em- 
ployed to  unload  the  cargo  by  the  consignees  of  the  charterers 
of  the  vessel,  for  a  gross  sum.^]     The  same  principle  prevails, 


stipulated  sum ;  B  contracted  with  C  to  do  the  work ;  and  C  with  D  to  furnish 
the  materials.  The  servant  of  D  brought  a  quantity  of  lime  to  the  house  and 
placed  it  in  the  road,  by  which  the  plaintiflTs  carriage  was  overturned ;  it  was 
held,  that  A  was  answerable  for  the  damage  sustained.  In  this  case,  the  Court 
principally  relied  upon  the  case  of  Littledale  v.  Lonsdale.  See  likewise,  Stone 
v.  Cartwright,  6  T.  K.  411 ;  Flower  v,  Adam,  2  Taunt  814  ;  Payne  v.  Rogers, 
2  H.  B.  350 ;  Leslie  i;.  Pounds,  4  Taunt.  649."  See  also  Laugher  i\  Pointer, 
6  Barn.  &  Cressw.  647,  where  most  of  the  cases  are  reviewed  ;  Hughs  v.  Boyer, 
9  Watts,  K  659;  jVlilligan  v.  Wedge,  12  Adolph.  &  Ellis,  737,  742;  Brown  v. 
Lent,  20  Verm.  533.  [The  authority  of  Bush  t;.  Steinman  seems  to  be  shaken 
in  a  recent  English  case,  Reedie  v,  London  &  Northwestern  Railway  Co.  4 
Welsby,  Hurlstone,  &  Gordon,  244.] 

1  Per  Littledale,  J.,  in  Laugher  v.  Pointer,  6  Barn.  &  Cressw.  647,  554,  per 
Lord  Tenderden  ;  Id.  p.  574-576. 

2  [Linton 'v.  Smith,  8  Gray,  147.  Thomas,  J.,  there  said :  "  The  defendants  were 
the  owners  of  an  Engjish  vessel  called  The  Syphax.  They  entered  into  a  char- 
ter-party to  take  a  cargo  from  London,  and  deliver  it  alongside  of  the  vessel  to 
the  owners  in  the  port  of  Boston.  The  consignees  of  the  vessel  in  Boston,  with 
the  consent  of  the  master,  made  a  contract  with  John  and  Daniel  Hurley,  steve- 
dores, to  discharge  the  cargo  on  to  the  wharf.  By  this  contract,  the  stevedores 
were  to  unload  the  entire  cargo  for  a  certain  gross  sum,  to  find  all  that  was 
necessary  therefor,  and  to  make  good  all  damage  to  the  cargo  in  unloading ;  the 
master  and  crew  having  nothing  to  do  with  it.  The  business  of  stevedores  is 
a  separate,  distinct,  well-recognized  business  in  Boston,  which  the  Hurleys  had 
followed  for  many  years.  While,  under  this  contract,  the  stevedores  were  un- 
loading the  vessel,  the  plain tifi's  leg  was  broken  through  the  negligence  of  the 
stevedores  or  the  men  in  their  employ. 

"  The  question  is,  whether  the  owners  of  the  vessel  are  liable  for  that  injury  ? 
This  question,  stated  in  another  form,  is,  whether  the  relation  existing  between 
the  owners  of  the  vessel  and  the  stevedores  was  that  of  master  and  servant  or 
contractor  and  contractee.  (The  word  is  a  bad  one,  but  there  is  no  substi- 
tute.) 

"  The  general  rule  is,  that  he  who  does  the  injury  must  respond.  The  well- 
known  exception  is,  that  the  master  shall  be  responsible  for  the  doings  of  the 
servant  whom  he  selects  and  through  whom,  in  legal  contemplation,  he  acts. 

^*  But  when  the  person  employed  is  in  the  exercise  of  a  distinct  and  indepen- 
dent employment,  and  not  under  the  immediate  supervision  and  control  of  the  em- 
ployer, the  relation  of  master  and  servant  does  not  exist,  and  the  liability  of  a 
master  for  his  servant  does  not  attach. 
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where  the  owner  of  a  farm  has  it  in  his  own  hands,  and  he  does 
not  personally  interfere  in  the  management,  but  appoints  a  bailiff 


"  Such,  we  think,  is  the  case  at  bar.  The  Hurleys  were  exercising  a  distinct 
business,  under  an  entire  contract,  for  a  gross  sum.  The  relation  is  that  of  con- 
tractor and  contractee.  ^ 

"  The  law  upon  this  subject  has  been  so  recently  considered  by  us  in  Billiard 
V.  Richardson,  3  Gray,  849,  that  we  content  ourselves  with  referring  to  two  or 
three  cases  quite  directly  in  point. 

**  In  the  well-known  case  of  Laugher  v.  Pointer,  5  B.  &  C.  547,  the  owner  of 
a  carriage  hired  of  a  stable-keeper  a  pair  of  horses  to  draw  it  for  a  day,  the  owner 
of  the  horses  providing  a  driver,  through  whose  negligent  driving  an  injury  was 
done  to  the  horse  of  a  third  person.  It  was  held  by  Liord  Tenterden  and  Little- 
dale,  J.,  that  the  owner  of  the  carriage  was  not  liable.  Bay  ley  and  Holroyd,  J  J., 
dissenting. 

"  The  case  of  Quarman  v,  Burnett  arose  in  the  Exchequer  upon  the  same  state 
of  facts  as  in  Laugher  v.  Pointer.  The  Court  of  Exchequer  adopted  and  affirmed 
the  view  of  the  law  before  taken  by  Lord  Tenderden  and  Mr.  Justice  Littledale, 
and  held  that  the  owner  was  not  liable ;  a  very  elaborate  opinion  being  delivered 
by  Mr.  Baron  PaAe.    6  M.  &  W.  499. 

♦*In  Milligan  v.  Wedge,  12  Ad.  &  El.  737,  and  4  P.  &  Dav.  714,  the  buyer  of 
a  bullock  at  Smithfield  Market  employed  a  licensed  drover  to  drive  it  from 
Smithfield.  The  drover  employed  a  boy  to  drive.  Mischief  was  occasioned  by 
the  bullock  through  the  careless  driving  of  the  boy.  It  was  held  by  all  the  judges 
of  the  Queen's  Bench  that  the  owner  of  the  bullock  was  not  liable. 

"  There  is  also  a  well-considered  case  in  Michigan,  to  the  same  point  De  For- 
rest V,  Wright,  2  Mich.  368.  A  public  licensed  drayman  was  employed  to  haul  a 
quantity  of  salt  from  a  warehouse  and  deliver  it  at  the  store  of  the  employer,  at 
so  much  a  barrel.  While  in  the  act  of  delivering  it,  one  of  the  barrels,  through 
the  carelessness  of  the  drayman,  rolled  against  and  injured  a  person  on  the  side- 
walk. The  Court  held, that  the  employer  was  not  liable  for  the  injury;  the  dray- 
man exercising  a  distinct  and  independent  employment,  and  not  being  under  the 
immediate  control  and  supervision  of  the  employer. 

"The  case  of  Raridleson  r.  Murray,  8  Ad.  &  El.  109,  and  8  Nev.  &  P.  239, 
would  seem  at  first  to  conflict  with  the  cases  before  referred  to.  A  warehouse- 
man employed  a  porter  to  remove  a  barrel  from  his*  warehouse.  The  master- 
porter  employed  his  own  men  and  tackle.  Through  the  negligence  of  the  men 
the  tackle  failed,  and  the  barrel  fell  and  injured  the  plaintiff.  The  warehouse- 
man was  held  liable.  The  report  does  not  show  whether  the  porter  was  acting 
upon  a  contract  to  do  the  job  for  a  specific  sum  or  on  wages.  The  case  is  pot, 
in  the  decision,  on  the  relation  of  master  and  servant  See  remarks  of  Lord 
Denman,  C.  J.,  and  Williams,  J.,  in  Milligan  v.  Wedge,  12  Ad.  &  El.  741,  742, 
and  4  P.  &Dav.  717. 

"  The  distinction  upon  which  these  cases  and  many  others  referred  to  and  ex- 
amined in  Milliard  v.  Hichardson  turns  is,  whether  the  relation  of  master  and 
servant  exists,,  or  that  of  contractor  and  contractee.    The  line  of  separation  may 


CH.  XVn.]  THIRD   PERSONS  AGAINST  PRINCIPALS.  649 

or  hind,  who  hires  other  persons  under  him,  all  of  them  being 
paid  out  of  the  funds  of  the  owner,  and  selected  by  himself,  or 
by  a  person  specially  deputed  by  him  ;  for  the  owner  will  be  an- 
swerable for  any  damage,  which  happens  through  their  default, 
because  their  neglect  or  default  is  his,  as  they  are  appointed  by 
and  through  him.^  So,  in  the  case  of  a  mine,  if  the  owner  em- 
ploys a  steward  or  manager  to  superintend  the  working  of  the 
mine,  and  to  hire  under-workmen,  and  he  pays  them  on  behalf 
of  the  owner ;  these  under-workmen  become  the  immediate 
servants*  of  the  owner,  and  the  owner  will  be  answerable  for 
their  default  in  doing  any  acts  on  account  of  their  employer.^ 
So,  where  a  corn-factor  was  absent  from  his  shop,  and  daring 
his  absence,  his  sister  managed  his  business ;  and  she,  wanting 
to  send  out  some  corn  to  a  customer,  for  this  purpose  employed 
a  person,  who  occasionally  worked  for  her  brother,  and  who,  at 
the  time  of  such  employment,  was  in  a  state  of  inebriety ;  and 
the  man  so  employed,  contrary  to  the  practice  in  the  corn-factor's 
shop,  took  put  the  corn  on  a  small  warehouse  trijck,  which  he 
negligently  left  in  the  road,  whereby  a  person,  driving  along  in  a 
chaise,  was  injured ;  it  was  held  that  the  corn-factor  was  liable 
in  an  action  at  the  suit  of  the  person  injured,  for  this  negligent 
act  of  the  drunken  man,  upon  the  ground,  that  the  employment 
of  a  drunken  man  was  in  itself  an  act  of  negligence,  and  that, 
by  such  employment  through  his  agent,  the, corn-factor  set  the 
whole  thing  in  motion,  and  must,  therefore,  be  liable  for  the  con- 
8equences.3  So,  where  the  owner  of  land  employed  a  mechanic 
to  make  a  drain  for  him  on  the  land,  and  to  extend  it  therefrom 
to  a  public  drain,  the  mechanic  procuring  the  necessary  materials, 
hiring  laborers,  and  charging  a  compensation  for  his  services  and 


be  sometimes  indistinct  and  shadowy,  but  in  the  case  before  us  it  is  sufficiently 
clear. 

"  We  are  of  opinion,  upon  the  facts  stated,  that  the  owners  of  the  vessel  were 
not  liable,  and  that  the  exceptions  must  be  sustained."  See  also  Blakie  v,  Sten- 
bridfre,  24  Boston  Law  Rep.  428.] 

1  Ibid. 

a  Ibid. ;  Stone  v.  Cartwright,  6  Term  R.  416 ;  Littledale  i;.  Lord  Lonsdale,  2 
H.  Black.  R.  267,  269 ;  Bush  r.  Stcinman,  1  Bos.  &  Pull.  404. 

3  Wanstall  v.  Pooley,  Mich.  Term,  1841,  Q.  B.,  cited  6  Clark  &  Finnell.  R. 
910,  note.  See  also  Dunlap  v.  Findlater,  6  Clark  &  Finnell.  R.  894,  908,  909 
910. 
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disbursements ;  it  was  held,  that  the  mechanic  was  to  be  deemed 
in  the  service  of  his  employer,  so  as  to  make  the  employer 
responsible  to  a  third  person,  who  sustained  damage  in  his  prop- 
erty by  reason  of  the  want  of  skill,  or  want  of  due  care  and  dil- 
igence, on  the  part  of  the  mechanic,  and  those  employed  under 
him  in  digging  the  drain.^  (So  where  A  employed  B  at  a  stip- 
ulated sum,  to  remove  a  house  from  one  side  of  the  street  to 
the  other,  and  B  hired  all  the  hands,  A  having  nothing  to  do 
with  the  operations  in  moving  the  building,  A  was  nevertheless 
held  liable  for  the  negligence  of  B,  in  leaving  a  hole  open  in  the 
street,  whereby  the  plaintiff's  horse  was  killed.^  The  simple 
fact,  however,  that  the  person  who  did  the  work  was  employed 
by  the  job,  and  not  by  the  day,  cannot  be  decisive  upon  the 
question  of  the  employer's  liability.  For  if  the  relationship  of 
master  and  servant  exists  at  the  time ;  if  the  employer  had  the 
power  to  control  the  manner  in  which  the  work  is  done,  he  is 
responsible  for  the  negligence  of  the  servant  who  executes  it.* 
So  in  Burges^  v.  Gray,*  the  defendant  had  employed.one  Palmer 
to  make  a  drain  from  his  house  to  the  street  sewer,  and  Palmer's 
men  left  a  pile  of  dirt  in  the  street,  whereby  the  plaintiff  was 
injured  ;  but  the  jury  having  found  upon  the  evidence  that  the 
defendant  had  not  completely  parted  with  the  control  over  the 
work,  the  Court  of  Common  Pleas  held  him  legally  liable  for 
the  injury,  although'  Palmer  was  doing  the  work  by  contract,  and 
was  himself  a  master-builder.     [The  liability  of  one  person  for 

• 

1  Stone  V.  Codman,  15  Pick.  R.  297..  It  does  not  appear,  that  in  this  case  the 
work  was  undertaken  to  be  done  by  the  mechanic  by  the  job,  or  as  an  indepen- 
dent employment.  If  it  had  been,  it  might  have  admitted  of  a  very  different  con- 
sideration. [And  see  Peachey  v,  Rowland,  16  £ng.  Law  &  £q.  K  442,  and 
Bennett's  note.]     See  post,  §  454  a. 

2  [Wiswall  t;.  Brinson,  10  Iredell,  554 ;  Sed  qucere,  and  Ruffin,  C.  J.,  dissented, 
in  an  able  judgment.  In  Stone  v,  Cheshire  Railroad  Corporation,  19  N.  Hamp. 
R.  100,  where  a  railroad  corporation  contracted  with  certain  persons  to  build  a 
section  of  the  road,  and  while  the  contractors,  or  their  servants,  were  blasting 
rocks  upon  the  road,  and  a  stone  fell  upon  the  plaintiff  and  injured  him,  it  was 
held,  that  he  had  his  remedy  against  the  railroad  corporation  ;  and  the  cases  of 
Bush  V.  Steinman,  and  Lowell  v,  Boston  &  Lowell  Railroad,  23  Pick.  24,  were 
fully  approved.] 

3  Sadler  v.  Henlock,  4  El.  &  Bl.  570;  80  Eng.  Law  &  Eq.  R.  167.  See  the 
case  stated,  post,  §  454  c,  in  the  judgment  to  Hilliard  v,  Richardson. 

^  1  Com.  B.  Rep.  578;  See  post,  opinion  in  Hilliard  t;.  Richardson. 
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damages  arising  from  the  negligence  or  misfeasance  of  another, 
on  the  principle  of  respondeat  superior^  is  confined  in  its  applica- 
tion to  the  relation  of  master  and  servant,  or  principal  and  agent, 
and  does  not  extend  to  cases  of  independent  contracts  not  cre- 
ating those  relations,  and  where  the  employer  does  not  retain 
the  control  over  the  mode  and  manner  of  the  performance  of  the 
work  under  the  contract.  But  where  the  employer  retains  the 
control  and  direction  over  the  mode  and  manner  of  doing  the 
work,  and  an  injury  results  from  the  negligence  or  misconduct  of 
the  contractor  or  his  servant  or  agent,  the  employer  is  placed 
under  a  liability  equal  and  similar  to  that  which  exists  in  the 
ordinary  case  of  principal  and  agent.^] 

§  454  a.  But  here  again  nice  questions  have  arisen  in  the 
application  of  this  last  doctrine  to  cases  of  sub-agency,  where 
the  facts  presented  the  inquiry,  when,  and  under  what  circum- 
stances, the  parties  employed  are  to  be  deemed  the  servants  or 
sub-agents  of  the  principal  employer,  and  when  only  the  sub- 
agents  of  the  immediate  person,  by  whom  they  ar^  actually  em- 
ployed. In  the  former  case,  the  principal  employer  is  liable  for 
their  negligent  acts ;  in  the  latter,  not.  Some  cases  may  be  put 
to  illustrate  the  embarrassments  which  occasionally  surround 
the  subject,  and  perhaps  make  it  difficult  to  lay  down  any  posi- 
tive rule  of  distinction,  applicable  to  all  the  varieties  of  human 
transactions.  In  one  case,  a  builder  was  employed  by  a  com- 
mittee of  a  club  to  make  extensive  alterations  and  improvements 
in  the  club-house,  and,  among  other  things,  to  prepare  and  fix 
the  necessary  gas-fittings.  The  builder  made  a  sub-contract 
with  a  gas-fitter,  to  execute  the  latter  portion  of  the  work,  by 
whom,  or  whose  servants,  it  was  performed  in  such  a  negligent 
manner,,  that  the  gas  exploded,  and  seriously  injured  the  plaintiff 
and  his  wife.  A  suit  was  brought  against  the  builder;  and  the 
question  arose  whether  he  was  responsible  for  the  injury.  It 
was  held,  that  he  was  not,  because  the  gas-fitter  did  not  stand  to 
him  in  the  relation  of  a  servant,  but  was  a  mere  sub-contractor.^ 


1  [Cincinnati  r.  Stone,  5  Ohio  St.  R.  88.  See  Clark  v.  Vermont  &  Canada 
Railroad,  28  Verm.  108;  Pawlet  v.  Rutland  &  Wash.  Railroad,  Id.  297.  See 
Blackwell  r.  Wiswall,  24  Barbour,  856  ;  Ladd  v,  Chotard,  1  Alab.  366 ;  Felton  v. 
Deall,  22  Verm.  1 70.] 

2  Rapson  v,  Cubitt,  9  Mees.  &  Welsb.  710.  See  also  Winterbottom  v.  Wright, 
10  Mees.  &  Welsb.  R.  109,  111. 


552  AGENCY.  [CH.  XYU. 

In  another  case,  where  the  buyer  of  a  buUock  employed  a 
licensed  drover  to  drive  it  from  Smithfield,  in  London,  to  his 
slaughter-house,  without  the  city;  and,  by  the  by-laws  of  the 
city,  no  person  but  a  licensed  drover  can  drive  cattle  for  hire 
from  Smithfield,  though  the  owner  may  drive  them  himself;  the 
drover  employed  a  boy  to  drive  the  bullock  to  tht  slaughter- 
house ;  and  the  bullock  did  the  mischief  complained  of^  while 
the  boy  was  driving  him  ;  it  was  held,  that  the  boy  was  not  the 
servant  of  the  butcher,  and,  therefore,  he  was  not  liable  for  the 
negligent  acts  of  the  boy.^  [In  another  case,  a  railroad  company 
contracted  under  seal  with  certain  persons,  to  make  a  portion  of 
the  line,  and,  by  the  contract,  reserved  to  themselves  the  power 
of  dismissing  any  of  the  workmen  of  the  contractors ;  the  work- 
men in  constructing  a  bridge  over  a  public  highway,  negligently 
caused  the  death  of  a  person  passing  along  the  highway  beneath, 
by  allowing  a  stone  to  fall  upon  him ;  after  elaborate  argument, 
it  was  decided,  in  an  action  against  the  company,  by  the  admin- 
istratrix of  the  deceased,  that  they  were  not  liable,  and  that  the 
terras  of  the  contract  did  not  make  any  difference.^]  The  ground 
of  these  decisions  seems  to  have  been,  that,  where  the  party 
employed  by  the  principal  exercises  a  distinct  and  independent 
employment,  he,  and  the  persons  whom  he  employs  under  him, 
are  not  to  be  deemed  the  servants  of  the  principal,  but  he  stands 
in  the  relation  of  a  sub-contractor  only,  and  the  persons  employ- 
ed by  him  are  his  own  servants.^ 

[§  454  b.  Thus,  where  the  defendants  contracted  to  pave  a 
certain  highway  district,  but  sub-contracted  with  B  to  pave  a 
particular  street  therein,  and  B's  men  negligently  left  a  pile  of 
paving-stones  in  the  street,  over  which  the  plaintiff  fell  and  broke 


1  Milligan  v.  Wedge,  12  Adolph.  &  Ell.  739.  [This  case  is  explained  in 
Sadler  v.  Hancock,  80  Eng.  Law  &  Eq.  R.  169 ;  4  El.  &  Bl.  670.] 

,2  Reedie  v.  London  &  Northwestern  Railway  Co.  4  Welsby,  Hurlstone,  & 
Gordon,  244.  See  Cuthbertson  v.  Parsons,  10  Eng.  Law  &  Eq.  R.  452; 
Buffalo  r.  Holloway,  3  Seld.  493;  liickcock  v.  Plattsburgh,  TS  N.  Y.  R.  161  i 
Kelly  V.  New  York,  1  Kernan,  432  ;  Storrs  r.  Utica,  17  N.  Y.  K  107;  Blake  r. 
Ferris,  1  Selden,  48  ;  Pack  v.  Mayor  of  N.  Y.  4  Seld.  222. 

3  See  Mllligan  u.  Wedge,  12  Adolph.  &  Ell.  737,  and  particularly  what  was  said 
by  Lord  Denman,  and  by  Mr.  J.  Williams.  See  also  Martin  t;.  Temperley,  4 
Q.  B.  Rep.  298  ;  The  Jurist,  February  25, 1848,  No.  820,  p.  150.  See  The  Agri- 
cola,  Id.  pp.  157, 159. 
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bis  leg,  it  was  held  that  the  defendants  were  not  liable,  although 
they  furnished  all  the  stones,  and  sent  them  to  the  street  in  their 
carts.^  So,  where  the  defendant  employed  A  to  fill  in  the  earth 
over  a  drain  leading  from  the  defendant's  house  to  the  main 
sewer  in  the  highway,  and  A's  men,  after  filling  up  the  drain,  left 
the  earth  ^led  up  so  high  above  the  level  of  the  road,  that  the 
plaintiff  drove  against  it  and  was  injured,  it  was  held  that  the 
defendant  was  not  liable,  A  doing  the  work  as  a  contractor,  and 
the  defendant  not  having  anything  to  do  with  the  manner  in 
which  the  work  was  done,  and  the  negligent  manner  not  being 
necessary  to  the  execution  of  the  work.^  So  in  Knight  v.  Fox,^ 
a  railway  company  entered  into  a  contract  with  A  to  construct 
a  branch  line  ;  A  contracted  with  the  defendant  to  erect  a  tubu- 
lar bridge,  part  of  the  works ;  the  defendant  had  a  surveyor,  C, 
whom  he  paid  by  a  yearly  salary  of  £250,  to  attend  to  his  gen- 
eral business ;  and  after  obtaining  the  contract  for  the  bridge,  he 
contracted  wittx  C  to  provide  the  necessary  scaffolding,  for  which 
he  was  to  receive  £40  irrespective  of  his  salary,  the  defendant 
to  furnish  the  requisite  materials  including  lights.  One  of  the 
poles  of  the  scaffolding  rested  on  a  highway,  and  from  the  want 
of  sufficient  light,  the  plaintiff  fell  over  the  pole  at  night  and 
broke  her  leg.  It  was  held  that  the  defendant  was  hot  liable 
for  the  injury ;  C  being  at  the  time  in  the  relation  of  a  sub- 
contractor to  the  defendant,  and  not  a  servant,  or  agent  In 
like  manner  where  a  railway  company  contracted  with  B  to 
excavate  a  road  in  order  to  lay  an  embankment  for  the  railway, 
and  the  work  was  done  under' the  general  superintendence  of 
the  company's  surveyor,  who  furnished  the  plans,  but  the  fore- 
man of  B  was  the  person  to  decide  in  what  manner  the  direc- 
tions of  the  surveyor  should  be  carried  out,  and  the  surveyor 
directed  the  foreman  to  cut  through  only  the  half  of  a  certain 
road  at  once ;  but  B's  men,  notwithstanding  this  direction,  cut 
through  the  whole,  whereby  the  plaintiff's  adjoining  land  w^ 


1  Overton  v.  Freeman,  8  Eng.  Law  &  Eq.  R.  479;   11  Com.  B.  Rep.  867. 
See  llilliard  v,  Richardson,  post,  §  454  c. 

.«  Peachey  t;.  Rowland,  18  Com.  B.  Rep.  182;  16  Eng.  Law  &  Eq.  R.  442, 
and  Bennett's  note. 

3  1  Eng.  Law  &  Eq.  R.  477,  and  Bennett's  note;  6  Exch.  R.  721. 
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inundated,  it  was  held  that  the  railway  company  was  not  liable 
for  the  injury.^] 

[  §  454  c.  This  whole  subject  of  the  law  of  Respondeat  supe* 
rior  was  fully  examined  in  a  late  case  in  Massachusetts,  in  which 
the  authorities  were  very  elaborately  and  critically  examined  by 
Judge  Thomas,  and  the  true  principle  of  the  law  on  uiis  subject 
clearly  stated.  In  that  case  the  evidence  tended  to  prove  the 
following  facts :  Between  the  hours  of  five  and  six  in  the  after- 
noon of  December  5th,  1851,  the  plaintiff  was  driving  in  a 
wagon  in  and  through  a  highway,  when  the  horse  suddenly 
took  fright  at  a  pile  of  boards  lying  by  the  side  of  the  way,  but 
within  its  limits,  bolted  from  his  course,  and  carried  the  .wheel  of 
the  wagon  violently  against  a  post  near  the  edge  of  the  sidewalk, 
whereby  the  plaintiff  was  thrown  violently  from  the  wagon,  and 
seriously  injured.*  The  boards  were  placed  there  the  same  after- 
noon, and  not  long  before  the  occurrence  of  the  accident,  by  a 
teamster,  acting  under  the  direction  of  Lewis  Shaw,  with  the 
intention  of  allowing  them  to  remain  till  the  morning  of  the 
next  day,  and  then  removing  them  to  the  land  adjoining  the 
highway.  This  land,  and  the  buildings  upon  it,  belonged  to  the 
defendant,  and  were  in  his  possession,  except  so  far  as  they  were 
occupied  by  Shaw  in  the  execution  of  a  written  contract  with 
the  defendant,  and  under  license  from  him.  By  that  contract, 
Shaw  agreed,  for  a  specific  price,  and  before  a  day  named,  to 
alter  a  certain  paper  factory  into  two  dwelling-houses,  according 
to  a  plan  and  specifications  annexed  to  the  contract,  and  to 
make  certain  repairs  thereon,  and  to  furnish  all  the  requisite  ma- 


1  [Steel  V.  The  Southeastern  Railway  Co.  82  £ng.  Law  &  £q.  B.  866.  Ci 
well,  J.,  said :  **  I  also  am  of  opinion  that  there  was  no  evidence  in  this  case  that 
could  properly  have  been  left  to  the  jury  to  show  that  the  defendants  or  their 
servants  had  b^en  guilty  of  any  such  negligence  as  to  make  them  responsible. 
The  person  who  did  the  work  proved  that  he  was  employed  by  Furness.  If  it 
could  have  been  shown  that  the  plaintiff's  land  was  flooded  in  consequence  of 
something  done  by  the  orders  of  Mr.  Phillips,  the  company's  surveyor,  it  might 
have  been  said  that  it  was  the  same  as  if  Phillips  had  done  it  with  his  own  hands, 
and  then  the  company  would  have  been  responsible.  But,  it  seems  that  the 
order  given  by  Phillips  was,  to  do  the  work  in  a  different  manner  from  that 
adopted  by  Furness's  men.  This  was  work  done  under  a  contract^ — whether 
parol  or  otherwise,  is  immaterial,  —  and  there  is  nothing  to  show  negligence  in 
any  one  for  whose  acts  the  company  are  responsible/'] 
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terials.  The  defendant  also  gave  Shaw  license  to  use,  while  he 
should  be  engaged  in  the  execution  of  the  contract,  one  of  the 
buildings  upon  the  land  to  shape  and  finish  work  for  buildings 
of  his  own,  in  which  the  defendant  had  no  interest.  Shaw  pro- 
cured the  boards  and  brought  them  to  the  place,  chiefly  for  the 
purpose  of  using  them  in  the  alteration  of  the  defendant's  build- 
ings, under  the  written  contract,  and  was,  at  the  time  of  the 
accident,  actually  engaged  in  the  execution  of  that  contract. 
The  presiding  judge  instructed  the  jury,  among  other  things, 
that  "  the  act  of  laying  and  leaving  the  boards  in  the  highway 
by  Shaw  must,  for  the  purposes  of  this  action,  be  deemed  the 
act  of  the  defendant ; "  and  that,  <<  as  the  boards  at  which  it 
was  alleged  that  the  horse  took  fright,  were  procured  by  Shaw, 
to  be  used,  in  whole  or  in  part,  in  performance  and  execution 
of  the  written  contact  between  him  and  the  defendant,  and 
were  materials  necessary  therefor,  the  defendant  was  responsi- 
ble for  the  acts  of  Shaw,  in  placing  the  boards  in  the  highway, 
and  suffering  them  to  remain  there ;  and  that  bis  liability  in 
relation  thereto  was  in  all  respects  the  same  as  the  liability  of 
Shaw."     But  this  ruling  was  reversed  by  the  whole   Court.^ 


1  [Hilliard  v.  Richardson,  S  Gray,  S49.  In  a  very  elaborate  jndgment,  Thomas, 
J.,  said :  *^  The  questions  raised  by  the  report  are  upon  the  instructions  given  by 
the  presiding  judge  to  the  jury.  The  material  question,  that  upon  which  the 
case  hinges,  is  whether,  upon  the  facts  reported,  the  defendant  is  liable  for  the 
acts  and  for  the  negligence  and  carelessness  of  Shaw.  In  looking  upon  the  case 
reported,  it  is  to  be  observed,  1st  That  the  acts  done  by  Shaw,  and  which  are 
charged  as  negligence,  were  not  done  by  any  specific  direction,  or  order,  or  re- 
quest of  the  defendant.  2dly.  That  between  the  defendant  and  Shaw  the  ordi- 
nary relation  of  master  and  servant  did  not  exist.  8dly.  That  the  acts  done, 
and  which  are  charged  as  negligence,  were  not  done  upon  the  land  of  the  de- 
fendant They  did  not  consist  in  the  creating  or  suffering  of  a  nuisance  upon 
his  own  land,  to  the  injury  of  another.  4thly.  That  the  boards  placed  in  the 
highway  were  not  the  property  of  the  defendant ;  that  he  had  no  interest  in 
them,  and  could  exercise  no  control  over  them.  6thly.  That  the  defendant  did 
not  assume  to  exercise  any  control  over  them.  6thly.  That  there  is  no  evidence 
of  any  purpose  on  the  part  of  the  defendant  to  injure  the  plaintiff,  or  anybody 
else,  or  so  to  use  his  property,  or  suffer  it  to  be  so  used,  as  to  occasion  an  injury. 
Was  the  defendant  liable  for  the  negligent  acts  of  Shaw  in  the  use  of  the  high- 
way ?  As  a  matter  of  reason  and  justice,  if  the  question  were  a  new  one,  it 
would  be  difficult  to  see  on  what  solid  ground  the  claim  of  the  plaintiff  could 
rest  But  he  says  that  such  is  the  settled  law  of  this  Commonwealth,  and  that 
the  question  is  now  no  longer  open  for  diacusBion.    Three  cases  are  especially 
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But  where  a  person  is  employed   to  do  an  unlawful  act,  by 
which  an  injury  is  occasioned  to  a  third  person,  the  employer  is 


relied  upon  by  the  plaintiff,  as  settling  the  rule  in  Massachusetts.  They  are 
Stone  V,  Codman,  15  Pick.  297 ;  Lowell  v.  Boston  and  Lowell  Railroad,  23  Pick. 
24  ;  and  Earle  v.  Hall,  2  Mete.  S53.  Stone  v.  Codman  was  this :  The  defendant 
employed  one  Lincoln,  a  mason,  to  dig  and  lay  a  drain  from  the  defendant's 
stores,  in  the  city  of  Boston,  to  the  common  sewer.  By  reason  of  the  opening 
made  by  Lincoln  and  the  laborers  in  his  employment,  water  was  let  into  the 
plaintiff's  cellar,  and  his  goods  were  wet.  1.  Lincoln  procured  the  materiab 
and  hired  the  laborers,  charging  a  compensation  for  his  services  and  disburse- 
ments. 2.  The  acts  causing  the  injury  to  the  plaintiff's  goods  were  done  upon 
the  defendant's  land,  and  in  the  use  of  it  for  the  defendant's  benefit.  S.  There 
was  no  contract,  written  or  oral,  by  which  the  work  was  to  be  done  for  a  specific 
price,  or  as  a  job.  4.  The  case  is  expressly  put  upon  the  ground  that  between 
the  defendant  ar)d  Lincoln  the  relation  of  master  anJ!  servant  existed.  The 
Chief  Justice,  in  deliveripg  the  opinion  of  the  Court,  said :  'Without  reviewing 
the  authorities,  and  taking  the  general  rule  of  law  to  be  well  settled,  that  a 
master  or  principal  is  responsible  to  third  persons  for  the  negligence  of  a  ser- 
vant, by  which  damage  has  been  done,  we  are  of  opinion,  that,  if  Lincoln  was 
employed  by  the  defendant  to  make  and  lay  a  drain  for  him,  on  his  own  land, 
and  extending  thence  to  the  public  drain,  he  (Lincoln)  procuring  the  neeessaiy 
materials,  employing  laborers,  and  charging  a  compensation  for  his  own  services 
and  his  disbursements,  he  must  be  deemed,  in  a  legal  sense,  to  have  been  in  the 
service  of  the  defendant,  to  the  effect  of  rendering  his  employer  responsible  for 
want  of  skill,  or  want  of  due  diligence  and  care  r  so  that,  if  the  plaintiff  sus- 
tained damage  by  reason  of  such  negligence,  the  defendant  was  responsible  for 
such  damage.'  The  case  well  stands  on  the  relation  of  master  and  servant. 
The  work  was  under  the  control  of  the  defendant.  He  could  change,  suspend 
or  terminate  it,  at  his  pleasure.  Lincoln  was  upon  the  land  with  only  an  im- 
plied license,  which  the  defendant  could  at  any  moment  revoke.  The  work  was 
done  by  Lincoln,  not  on  his  own  account,  but  on  the  defendant's.  The  defend- 
ant was  indeed  acting  throughout  by  his  servants.  The  injury  was  done  by  the 
escape  of  water  from  land  of  the  defendant  to  that  of  the  plaintiff,  which  the 
defendant  could  have  and  was  bound  to  have  prevented.  The  second  case 
relied  upon  by  the  plaintiff  is  that  of  Lowell  v.  Boston  and  Lowell  Railroad,  S3 
Pick.  24.  In  a  previous  suit,  (Currier  v.  Lowell,  16  Pick.  170,)  the  town  of 
Lowell  had  been  compelled  to  pay  damages  sustained  by  Currier  by  reason  of  a 
defect  in  one  of  the  highways  of  the  town.  That  defect  was  caused  in  the  con- 
struction of  the  railroad  of  the  Boston  and  Lowell  Company.  It  consisted  in  a 
deep  cut  through  the  highway,  made  in  the  construction  of  the  railroad.  Bar- 
riers had  been  placed  across  the  highway,  to  prevent  travellers  from  falling  into 
the  chasm.  It  became,  in  the  construction  of  the  railroad,  necessary  to  remoTe 
the  barriers,  for  the  purpose  of  carrying  out  stone  and  rubbish  from  the  deep 
cut.  They  were  removed  by  persons  in  the  employ  of  the  corporation,  who 
neglected  to  replace  them.    Currier  and  another  person,  driving  along  the  high- 
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liable  for  the  injury  altbongh  the  person  employed  be  a  con* 
tractor,  and  the  act  be  that  of  his  servants.     In  such  case  it  in 


waj  in  the  night-time,  were  precipitated  into  the  deep  cut,  and  serioasly  in- 
jured.    Currier  brought  his  action  against  the  town  of  Lowell,  and  recovered 
damages.    This  action  was  to  recover  of  the  railroad  corporation  the  amount 
the  town  had  been  so  compelled  to  pay.    The  railroad  corporation  denied  their 
responsibility  for  the  negligence  of  the  persons  employed  in  the  construction  of 
that  part  of  the  railroad  where  the  accident  took  place,  because  that  section  of 
the  road  had  been  let  out  to  one  Noonan,  who  had  contracted  to  make  the  same 
for  a  stipulated  sum,  and  had  employed  the  worinnen.    This  defence  was  not 
sustained;  nor  should  it  have  been.     The  defendants  had  been  authorized  by 
their  charter  to  construct  a  railroad  from  Boston  to  Lowell,  four  rods  wide 
through  the  whole  length.    They  were  authorized  to  cross  turnpikes  or  other 
highways,  with  power  to  raise  or  lower  such  turnpikes  or  highways,  so  that  the 
railroad,  if  necessary,  might  pass  conveniently  over  or  under  the  same.    St  ISSO, 
a  4,  §§  1, 11.    Now,  it  is  plain  that  it  is  the  corporation  that  are  intrusted  by 
the  legislature  with  the  execution  of  these  public  works,  and  that  they  are 
bound,  in  the  construction  of  them,  to  protect  the  public  against  danger.    It  is 
equally  plain  that  they  cannot  escape  this  responsibility  by  a  delegation  of  this 
power  to  others.    The  work  was  done  on  land  appropriated  to  the  purpose  of 
the  railroad,  and  under  authority  of  the  corporation,  vested  in  them  by  law  for 
the  purpose.    The  barriers,  the  omission  to  replace  which  was  the  occasion  of 
the  accident,  were  put  up  and  maintained  by  a  servant  of  the  corporation,  and 
by  their  express  orders ;  and  that  servant  had  the  care  and  supervision  of  them. 
The  accident  occurred  from  the  negligence  of  a  servant  of  the  railroad  corpora- 
tion, acting  under  their  express  orders.    The  case,  then,  of  Lowell  v,  Boston  and 
Lowell  Railroad  stands  perfectly  well  upon  its  own  principles,  and  is  clearly  dis- 
tinguishable from  the  case  at  bar.    The  Court  might  well  say,  that  the  fact  of 
Noonan  being  a  contractor  for  this  section  did  not  relieve  the  corporation  from 
the  duties  or  responsibility  imposed  on  them  by  their  charter  and  the  law,  espec* 
ially  as  the  failure  to  replace  the  barriers  was  the  act  of  their  immediate  servant, 
acting  under  their  orders.     The  only  respect,  it  seems  to  us,  in  which  this  case 
aids  the  doctrine  of  the  plaintiff,  is  that  the  learned  Judge  who  delivered  the 
opinion  of  the  Court  cites  with  approbation  the  case  of  Bush  v,  Steinman,  1  Bos. 
&  Pull.  404,  as  *  fully  supported  by  the  authorities  and  well-established  princi- 
ples.'   It  is  sufficient  to  remark,  in  passing,  that  the  decision  of  the  case  before 
the  Court  did  not  involve  the  correctness  of  the  rule  in  Bush  v.  Steinman.    The 
case  of  Earle  9.  Hall,  2  Mot.  358,  is  the  third  case  cited  by  the  plaintiff  as  affirm- 
ing the  doctrine  upon  which  he  relies.    Hall  agreed  to  sell  land  to  one  Gilbert. 
Gilbert  agreed  to  build  a  house  upon  and  pay  for  the  land.    While  the  agree- 
ment was  in  force,  Gilbert,  in  preparing  to  build  the  house  on  his  own  account, 
by  workmen  employed  by  him  alone,  undermined  the  wall  of  the  adjoining 
house  of  the  plaintiff.    It  was  held  that  Hall  was  not  answerable  for  the  injury, 
although  the  title  to  the  land  was  in  him  at  the  time  the  injury  was  conunitted. 
The  general  doctrine  is  stated  to  be,  that  we  are  not  merely  to  inquire  who  it 

47* 


658  AGENOT.  JCH.  XYIL 

not  material  that  the  workmen  were  not  nnder  the  immediate 
direction  of  the  person  sought  to  be  charged ;  for  if  the  whole 


the  general  owner  of  the  estate,  in  ascertaining  who  is  responsible  for  acts  done 
upon  it  injurious  to  another ;  but  who  has  the  efficient  control,  for  whose  ac- 
count, at  whose  expense,  under  whose  orders  is  the  business  carried  on,  the  con- 
duct of  which  has  occasioned  the  injury.  The  case  of  Bush  v,  Steinman  is  cited 
as  a  leading  case,  *  yerj  peculiar,  and  much  discussed ; '  but  we  do  not  perceiye 
that  the  point  it  decides  is  affirmed.  The  general  scope  of  the  reasoning  in 
Earle  v.  Hall,  as  well  as  the  express  point  decided,  are  adverse  to  it  These 
cases,  neither  in  the  points  decided,  nor  the  principles  which  they  involve,  sup- 
port the  rule  contended  for  by  the  plaintiff.  But  the  plaintiff  says  that  the  well- 
known  case  of  Bush  v,  Steinman  is  directly  in  point,  and  that  that  case  is  still 
the  settled  law  of  Westminster  Hall.  If  so,  as  authority,  it  would  not  conclude 
US ;  though,  as  evidence  of  the  law,  it  would  be  entitled  to  high  consideration. 
Upon  this  case  of  Bush  v.  Steinman  three  questions  arise :  1.  What  does  it 
decide  ?  2.  Does  it  stand  well  upon  authority  or  reason  ?  S.  Has  its  authority 
been  overthrown  or  substantially  shaken  and  impaired  by  subsequent  decisions? 
1.  The  case  was  this :  A,  having  a  house  by  the  roadside,  contracted  with  B  to 
repair  it  for  a  stipulated  sum  ;  B  contracted  with  C  to  do  the  work ;  C  with  D  to 
furnish  the  materials ;  the  servant  of  D  brought  a  quantity  of  lime  to  the  house, 
and  placed  it  in  the  road,  by  which  the  plaintiff's  carriage  was  overturned.  Held, 
that  A  was  answerable  for  the  damage  sustained.  2.  At  the  trial.  Chief  Justice 
Eyre  was  of  opinion  that  the  defendant  was  not  answerable  for  the  injury.  In 
giving  his  opinion  at  the  hearing  in  banc,  he  says  he  found  great  difficulty  in 
stating  with  accuracy  the  grounds  on  which  the  action  was  to  be  supported ;  the 
relation  of  master  and  servant  was  not  sufficient ;  the  general  proposition,  that  a 
person  shall  be  answerable  for  any  injury  which  arises  in  carryin^^  into  execution 
that  which  he  has  employed  another  to  do,  seemed  to  be  too  large  and  loose.  He 
relied,  as  authorities,  upon  three  cases  only:  Stone  v.  Cartwright,  6  T.  R.  411 ; 
Littledale  v,  Lonsdale,  2  H.  Bl.  267 ;  and  a  case  stated  upon  the  recollection  of 
Mr.  Justice  BuUer. 

^^  Stone  V,  Cartwright  lays  no  foundation  for  the  rule  in  Bush  v.  Steinman. 
The  decision  was  but  negative  in  its  character.  It  was  that  no  action  would  lie 
against  a  steward,  manager,  or  agent,  for  the  damage  of  those  employed  by  him 
in  the  service  of  his  principal.  This  is  the  entire  point  decided.  Lord  Kenyon 
said  :  <  I  have  ever  understood  that  the  action  must  be  brought  against  the  hand 
committing  the  injury,  or  against  the  owner  for  whom  the  act  was  done.'  The 
injury  complained  of  was  done  upon  the  land  of  the  defendant,  and  by  his 
servants.  It  consisted  in  so  negligently  working  the  defendant's  mine  as  to 
undermine  the  plaintiff's  ground  and  buildings  above  it,  so  that  the  surfiice  gave 
way.  The  mine  was  in  the  possession  and  occupataon  of  the  defendant ;  the 
injury  was  direct  and  immediate ;  the  workmen  were  the  servants  of  the  owner. 
The  case  of  Littledale  v.  Lonsdale,  in  its  main  facts,  cannot  be  distinguished 
from  Stone  v.  Cartwright  It  stands  upon  the  same  grounds.  The  defendant's 
steward  employed  the  unde^workmen.    They  were  paid  out  of  the  defendant's 
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work  itself  be  illegal,  and  cannot  be  done  at  all  except  by  a 
wrongful  act,  the  original  employer  is  responsible.^] 


fiinds.    The  machinery  and  utensils  belonged  to  the  defendant,  and  all  the  per- 
sons employed  were  his  immediate  servants.    The  third  case  was  but  this :  A 
master  having  employed  his  servant  to  do  some  act,  this  servant,  out  of  idleness, 
employed  another  to  do  it;  and  that  person,  in  carrying  into  execution  the 
orders  which  had  been  given  to  the  servant,  committed  an  injury  to  the  plain- 
tiff, for  which  the  master  was  held  liable.    What  was  the  nature  of  the  acts 
done  does  not  appear.     And  whether  the  case  was  rightly  decided  or  not,  it  is 
difficult  to  see  any  analogy  between  it  and  the  case  the  Lord  Chief  Justice  was 
considering.    Mr.  Justice  Heath  referred  to  the  action  for  defamation,  brought 
against  Tattersall,  who  was  the  proprietor  of  a  newspaper  with  sixteen  others- 
The  libel  was  inserted  by  the  persons  whom  the  proprietors  had  employed  by 
contract  to  collect  the  news  and  compose  the  paper ;  yet  the  defendant  was  held 
liable.    It  would  seem  to  be  not  very  material  who  composed  the  paper,  but  who 
owned  and  published  it    Mr.  Justice  Heath  also  cited,  as  in  point,  the  case  of 
Bosewell  v.  Prior,  2  Salk.  460,  which  was  an  action  upon  the  case  for  obstructing 
ancient  lights.    The  defendant  had  erected  upon  his  land  the  obstruction  com- 
plained of.    There  had  been  a  former  recovery  for  the  erection ;  this  suit  was  for 
the  continuance.    The  premises  of  the  defendant  had  been  leased.    The  ques- 
tion was,  whether  the  action  would  lie  for  the  continuance  afler  his  lease.    *  Et 
per  Curiam,   It  lies ;  for  he  transferred  it  with  the  original  wrong,  and  his  demise 
affirms  the  continuance  of  it;  he  hath  also  rent  as  a  consideration  for  the  contin- 
uance, and  therefore  ought  to  answer  the  damage  it  occasions.'    Mr.  Justice 
Rooke,  in  addition  to  the  cases  of  Stone  v.  Cartwright,  and  Littledale  v.  Lonsdale, 
alluded  also  to  the  case  of  Michael  v.  Alestree,  2  Lev.  172,  in  which  it  was  held 
^at  an  action  might  be  maintained  against  a  master  for  damage  done  by  his  ser- 
Tant  to  the  plaintiff  in  exercising  his  horses  in  an  improper  place,  though  he  was 
absent,  because  it  should  be  intended  that  the  master  sent  the  servant  to  exercise 
the  horses  there.    See  Parsons  v,  Winchell,  5  Cush.  595.     The  examination  of 
these  cases  justifies  the  remark  that  Bush  v.  Steinman  does  not  stand  well  upon 
the  authorities,  and  is  not  a  recognition  of  principles  before  that  time  settled. 
The  rule  it  adopts  is  apparently  for  the  first  time  announced.    Does  it  stand  well 
upon  the  reasoning  of  the  Court    We  think  all  the  opinions  given  in  it  lose 
sight  of  these  two  important  distinctions :  In  the  cases  cited  and  relied  upon,  the 
acts  done,  which  were  the  subjects  of  complaint,  were  either  acts  done  by  ser- 
Tants  or  agents,  under  the  efficient  control  of  the  defendants,  or  were  nuisances 
created  upon  the  premises  of  the  defendants  to  the  direct  injury  of  the  estate  of 
the  plaintiffs.    The  servant  of  the  lime-burner  was  not  the  servant  of  the  defend- 
ant ;  over  him  the  defendant  had  no  control  whattoever ;  to  the  defendant  he 
was  not  responsible.    There  was  no  nuisance  created  on  the  defendant's  land. 
It  doeff  not  appear  that  the  defendant  owned  the  fee  of  the  highway.    The  case 
is  put  on  the  ground  that  the  lime  was  put  near  the  premises  of  the  defendant, 
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§  455.  The  liability  of  the  principal  to  third  persons,  for  the 
misfeasances,  negligences,  and  torts  of  their   agents  and  ser- 


and  with  a  yiew  of  being  carried  upon  them.    The  lime  was  not  on  the  defend- 
ant's land ;  he  did  not  direct  it  to  be  put  there ;  he  had  not  the  control  of  the 
man  who  put  it  there.    Mr.  Justice  Heath  said :  *  I  found  my  opinion  on  this 
single  point,  viz.,  that  all  the  sub-contracting  parties  were  in  the  employ  of  the 
defendant.'    This  is  not  so,  unless  it  be  true  that  a  man  who  contracts  with  a 
mason  to  build  a  house  employs  the  servant  of  the  man  who  bums  the  lime.    Mr. 
Justice  Rooke  said :  '  The  person,  from  whom  the  whole  authority  is  originally 
derived,  is  the  person  who  ought  to  be  answerable;  and  great  inconvenience 
would  follow  if  it  were  otherwise.'    It  cannot  be  meant  that  one  who  builds  a 
house  is  to  be  responsible  for  the  negligence  of  every  man  and  his  servants  who 
undertakes  to  furnish  materials  for  the  same.     Such  a  rule  would  render  him  lia- 
ble for  the  most  remote  and  inconsequential  damages.    But  the  act  complained 
of  did  not  result  from  the  authority  of  the  defendant.    The  authority  under 
which  the  servant  of  the  lime-burner  acted,  was  that  of  his  master.     And  neither 
the  lime-burner  nor  his  servant  was  acting  under  the  authority  of  the  defendant, 
or  subject  to  his  control.    The  defendant  might,  with  the  skme  reason,  have  been 
held  liable  for  the  carelessness  of  the  servant  who  burnt  the  lime,  and  of  the  ser- 
vant of  the  man  who  furnished  the  coals  to  bum  the  lime.    8.  Has  the  doctrine 
of  the  case  of  Bush  v.  Steinman  been  affirmed  in  England,  or  has  it  been  over- 
ruled and  its  authority  impaired  ?    The  plaintiff  cites  the  case  of  Sly  o.  Edgley, 
at  nisi  prius,  6  £sp.  R.  6.     The  defendant,  with  others,  then  owning  several 
houses,  the  kitchens  of  which  were  subject  to  be  overflowed,  employed  a  brick- 
layer to  sink  a  large  sewer  in  the  street.    The  bricklayer  opened  the  sewer  and 
lef^  it  open,  and  the  plaintiff  fell  in.    It  was  contended  that  the  bricklayer  was 
not  the  servant  of  the  defendant    He  was  employed  to  do  a  certain  act,  and  thei^ 
mode  of  doing  it,  which  had  caused  the  injury,  was  certainly  his  own.    Lord 
Ell^nborough  is  reported  as  saying,  *  It  is  the  rule  of  respondeat  superior j  what 
the  bricklayer  did,  was  by  the  defendant's  direction.'    It  does  not  appear  how  the 
bricklayer  was  employed.    If  not  by  independent  contract,  the  case  stands  very 
well  on  the  relation  of  master  and  servant.    A  case  at  nisi  prius,  so  imperfectly 
reported,  can  have  but  little  weight    Another  case  at  nisi  prius  was  that  of 
Matthews  v.  West  London  Waterworks,  8  Campb.  403,  in  which  the  defendants, 
contracting  with  pipe-layers  to  lay  down  pipes  for  the  conveyance  of  water 
through  the  streets  of  the  city,  were  held  liable  for  the  negligence  of  workmen 
employed  by  the  pipe-layers.    The  case  is  very  briefly  stated,  and  no  reasons, 
given  by  Lord  Ellenborough  for  his  opinion,  reported.    It  may  stand  on  the 
ground  that  the  defendants,  having  a  public  duty  to  discharge,  as  well  as  right 
given,  could  not  delegate  this  trust,  so  as  to  exempt  themselves  from  responsibility. 
This  case  is  alluded  to  in  Overton  v.  Freeman,  11  C.  B.  872,  hereafter  to  be  ex- 
amined, where  Maule,  J.,  makes  the  following  remarks  concerning  it :  *■  That  if 
but  a  nisi  prius  case ;  the  report  is  short  and  unsatisfactory ;  and  the  particular 
circumstances  are  not  detailed.'    In  Harris  v.  Baker,  4  M.  &  S.  27,  and  in  Hall 
V.  Smith,  2  Bing.  156,  it  was  held  that  trustees  or  commissioners,  intrusted  with 
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vants,  may  also  arise,  although  the  act  is  not  done,  or  the  wrong 
is  not  committed,  within  the  scope  of  the  ordinary  business  of 


the  conduct  of  public  works,  were  not  liable  for  injuries  occasioned  by  the  neg- 
ligence of  the  workmen  employed  under  their  authority.    These  cases  stand 
upon  the  ground  that  an  action  cannot  be  maintained  against  a  man,  acting 
gratuitously  for  the  public,  for  the  consequences  of  acts  which  he  is  authorized 
to  do,  and  which  on  his  part  are  done  with  due  care  and  attention.    They  give 
no  sanction  whatever  to  the  doctrine  of  Bush  v.  Steinman.     In  Kandleson  v, 
Murray,  8  Ad.  &  £1.  109,  a  warehouse-man  in  Liverpool  employed  a  master 
porter  to  remove  a  barrel  from  his  warehouse.    Through  the  negligence  of  his 
men  the  tackle  failed,  and  the  barrel  fell  and  injured  the  plaintiff.     Held,  that 
the  warehouse-man  was  liable.    The  case  is  put  distinctly  on  the  relation  of  mas- 
ter and  servant.    Lord  Denroan  said  :  *  Had  the  jury  been  asked  whether  the 
porters,  whose  negligence  occasioned  the  accident,  were  the  servants  of  the 
defendant,  there  can  be  no  doubt,  they  would  have  found  in  the  affirmative.' 
The  injury  occurred  also  in  the  direct  use  of  the  defendant's  estate.    In  Burgess 
V.  Gray,  1  C.  B.  578,  the  defendant,  owning  and  occupying  premises  adjoining 
the  highway,  employed  one  Pahner  to  make  a  drain  from  his  land  to  the  com- 
mon sewer.    In  doing  the  work,  the  men  employed  by  Palmer  placed  gravel  on 
the  highway,  in  consequence  of  which  the  plaintiff,  in  driving  along  the  road, 
sustained  a  personal  injury.    There  was  evidence  that,  upon  the  defendant's 
attention  being  called  to  the  gravel,  he  promised  to  remove  it.    The  matter  left 
to  the  jury  was  whether  the  defendant  wrongfully  put,  or  caused  to  be  put,  the 
gravel  on  the  highway.    *  I  think,'  says  Tindal,  C.  J.  *  there  was  evidence  to 
l^ve  to  the  jury  in  support  of  that  charge.    If,  indeed,  this  had  been  the  simple 
case  of  a  contract  entered  into  between  Gray  and  Palmer,  that  the  latter  should 
make  the  drain  and  remove  the  earth  and  rubbish,  and  there  had  been  no  per- 
sonal superintendence  or  interference  on  the  part  of  the  former,  I  should  have 
said  it  fell  within  the  principle  contended  for  by  my  brother  Byles,  and  that  the 
damage  should  be  made  good  by  the  contractor,  and  not  by  the  individual  for 
whom  the  work  was  done.'    After  adverting  to  the  evidence  that. the  soil  was 
placed  upon  the  road  with  the  defendant's  consent,  if  not  by  his  express  direc- 
tion, he  says :  *  I  therefore  think  the  case  is  taken  out  of  the  rule  in  Bush  v, 
Steinman,  which  is  supposed  to  be  inconsistent  with  the  l^ter  authorities.'    Colt- 
man,  J.,  said :  *  I  think  there  was  evidence  enough  to  satisfy  the  jury  that  the 
entire  control  of  the  work  had  not  been  abandoned  to  Palmer.*    Cresswell,  J., 
82ud :  *  No  precise  contract  for  the  work  was  proved ;  nor  was  it  shown  that 
Palmer  was  employed  to  do  the  work  personally,  the  mode  of  doing  it  being  left 
to  his  judgment  and  discretion.    I  think  there  was  abundant  evidence  to  show 
that  the  defendant  at  least  sanctioned  the  placing  of  the  nuisance  on  the  road.' 
Erie,  J.,  said :  *  The  work  was  done  with  the  knowledge  of  the  defendant,  and 
under  his  superintendence,  and  for  his  benefit.'    This  well-considered  case,  it 
is  plain,  so  far  from  affirming  the  rule  in  Bush  r.  Steinman,  is  carefully  and 
anxiously  taken  out  of  it  by  the  counsel  and  by  the  Court,  with  the  strongest  in- 
timation by  the  latter,  that,  but  for  the  difference,  the  action  could  not  be  main- 
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the  principal,  if  it  is  done  or  €K>mniitted  by  the  previous  com- 
mandy  or  with  the  subsequent  assent,  adoption,  or  ratification  of 


tained.    The  latest  case  in  England,  referred  to  in  the  learned  ar^ment  of  the 
plaintiff's  counsel,  as  affirming  the  doctrine  of  Bush  v.  Steinman,  is  Sadler  v. 
Henlock,  in  the  Queen's  Bench,  (1855,)  4  £1.  &  BI.  570.    The  defendant,  with 
the  consent  of  the  owner  of  the  soil  and  the  surveyor  of  the  district,  employed 
one  Pearson,  a  laborer,  but  skilled  in  the  construction  of  drains,  to  cleanse  a 
drain  running  from  the  defendant's  garden  under  the  public  road,  and  paid  &^e 
shillings  for  the  job.     Held,  that  the  defendant  was  liable  for  an  injury  occa- 
sioned to  the  plaintiff  by  reason  of  the  negligent  manner  in  which  Pearson  had 
left  the  soil  of  the  road  over  the  drain.    The  case  is  put  by  all  the  judges  dis- 
tinctly on  the  relation  of  master  and  servant.     And  Crompton,  J.,  said :  '  The 
test  here  is,  whether  the  defendant  retained  the  power  of  controlling  the  woric 
No  distinction  can  be  drawn  from  the  circumstance  of  the  man  being  employed 
at  so  much  a  day  or  by  the  job.    I  think  that  here  the  relation  was  that  of  mas- 
ter and  servant,  not  of  contractor  and  contractee.    It  is  only  on  the  ground  of 
a  contrac^^tor  not  being  a  servant  that  I  can  understand  the  authorities.'    The 
case  of  Bush  v,  Steinman  is  not  referred  to  by  either  of  the  justices ;  but  the 
distinction  of  servant  and  contractor  runs  through  the  whole  case — a  distinction 
which  is  wholly  inconsistent  with  the  doctrine  of  Bush  v.  Steinman.    In  Laugher 
V.  Pointer,  5  B.  &  C.  547,  and  8  D.  &  R.  556,  (1826,)  where  the  owner  of  a  car- 
riage hired  of  a  stable-keeper  a  pair  of  horses  to  draw  it  for  a  day,  and  the 
owner  of  the  horses  provided  a  driver,  through  whose  negligent  driving  an  in* 
jury  was  done  to  the  horse  of  a  third  person,  it  was   held  by  Lord  Tenterden, 
C.  J.,  and  Littledale,  J.,  that  the  owner  of  the  carriage  was  not  liable  for  such 
injury;  Bayley  and  Holroyd,  Justices,  dissenting.    This  case  is,  in  substance,  the 
one  put  by  Mr.  Justice  Heath,  in  illustration  and  support  of  the  judgment  in 
Bush  V.  Steinman.    In  the  opinions  of  Lord  Tenterden  and  of  Littledale,  J.,  the 
doctrines  of  Bush  t;.  Steinman,  in  their  application  to  personal  property,  are  ex- 
amined,  and  their  soundness  questioned.    In  Quarman  v.  Burnett,  6  M.  &  W. 
4d9,  (1840,)  the  same  question  arose  in  the  Exchequer  as  in  Laugher  v.  Pointer 
in  the  King's  Bench,  and  the  opinions  of  Lord  Tenterden  and  Littledale,  J., 
were  affirmed,  in  a  careful  opinion  pronounced  by  Baron  Parke.    In  the  course 
of  it,  he  says  :  *  Upon  the  principle  that  ^ut  facit  per  alium  facit  per  se,  the  mas* 
ter  is  responsible  for  the  acts  of  his  servant ;  and  that  person  is  undoubtedly  lia- 
ble who  stood  in  the  relation  of  master  to  the  wrongdoer  —  he  who  had  selected 
him  as  his  servant,  from  the  knowledge  of  or  belief  in  his  skill  and  care,  and  who 
could  remove  him  for  misconduct,  and  whose  orders  he  was  bound  to  receive  and 
obey ;  and  whether  such  servant  has  been  appointed  by  the  master  directly,  or 
intermediately  through  the  intervention  of  an  agent  authorized  by  him  to  appoint 
servants  for  him,  can  make  no  difference.    But  the  liability,  by  virtue  of  the 
principle  of  relation  of  master  and  servant,  most  cease  where  the  relation  itself 
ceases  to  exist.'    These  cases,  however,  do  not  overrule  Bush  r.  Steinman,  as  to 
the  liability  of  owners  of  real  estate.    The  case  of  Milligan  v.  Wedge,  12  Ad.  k 
£L  787,  and  4  P.  &  Dav.  714,  (1840,)  is  also  in  relation  to  the  use  of  penonal 
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the  principal.     Thus,  if  the  principal  should  direct  his  agent  to 
commit  a  trespass,  or  to  make  a  conversion  of  the  property  of  a 


property,  and  rests  upon  the  rule  settled  in  Quarman  v.  Burnett  But  in  this 
case  Lord  Denman  suggests  a  doubt  whether  the  distinction  as  to  the  law  in  cases 
of  fixed  and  movable  property  can  be  relied  on.  The  case  of  Rapson  v.  Cubitt, 
9  M.  &  W.  710,  (1842,)  was  this:  The  defendant,  a  builder,  employed  by  the 
committee  of  a  club  to  make  certain  alterations  at  the  club-house,  employed  a 
gas-fitter,  by  a  subcontract,  to  do  that  part  of  the  work.  In  the  course  of  doing 
it,  by  the  negligence  of  the  gas-fitter,  the  gas  exploded  and  injured  the  plaintiff. 
Held,  that  the  defendant  was  not  liable.  The  reasons  upon  which  this  decision 
18  based  do  not  well  consist  with  the  rule  in  Bnsh  v.  Steinman.  The  case  of  Allen 
V.  Hayward,  7  Ad.  k  £1.  N.  £.  960,  (1845,)  is  still  more  directly  adverse.  But 
we  pass  from  these  to  cases  directly  in  point.  In  the  cases  of  Reedie  and  Hobbit 
n.  London  and  Northwestern  Railway,  4  £xch.  244,  254,  (1849,)  the  defendants, 
empowered  by  act  of  parliament  to  construct  a  railway,  contracted  under  seal 
with  certain  persons  to  make  a  portion  of  the  line,  and,  by  the  contract,  reserved 
to  themselves  the  power  of  dismissing  any  of  the  contractors'  workmen  for  in- 
oompetence.  The  workmen,  in  constructing  a  bridge  over  a  public  highway, 
negligently  caused  the  death  of  a  person  passing  beneath,  along  the  highway,  by 
allowing  a  stone  to  fall  upon  him.  In  an  action  against  the  company,  it  was 
held,  that  they  were  not  liable,  the  terms  of  the  contract  making  no  difierence. 
In  the  judgment  of  the  Court,  given  by  Baron  Rolfe,  (now  Lord  Chancellor 
Cranworth,)  alluding  to  the  supposed  distinction  as  to  real  property,  the  Court 
say :  *  On  full  consideration,  we  have  come  to  the  conclusion  that  there  is  no 
such  distinction,  unless,  perhaps,  in  cases  where  the  act  complained  of  is  such  as 
to  amount  to  a  nuisance ;  and,  in  fact,  that,  according  to  the  modern  decisions, 
Bush  V.  Steinman  must  be  taken  not  to  be  law,  or,  at  all  events,  that  it  cannot 
be  supported  on  the  ground  on  which  the  judgment  of  the  Court  proceeded.' 
Without  sanctioning  this  doctrine,  as  it  affects  a  public  trust,  it  b  very  plain  that 
it  directly  overrules  the  doctrine  of  Bush  v,  Steinman.  The  case  of  Knight  v. 
Fox,  5  Exch.  721,  (1850,)  is,  if  possible,  a  stronger  case  in  the  same  direction  — 
a  decision  which  it  is  plain  could  not  have  been  made  if  the  doctrines  of  Bush 
V.  Steinman  were  the  law  of  Westminster  Hall.  There  are  three  cases  remain- 
ng.  In  Overton  v.  Freeman,  11  C.  B.  867,  (1851,)  A  contracted  to  pave  a 
district,  and  B  entered  into  a  subcontract  with  him  to  pave  a  particular  street. 
A  supplied  the  stones,  and  his  carts  were  used  to  carry  them.  B's  men,  in  the 
course  of  the  work,  negligently  left  a  heap  of  stones  in  the  street  The  plaintiff 
fell  over  them  and  broke  his  leg.  It  was  held,  that  A  was  not  liable,  even  though 
the  act  complained  of  amounted  to  a  public  nuisance.  And  Maule,  J.,  said,  that 
the  case  of  Bush  v.  Steinman  *  has  been  considered  as  having  laid  down  the  law 
erroneously.' 

••  In  Peachey  r.  Rowland,  18  C.  B.  182,  (1853,)  the  defendants  contracted  with 
A  to  fill  in  the  earth  over  a  drain  which  was  being  made  for  them  across  a  por- 
tion of  the  highway  from  their  house  to  the  common  sewer.  A,  aAer  having 
filled  it  in,  leil  the  earth  so  heaped  above  the  level  of  the  highway  as  to  consti- 
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third  person,  or  he  should  subseqaently  ratify  or  adopt  the  act, 
when  done  for  his  own  use  or  benefit,  he  will  be  liable,  as  an 


tute  a  public  nuisance,  whereby  the  plaintiff,  in  driving  along  the  road,  sustained, 
an  injury.  The  case  had  this  other  feature :  A  few  days  before  the  accident,  and 
before  the  work  was  finished,  one  of  the  defendants  had  seen  the  earth  so  heaped 
over  a  portion  of  the  drain ;  but  beyond  this  there  was  no  evidence  that  either 
defendant  had  interfered  with  or  exercised  any  control  over  the  work.  It  was 
held,  there  was  no  evidence  to  go  to  the  jury  of  the  defendants'  liability.  Bush 
V.  Steinman  appears  not  to  have  been  cited  by  counsel  or  alluded  to  by  the 
Court.  The  still  more  recent  case  of  Ellis  v,  Sheffield  Gas  Consumers'  Co.  2  £1. 
&  fil.  767,  (1858,)  cited  by  the  counsel  for  the  plaintiff,  only  determined  that  a 
party  employing  another  to  do  an  act  unlawful  in  itself  will  be  liable  for  an  in- 
jury such  act  may  occasion — very  familiar  and  wellnsettled  law.  Bush  v.  Stein- 
man is  no  longer  law  in  England.  If  ever  a  case  can  be  said  to  have  been  over- 
ruled, indirectly  and  directly,  by  reasoning  and  by  authority,  this  has  been.  No 
one  can  have'  examined  the  case  without  feeling  the  difficulty  of  that  clear- 
headed Judge,  Chief  Justice  Eyre,  of  knowing  on  what  ground  its  decision  was 
put  It  could  not  stand  on  the  relation  of  master  and  servant.  That  relation 
did  not  exist.  It  could  not  stand  upon  the  ground  of  the  defendant  having  cre- 
ated or  suffered  a  nuisance  upon  his  own  land  to  the  injury  of  his  neighbor's 
property.  The  lime  was  on  the  highway.  There  is  no  rule  to  include  it  but  the 
indefinitely  broad  and  loose  one  that  a  person  shall  be  answerable  for  any  injury 
which  arises  in  carrying  into  execution  that  which  he  has  employed  another  to  do 
— a  rule  which  ought  to  have  been  and  was  expressly  repudiated.  The  case  of 
Leslie  u.  Pounds,  4  Taunt.^649,  not  cited  in  the  argument,  has  some  resemblance 
to  the  cases  before  referred  to.  This  was  an  action  against  the  landlord  of  a 
house  leased,  who,  under  contract  with  the  tenant,  who  was  bound  to  repair, 
employed  workmen  to  repair  the  house,  and  superintended  the  work.  Being 
remonstrated  with  by  the  commissioners  of  pavements  as  to  the  dangerous  state 
of  the  cellar,  he  promised  to  take  care  of  it,  and  had  put  up  some  boards  tempo- 
rarily as  a  protection  to  the  public.  They  proved  insufficient,  and  the  plaintiff 
falling  through,  the  landlord  was  held  liable.  The  case  was  decided  on  the 
groudd  that  the  landlord  was  making  the  repairs,  and  that  the  workmen  were 
employed  by  him,  and  were  his  servants.  The  suggestion  is  made  that,  whatever 
may  be  the  result  of  the  later  cases  in  England,  the  doctrine  of  Bush  t;.  Stein- 
man has  been  affirmed  in  this  country.  The  cases  in  this  Court  we  have  already 
examined.  The  case  of  Bailey  v.  Mayor,  &c.  of  New  York,  S  Hill,  531,  and  2 
Denio,  438,  was  an  action  brought  against  the  corporation  of  New  York,  for  the 
negligent  and  unskilful  construction  of  the  dam  for  the  waterworks  at  Croton 
River,  by  the  destruction  of  which,  injury  was  occasioned  to  the  mills  of  the 
plaintiff.  The  city  was  held  responsible.  This  case  rests  well  upon  the  ground 
that  where  persons  are  invested  by  law  with  authority  to  execute  a  work  involving 
ordinarily  the  exercise  of  the  right  of  eminent  domain,  and  always  affecting 
rights  of  third  persons,  they  are  to  be  liable  for  the  faithful  execution  of  the 
power,  and  cannot  escape  responsibility  by  delegating  to  othen  the  power  wich 
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original  trespasser  or  wrongdoer.^   [So,  if  the  principal  directs  his 
servant  to  do  some  act,  as  to  "  go  and  get "  a  neighbor's  horse. 


which  they  have  been  intrusted.  Blake  v.  Ferris,  1  Seld.  48,  seems  to  conflict 
with  Bailey  v.  Mayor,  &c.  of  New  York.  Certain  persons  were  permitted  to 
construct  a  public  sewer  at  their  own  expense ;  they  employed  another  person 
to  do  it  at  an  agreed  price  for  the  whole  work  ;  the  plaintitfa  received  an  injury 
from  the  negligent  manner  in  which  the  sewer  was  left  at  night.  It  was  held, 
that  the  persons  who  were  authorized  to  make  the  sewer  were  not  responsible 
for  the  negligence  of  the  servants  of  the  contractor.  This  case  utterly  rejects 
the  rule  of  Bush  v.  Steinman.  The  case  of  Stevens  v,  Armstrong,  2  Seld.  435, 
was  this:  A  bought  a  heavy  article  of  B,  and  sent  a  porter  to  get  it;  by  permis- 
sion of  A,  the  porter  used  his  tackle  and  fall ;  through  negligence,  the  porter 
suffered  the  article  to  drop,  by  which  C  was  injured.  It  was  held,  that  the  porter 
acted  as  the  servant  of  B,  and  that  A  was  not  answerable.  Yet  this  was  an  in- 
jury done  on  A*8  estate,  by  his  permission,  and  in  the  use  of  his  property.  This 
case  also  rejects  the  rule  of  Bush  v.  Steinman.  In  Lesher  v.  Wabash  Navigation 
Co.  14  111.  85,  where  a  corporation  was  authorized  to  take  materials  to  construct 
public  works,  and  contracted  with  others  to  do  the  work  and  find  the  materials, 
and  the  contractors  nevertheless  took  the  materials  under  the  authority  granted 
to  the  corporation,  the  corporation  were  held  liable  therefor.  If  the  Court  could 
find  that  the  materials  were  taken  under  the  authority  of  the  corporation,  the 
case  will  stand  perfectly  well  under  the  rule  of  Lowell  v.  Boston  &  I^well  Rail- 
road, and  Bailey  i;.  Mayor,  &c.  of  New  York.  The  cases  of  Willard  v.  New- 
bury, 22  Verm.  458,  and  Batty  v,  Duxbury,.  24  Verm.  155,  rest  on  the  same 
principles.  In  the  cas^  of  Wis  wall  v,  Brinson,  10  Ired.  554,  the  Court  held  an 
owner  of  real  estate  responsible  for  the  negligence  of  the  servants  of  a  carpenter 
with  whom  the  defendant  had  contracted,  for  a  stipulated  price,  to  remove  a  barn 
on  to  his  premises.  This  case  (in  which,  however,  there  was  a  divided  judg- 
ment, Ruffin,  C.  J.,  dissenting,  in  a  very  able  opinion,)  certainly  sustains  the  doc- 
trine of  Bush  V.  Steinman.  De  Forrest  o,  Wright,  2  Mich.  868,  not  cited,  is  in 
direct  conflict  with  the  rule  of  Bush  v.  Steinman.  A  public,  licensed  drayman 
was  employed  to  haul  a  quantity  of  salt  from  a  warehouse,  and  deliver  it  at  the 
store  of  the  employer,  at  so  much  a  barrel.  While  in  the  act  of  delivering  it, 
one  of  the  barrels,  through  the  carelessness  of  the  drayman,  rolled  against  and 
injured  a  person  on  the  sidewalk.  It  was  held,  that  the  employer  was  not  liable 
for  the  injury,  the  drajTnan  exercising  a  distinct  and  independent  employment, 
and  not  bein^x  under  the  immediate  control  and  direction  or  supervision  of  the 

>  Ante,  §§  244,812,813;  Paley  on  Agency,  by  Lloyd,  805-807;  Com.  Dig. 
Trespass^  C.  1  ;  Bates  v.  Pilling,  6  Barn.  &  Crcssw.  88;  Story  on  Bailm.  §§  400, 
402-404;  Co.  Litt.  207  a.  Lord  Coke,  in  4  Inst.  817,  says,  that,  by  "  the  com- 
mon law,  he  that  receiveth  a  trespasser  and  agreeth  to  a  trespass  af^er  it  is  done, 
is  no  trespasser,  unless  the  trespass  was  done  to  his  use  or  fqr  his  benefit,  and 
then  his  agreement  subsequent  amounteth  to  a  commandment ;  for,  in  that  case, 
Omnis  ratUiabitio  reirotrahiiur  ei  mandato  asquiparatur," 
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expecting  that  the  servant  will  obtain  the  owner's  permission, 
but  the  servant,  misunderstanding  the  direction,  takes  him  with* 
out  leave,  the  master  is  liable  for  any  injory  to  the  horse,  while 
used  by  the  servant  in  his  master's  business.^  So,  where  the 
master  directs  his  servant  to  cut  timber  on  his  land  in  a  desig- 
nated direction,  and  the  servant,  not  knowing  where  the  lines 
were,  cut  on  the  land  of  an  adjoining  owner,  the  master  was 
held  liable.^]  So,  although  the  relation  of  master  and  servant 
should  not  exist  in  a  particular  case;  yet  a  party  may,  by  his 


employer.  This  is  a  well-considered  case,  rejecting  the  role  of  Bash  v.  Stdnnuuiy 
and  sanctioning  the  result  to  which  we  have  been  brought  in  the  case  at  bar. 
We  have  thus,  at  the  risk  of  tediousness,  examined  the  case  at  bar  as  one  of 
authority  and  precedent  The  clear  weight  and  preponderance  of  the  authorities 
at  common  law  is  against  the  rule  given  to  the  jury.  The  rule  of  the  civil  law 
seems  to  have  Himited  the  liability  to  him  who  stood  in  the  relation  of  paterfami- 
lias to  the  person  doing  the  injury.  Inst.  lib.  4,  tit.  5 ;  §§  1,  2 ;  1  DomaC.  lib.  2, 
tit.  8,  sec.  1 ;  Dig.  lib.  9,  tit  2,  §  1.  Viewing  this  as  a  question,  not  of  anthority, 
but  to  be  determined  by  the  application  to  these  facts  of  settled  principles  of  law, 
upon  what  principle  can  the  defendant  be  held  responsible  for  this  injury  ?  He 
did  not  himself  do  the  act  which  caused  the  injury  to  the  plaintiff.  It  was  not 
done  by  one  acting  by  hb  command  or  request  It  was  not  done  by  one  whom 
he  had  the  right  to  command,  over  whose  conduct  he  had  the  efficient  control, 
whose  operations  he  might  direct,  whose  negligence  be  might  restrain.  It  was 
not  an  act  done  for  the  bene6t  of  the  defendant,  and  from  the  doing  of  which  an 
implied  obligation  for  compensation  would  arise.  It  was  not  an  act  done  in  the- 
occupation  of  land  by  the  defendant,  or  upon  land  to  which,  upon  the  facts, 
had  any  title.  To  say  that  a  man  shall  be  liable  for  injuries  resulting  from  ac 
done  near  to  his  land,  is  to  establish  a  rule  as  uncertain  and  indefinite  as  it  i 
manifestly  unjust.     It  is  to  make  him  liable  for  that  which  he  cannot  forbid,  pre 


vent,  or  remove.     The  case  cannot  stand  on  the  relation  of  master  and  servant 
It  cannot  stand  upon  the  ground  of  nuisance  erected  by  the  owner  of  land,  <^~ac 
by  his  license,  to  the  injury  of  another.     It  cannot  stand  upon  the  ground  of  a'sn 
act  done  in  the  execution  of  a  work  under  the  public  authority,  as  the  constmc?- 
tion  of  a  railroad  or  canal,  and  from  the  responsibility  for  the  careful  and  jaa»t 
execution  of  which  public  policy  will  not  permit  the  corporation  to  escape  \^y 
delegating  their  power  to  others.     It  can  only  stand,  where  Bush  v.  Steiuman, 
when  carefully  examined,  stands,  upon  the  general  proposition  that  a  person 
shall  be  answerable  for  any  injury  which  arises  in  carrying  into  execution  that 
which  he  has  employed  another  to  do — to  adopt  which  would  be  to  ignore  a// 
limitations  of  legal  responsibility.'*     See,  farther,  Pawlet  v.  Rutland  Railroad,  2S 
Verm.  297. 

>  Moir  V.  Hopkins,  16  111.  313.     And  see  May  v.  Bliss,  22  Verm.  477 ;  FoJJer 
V.  Voght,  13  III.  283. 

2  Luttrell  V.  Hazen,  3  Sneed  (Tenn.)  20. 
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own  conduct,  make  himself  responsible  for  the  neglect  or  im- 
proper act  of  the  servant.  Thus,  although  the  hirer  of  job-horses 
and  servants  will  not  ordinarily  be  liable  for  the  negligent  acts  of 
the  servants,  since  the  relation  of  master  and  servant  is  now  held 
not  to  exist  between  them ;  yet  the  hirer  may  become  so  responsi- 
ble by  his  own  conduct,  by  taking  the  actual  management  of  the 
horses,  or  ordering  the  servant  to  drive  in  a  particular  manner, 
which  occasions  the  damage  complained  of,  or  by  ordering  his 
absence  at  'the  particular  moment,  when  the  damage  occurs.* 

§  456.  But,  although  the  principal  is  thus  liable  for  the  torts 
and  negligences  of  his  agent ;  yet  we  are  to  understand  the  doc- 
trine with  its  just  limitations,  that  the  tort  or  negligence  occurs  in 
the  course  of  the  agency.  For  the  principal  is  not  liable  for  the 
torts  or  negligences  of  his  agent  in  any  matters  beyond  the  scope 
of  the  agency,  unless  he  has  expressly  authorized  them  to  be  done, 
or  he  has  subsequently  adopted  them  for  his  own  use  or  benefit.^ 
Hence  it  is,  that  the  principal  is  never  liable  for  the  unauthorized, 
the  wilful,  or  the  malicious,  act  or  trespass  of  his  agent.^  Thus, 
if  a  servant,  while  driving  the  carriage  of  his  master,  should 
wilfully  or  maliciously  run  against  or  upset  another  carriage,  or 
run  down  and  injure  a  person  in  the  road,  or  should  jump  from 
his  box,  and  beat  a  person ;  in  all  these  cases,  he,  and  not  his 
master,  would  be  liable  for  this  wanton  wrong  and  mischief.^  [So, 


1  Per  Baron  Parke,  in  delivering  the  opinion  of  the  Court,  in  Quarman  v, 
Burnett,  6  Mees.  &  Welsh.  R.  499,  507.  See  Laugher  v.  Pointer,  5  Bam.  & 
Cressw.  547 ;  Story  on  Bailm.  §  403  a. 

«  Ante,  §§  819,  454,  455,  and  note;  Paley  on  Agency,  by  Lloyd,  305-807  ;  4 
Inst  81 7 ;  Mr.  Holt's  remarks,  ante,  454,  note ;  Crofl  r.  Alison,  4  Barn.  &  Aid. 
590  ;  Story  on  Bailm.  §§  400,  402,  403 ;  Bac.  Abridg.  Master  and  Servant,  L. 

8  Harris  v.  Nicholas,  5  Munford,  483 ;  Brown  r.  Purriance,  2  Harris  &  Gill, 
316  ;  Puryear  v.  Thompson,  5  Humphreys,  897 ;  Kerns  v.  Piper,  4  Watts,  222 ; 
Richmond  S.  Co.  v.  Vanderbilt,  1  Hill,  480 ;  Weed  v.  Panama  Railroad,  3  Smith, 
(N.  Y.)  367. 

4  McManus  r.  Crickett,  I  East,  R.  106;  Smith  on  Merc.  Law,  69,  70,  (2d 
edit.) ;  Id.  B.  1,  ch.  5,  §  3,  p.  127-130,  (3d  edit  1843)  ;  Croft  w.  Alison,  4  Barn. 
&  Aid.  590 ;  Bacon's  Abridgment,  Master  and  Servant,  L.  The  judgment  of 
Lord  Kenyon,  in  McManus  v,  Crickett,  1  East,  R.  106,  may  be  considered  as  the 
leading  judgment  on  this  subject,  and  states  the  distinctions  with  fulness  and 
accuracy.  I  have,  therefore,  cited  it  at  large.  **  This,  (said  his  lordship,)  is  an 
action  of  trespass,  in  which  the  declaration  charges,  that  the  defendant  with  force 
and  arms,  drove  a  certain  chariot  against  a  chaise,  in  which  the  plaintiff  was 
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if  a  man's  carman,  after  finishing  his  work  for  the  day,  instead  of 
putting  up  his  horse  and  cart,  as  it  was  his  duty  to  do,  drives  a 


driving  in  the  king's  highway,  by  which  the  plaintiff  was  thrown  from  his  chaise 
and  greatly  hurt.  At  the  trial,  it  appeared  in  evidence,  that  one  Brown,  a  ser- 
vant of  the  defendant,  wilfully  drove  the  chariot  against  the  plaintiff's  chaise,  but 
that  the  defendant  was  not  himself  present,  nor  did  he  in  any  manner  direct  or 
assent  to  the  act  of  the  servant ;  and  the  question  is,  if,  for  this  wilful  and  designed 
act  of  the  servant,  an  action  of  trespass  lies  against  the  defendant,  his  master? 
As  this  is  a  question  of  very  general  extent,  and  as  cases  were  cited  at  the  bar, 
where  verdicts  had  been  obtained  against  roasters  for  the  misconduct  of  their  ser- 
yants  under  similar  circumstances,  we  were  desirous  of  looking  into  the  authori- 
ties on  the  subject,  before  we  gave  our  opinion ;  and  afler  an  examination  of  all, 
that  we  could  find,  as  to  this  point,  we  think,  that  this  action  cannot  be  main- 
tained. It  is  a  question  of  very  general  concern,  and  has  been  often  canvassed ; 
but  I  hope  at  last  it  will  be  at  rest.  It  is  said  in  Bro.  Abr.  tit  Trespass,  pL  435: 
*  If  my  servant,  contrary  to  my  will,  chase  my  beasts  into  the  soil  of  another,  I 
shall  not  be  punished.'  And  in  2  Roll.  Abr.  553 :  *'  If  my  servant,  without  my 
notice,,  put  my  beasts  into  another's  land,  my  servant  is  the  trespasser,  and  no4 
I;  because,  by  the  voluntary  putting  of  the  beasts  there,  without  my  assent,  he 
gains  a  speciad  property  for  the  time,  and  so  to  this  purpose  they  are  his  beasts.' 
I  have  looked  into  the  correspondent  part  in  Vin.  Abr.,  and  as  he  has  not  pro- 
duced any  case  contrary  to  this,  I  am  satisfied  with  the  authority  of  it  And  in 
Noy's  Maxims,  ch.  44  :  *  If  I  command  my  servant  to  distrain,  and  he  ride  on  the 
distress,  he  shall  be  punished,  not  I.'  And  it  is  laid  down  by  Holt,  C.  J.,  in  Mid- 
dleton  V,  Fowler,  Salk.  282,  as  a  general  position,  *  that  no  master  is  chai^eable 
with  the  acts  of  his  servant,  but  when  he  acts  in  the  execution  of  the  authority 
given  him.'  Now,  when  a  servant  quits  sight  of  the  object  for  which  he  b 
employed,  and,  without  having  in  view  his  master's  orders,  pursues  that  wluch 
his  own  malice  suggests,,  he  no  longer  acts  in  pursuance  of  the  authority  given 
him,  and,  according  to  the  doctrine  of  Lord  Holt,  his  master  will  not  be  answer- 
able for  such  act  Such,  upon  the  evidence,  was  the  present  case ;  and  the  tech- 
nical reason,  in  2  Roll.  Abr.  with  respect  to  the  sheep,  applies  here ;  and  it  may  be 
said,  that  the  servant,  by  wilfully  driving  the  chariot  against  the  plaintiff's  chaise, 
without  his  master's  assent,  gained  a  special  property  for  the  time,  and  so  to  that 
purpose  the  chariot  was  the  servant's.  This  doctrine  does  not  at  all  militate  with 
tke  cases,  in  which  a  master  has  been  holden  liable  for  the  mischief  arising  from 
the  negligence  or  unskilfulness  of  his  servant,  who  had  no  purpose  but  tke  exe- 
cution of  his  master's  orders.  But  the  form  of  those  actions  proves,  that  this 
action  of  trespass  cannot  be  maintained ;  for,  if  it  can  be  supported,  it  must  be 
upon  the  ground,  that,  in  trespass,  all  are  principals.  But  the  form  of  those  ac- 
tions shows,  that,  where  the  servant  is  in  point  of  law  a  trespasser,  the  master  is 
not  chargeable  as  such,  though  liable  to  make  a  compensation  for  the  damage 
consequential  from  his  employing  of  an  unskilful  or  negligent  serrant  The  act 
of  the  master  is  the  employment  of  the  servant ;  but  from  that  no  immediate 
prejudice  arises  to  those  who  may  suffer  from  some  subsequent  act  of  the  Mrrant 
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fellow-servant  to  his  home,  without  his  master's  leave,  and  in 
returning  runs  over  a  traveller,  the  master  is  not  responsible.^ 


If  this  were  otherwise,  the  plaintiffs,  in  the  cases  mentioned  in  1  Lord  Raym. 
739,  (one,  where  the  servants  of  a  carman,  through  negligence,  ran  over  a  boy 
in  the  streets  and  maimed  him ;  and  the  other,  where  the  servants  of  A,  with  his 
cart,  ran  against  the  cart  of  B,  and  overturned  it,  by  which  ^  pipe  of  wine  was 
spilled,)  must  have  been  nonsuited  from  their  mistaking  the  proper  form  of 
action,  in  bringing  an  action  upon  the  case,  instead  of  an  action  of  trespass ;  for 
there  is  no  doubt  of  the  servants  in  those  cases  being  liable  as  trespassers ;  even 
though  they  intended  no  mischief;  for  which,  if  it  were  necessary.  Weaver  v. 
Ward,  in  Hobart,  184,  and  Dickenson  v,  Watson,  in  Sir  Thomas  Jones,  205,  are 
authorities.  But  it  must  not  be  inferred  from  this,  that  in  all  cases,  where  an 
action  is  brought  against  the  servant  for  improperly  conducting  his  master's 
carriage,  by  which  mischief  happens  to  aaother,  the  action  must  be  trespass. 
Michael  v.  Allestree,  in  2  Levinz,  172,  where  an  action  on  the  case  was  brought 
against  a  man  and  his  servant,  for  breaking  a  pair  of  horses  in  Lincoln's  Inn 
Fields,  where,  being  unmanageable,  they  ran  away  with  the  carriage  and  hurt  the 
plaintiff's  vnfe,  is  an  instance  to  show,  that  trespass  on  the  case  may  be  the  prop- 
er form  of  action.  And,  upon  a  distinction  between  those  cases,  where  the  mis- 
chief immediately  proceeds  from  something  in  which  the  defendant  is  himself 
active,  and  where  it  may  arise  from  the  neglect  or  other  misconduct  of  the  party, 
but  not  immediately,  and  which,  perhaps,  may  amount  only  to  a  nonfeasance,  we 
held,  in  Ogle  v.  Barnes,  8  Term  Rep.  188,  that  the  plaintiff  was  entitled  to 
recover.  The  case  of  Savignac  and  Roome,  6  Term  Rep.  125,  which  was  much 
pressed,  as  supporting  this  action,  came  before  the  Ck)urt  on  a  motion  in  arrest  of 
judgment;  and  the  only  question  decided  by  the  Court  was,  that  the  plaintiff 
could  not  have  judgment,  as  it  appeared  that  he  had  brought  an  action  on  the 
case  for  that  which  in  law  was  a  trespass ;  for  the  declaration  there  stated,  that 
the  defendant,  by  his  servant,  wilfully  drove  his  coach  against  the  plaintiff's 
chaise.  Day  t;.  Edwards,  5  Term  Rep.  648,  was  also  mentioned,  which  was  an 
action  on  the  case,  in  which  the  declaration  charged  the  defendant  personally 
with  furiously  and  negligently  driving  his  cart ;  that,  by,  and  through  the  furious, 
negligent,  and  improper  conduct  of  the  defendant,  the  said  cart  was  driven  and 
struck  against  the  plaintiff's  carriage ;  and,  on  demurrer,  the  Court  were  of  opin- 
ion, that  the  fact  complained  of  was  a  trespass.  And,  in  the  last  case  that  was 
mentioned,  of  Brucker  v,  Fromont,  6  Term  Rep.  659,  the  only  point  agitat^ 
was,  whether  evidence  of  the  defendant's  servant  having  negligently  man- 
aged a  cart  supported  the  declaration,  which  imputed  that  negligence  to  the  de- 
fendant; and  the  Court  with  reluctance  held,  that  it  did,  on  the  authority  of  a 
precedent  in  Lord  Raymond's  Reports,  264,  of  Tuberville  and  Stamp.  In  none 
of  these  cases,  was  the  point  now  in  question,  decided  ;  and  those  determinations 
do  not  contradict  the  opinion  we  now  entertain,  which  is,  that  the  plaintiff  can- 
not recover,  and  that  a  nonsuit  must  be  entered." 

1  [Mitchell  ».  Crassweller,  13  C.  B.  287 ;  16  Eng.  Law  and  Eq.  R.  448,  and 
see  Bennett's  note.    The  true  principle  was  well  and  clearly  laid  down  in  the 

48* 
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So,  where  a  servant  kindled  a  fire  on  his  master's  land,  and  by 
his  direction,  but  afterwards  during  his  master's  absence,  and 
without  his  orders,  carried  some  fire  to  another  field,  to  kindle  a 
fire  there,  and  by  so  doing  burnt  the  plaintifi*'s  grass,  the  master 
was  held  not  liable.^]  So,  the  master  of  a  ship  is  not  liable  for 
a  wilful  act  of  injury,  done  to  another  ship  by  his  crew,  although 
he  would  be  for  such  an  injury,  done  by  their  negligence.' 
[And  where  the  drivers  of  an  omnibus,  contrary  to  the  orders  of 
the  owners,  repeatedly  surrounded  the  omnibus  of  another  line, 
and  thus  prevented  passengers  from  entering,  their  principals 
were  held  not  liable,  although  in  one  sense  the  acts  were  done 
for  their  benefit.^     So,  where  a  person  employed  by  a  railway 


late  case  of  Church  v.  Mansfield,  20 'Connecticut,  284,  (1850).  In  that  case,  it 
was  said  :  **  In  order  to  render  a  master  liable  for  a  trespass  committed  by  his 
servant,  it  is  nece^ary  to  show,  that  the  acts  constituting  such  trespass  were 
done  while  the  servant  was  acting  under  the  authority  of  the  master.  If  the 
master  was  ignorant  of  such  acts,  no  presumption  of  his  having  authorized  them 
will  arise  from  their  having  been  done  for  his  benefit,  and  from  his  silence  re- 
garding them.  Therefore  where  A  employed  B  to  mal^e  coal  on  A's  land,  and 
transport  it  with  A's  teams  and  carts,  to  A's  furnace,  for  his  benefit;  and  C 
brought  trespass  against  A,  for  B*s  unnecessarily  making  roads  on  C's  land,  and 
passing  thereon,  with  teams  and  carts,  to  A's  furnace ;  on  the  trial,  there  was  no 
evidence  that  A  authorized  the  acts  complained  of,  or  knew  that  B  had  commit- 
ted, or  intended  to  commit,  them,  unless  this  might  be  inferred*  from  the  facts 
above  stated;  and  the  Court  instructed  the  jury,  that  if  B  had  done  these  acts, 
under  these  circumstances,  the  presumption  was,  that  they  were  done  by  the  au- 
thority and  under  the  direction  of  A ;  it  was  held,  that  this  was  a  misdirection, 
for  which  a  new  trial  should  be  granted."] 

1  [Wilson  V.  Peverly,  2  N.  H.  R.  648.  But  if  the  injury  happens  as  a  conse- 
quence resulting  from  acts  done  by  the  master's  commands,  he  cannot  shield 
himself  from  responsibility  by  showing  that  his  instructions  were  not  strictly 
pursued  by  his  servant  in  doing  the  act.  Thus,  in  Armstrong  v.  Cooley,  5  Gil- 
man,  609,  (1849,)  where  the  plaintiff's  grain  and  hay  were  destroyed,  by  reason 
of  a  fire  on  the  prairie,  set  by  a  servant  of  the  defendant  by  his  directions,  he 
w^  not  permitted  to  avoid  responsibility,  by  showing  that  he  directed  the  fire 
to  be  set  only  when  the  wind  was  in  a  particular  direction,  but  that  it  was  in  fact 
set  when  the  wind  was  in  a  different  direction.  See  Simons  v.  Monier,  29  Barbour, 
419.] 

2  Bowcher  v,  Noidstrom,  1  Taunt.  R.  568.  See,  as  to  how  far  ship-owners  are 
liable  in  cases  of  pilots,  Lucy  v,  Ingram,  6  Mees.  &  Welsh.  802 ;  The  Maria, 
1  Rob.  New  R.  95 ;  Martin  v.  Temperley,  4  Q.  B.  R.  298 ;  The  (English)  Jurist, 
Feb.  25, 1848,  No.  820,  p.  160 ;  The  Agricola,  Id.  p.  157 ;  Post,  §  656  a,  and  note. 

3  Green  v.  Macnamara,  1  Law  Times  R.  (N.  S.)  9 ;  8  J.  Scott,  (N,  S.)  880. 
This  case  is  not  in  the  English  edition. 
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company,  wrongfully  arrests  a  traveller  for  the  non-payment  of 
bis  passage-money,  but  witbout  any  instructions  from  tbe  com- 
pany so  to  do,  and  witbout  any  authority  in  tbe  company  to 
order  sucb  arrest,  or  any  ratification  by  tbem,^  the  company  are 
not  liable.^  But  where  an  omnibus  conductor  dragged  a  drunken 
passenger  out  of  tbe  omnibus  with  unnecessary  violence,  and 
threw  him  down  in  the  middle  of  the  street,  and  another  vehicle 
passing  at  the  same  moment  injured  him,  without  any  fault  in 
the  driver  of  the  latter  vehicle,  the  proprietor  of  the  omnibus  was 
held  liable.8] 

§  456  a.  From  what  has  been  already  stated,  the  master  of 
a  ship,  and  the  owner  also,  is  liable  for  any  injury,  done  by  the 
negligence  of  the  crew  employed  in  the  ship.*  The  same  doc- 
trine will  apply  to  the  case  of  a  pilot,  employed  by  the  master 
or  owner,  by  whose  negligence  any  injury  happens  to  a  third 
person  or  his  property ;  as,  for  example,  by  a  collision  with 
another  ship,  occasioned  by  his  negligence.  And  it  will  make 
no  difference  in  the  case,  that  the  pilot,  if  any  is  employed,  is 
required  to  be  a  licensed  pilot ;  provided  the  master  is  at  liberfcy 
to  take  a  pilot,  or  not,  at  his  pleasure ;  for,  in  such  a  case,  the 
master  acts  voluntarily,  although  he  is  necessarily  required  to 
select  from  a  particular  class.^  On  the  other  hand,  if  it  is  com- 
pulsive upon  the  master  to  take  a  pilot,  and,  a  fortiori^  if  he  is 
bound  to  do  so  under  a. penalty,  then,  and  in  such  case,  neither 
he,  nor  the  owner,  will  be  liable  for  injuries  occasioned  by  tbe 
negligence  of  tbe  pilot ;  ^  for,  in  such  a  case,  the  pilot  cannot  be 

^  Eastern  Counties  Railway  Co.  i;.  Brown,  2  £ng.  Law  &  Eq.  R.  406. 
9  Roe  v.  The  Birkenhead,  &c.  Railway  Co.  7  £ng.  Law  and  £q.  R.  546 ; 
7  Exch.  R.  86. 

3  [Seymour  v.  Greenwood,  Court  of  Exchequer,  24  Boston  Law  Rep.  128. 
Pollock,  C.  B.,  said :  *^  The  state  of  the  law  upon  this  subject  has  been  much  ex- 
panded since  the  case  of  Scott  v.  Shepherd,  2  Bl.  892,  and  M'Manus  v,  Crickett, 
1  East,  106.  Any  one  who  reads  those  cases  cannot  fail  to  see  that  the  principle 
was  not  then  so  considered  as  to  work  out  all  the  legal  considerations  attending 
if] 

4  Ante,  §815-317,  458. 

5  The  Neptune  2d,  1  Dodson,  Adm.  R.  467  ;  The  Maria,  1  Rob.  New  Adm.R. 
96  ;  Att'y-Geni  w.  Case,  8  Price,  R.  802 ;  Abbott  on  Shipp.  Pt.  2,  ch.  7,  §§  8,  9, 
and  cases  there  cited,  (5th  edit,  by  Serg.  Shee) ;  Id.  Addenda,  p.  599  ;  Lucey  v. 
Ingram,  6  Mees.  &  Welsh.  802. 

«  Abbott  on  Shipp.  Pt.  2,  ch.  7,  §  8,  (6th  edit  by  Shee,  1840)  ;  Att'y-Genl  v. 
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deemed  properly  the  servant  of  the  master  or  the  owner,  but  is 
forced  upon  them  ;  and  the  maxim,  Qui  facitper  alium  fcLcUper 
scj  does  not  apply .^  In  short,  the  rule  of  the  common  law  seems 
to  be,  that,  wherever  a  man  is  absolutely  compellable  by  law  to 
employ  a  particular  individual  in  a  given  matter,  the  law,  which 
compels  him  to  employ  that  individual,  takes  away  his  responsi- 
bility arising  from  any  act  of  that  individual.^  But,  if  he  is 
only  compellable  to  select  from  a  class  of  privileged  persons, 
there  he  will  be  responsible  for  the  acts  pf  the  persons  whom  he 
selects  and  employs.  Therefore  it  has  been  held,  that,  where  a 
barge-owner  in  London  employed  persons  as  watermen  to  navi- 
gate on  the  Thames,  none  being  allowed  by  law  to  act  as  such, 
except  freemen  of  the  city,  or  apprentices  of  freemen  or  of  their 
widows ;  there,  if  he  selects  or  employs  any  watermen,  they  are 
to  be  deemed  his  servants,  and  he  is  responsible  for  their  negli- 
gence, although  he  must  select  from  the  class,  if  he  employs  any 
in  the  business ;  and,  even  if  he  is  not  at  liberty  to  employ  his 
own  servants  to  navigate  the  river  and  carry  his  own  goods, 
unless  they  are  freemen,  or  apprentices  of  freemen  or  of  their 
widows,  belonging  to  their  class.^  The  distinction  between  this 
case  and  the  case  of  the  pilot  is  certainly  a  very  nice  one ;  but 
it  turns  apparently  upon  this  ground,  that,  in  the  case  of  the 
pilot,  the  master  is  bound  to  take  one,  and,  in  the  other  case,  the 
barge-owner  is  only  restricted,  as  to  the  class  of  persons,  whom 
he  shall  employ,  not  being  compellable  to  employ  any.  Unless 
the  distinction  were  allowed  to  prevail,  the  owner  or  master  of  a 
British  ship  would  not  be  responsible  for  the  negligence  of  the 
crew,  since  they  are  compellable  to  select  the  crew  from  a  partio 


Case,  8  Price,  R.  302 ;  Carruthen  v.  Sidebottom,  4  Maale  &  Selw.  77;  The 
Maria,  1  Rob.  New  Adm.  R.  95  ;  Liicey  r.  Ingram,  6  Mees.  &  Welsh.  802 ;  The 
Agricola,  The  (English)  Jurist,  Feb.  25,  1848,  No.  820,  p.  157 ;  Smith  v,  Condry, 
1  Howard's  Sup.  Court  R.  28 ;  8.  C.  17  Peters,  R.  20 ;  The  Protector,  1  W. 
Robin.  New  Adm.  R.  45  ;  Bennet  v,  Moira,  7  Taunt  R.  258 ;  Mcintosh  v.  SUde, 
6  Barn.  &  Cress w.  657  ;  The  Ship  Duke  of  Sussex,  8  W.  Robin.  New  Adm.  R. 
270,  272. 

1  Ibid. 

8  Ibid. 

3  Martin  v.  Temperley,  4  Q.  B.  Rep.  298 ;  The  (English)  Jurist,  Feb.  26, 1842, 
No.  820,  p.  150.  But  see  The  Agricola,  Id.  p.  157, 158 ;  Milligan  v,  Wed^,  12 
Adolph.  &  £11.  R.  787. 
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ular  class,  that  is,  three  fourths  at  least  of  the  crew  must  be 
British  seamen.^ 


1  Ibid.  It  is  observable,  that  the  cases  above  cited  generally  turn  upon  the 
distinction,  whether  the  master  or  employer  is  absolutely  compellable  or  not  to 
take  a  pilot,  or  to  employ  a  particular  person  (not  merely  one  of  a  class,  from 
which  he  may  select,)  or  not.  The  British  Pilot  Acts  generally,  but  not  univer- 
'  sally,  make  it  compulsive,  under  a  penalty,  upon  the  master  of  a  ship  to  take  a 
pilot,  and  in  such  cases  exempt  the  master  and  owner  from  responsibility  for  the 
negligence  of  the  pilot.  But,  in  some  cases,  the  master  has  an  option  to  employ 
a  pilot  or  not ;  and,  in  case  he  elects  not  to  employ  one,  he  is  by  law  required 
to  pay  the  pilotage  fee,  or  a  part  thereof,  to  any  pilot  who  ofiers  himself,  and 
whose  services  are  declined.  In  these  latter  cases,  the  question  has  arisen, 
whether  the  master  and  owners  are  responsible  for  the  negligence  of  the  pilot, 
if  one  is  taken  by  the  election  of  the  master.  The  present  learned  Judge  of 
the  High  Court  of  Admiralty  (Dr.  Lushington),  has  held,  that  there  is  no  differ- 
ence in  principle,  whether  the  master  or  owner  is  compellable,  under  a  penalty, 
to  take  a  pilot,  and  whether  he  has  an  election  to  take  or  not,  but  if  he  declines 
to  take  one,  then  he  is  to  pay  pilotage  ;  and  he  deems  the  pilotage,  so  paid,  as  in 
the  nature  of  a  penalty.  But  there  seems  great  reason  to  doubt  the  correctness 
of  this  doctrine.  In  the  first  place,  the  penalty  is  properly  and  strictly  designed, 
as  a  punishment  for  an  offence,  in  neglecting  or  refusing  to  comply  with  a  posi- 
tive duty  imposed  by  law  ;  and  the  penalty  is  in  no  just  sense  to  be  treated  as  a 
commutation  for  liberty  to  commit  the  offence,  and  to  omit  the  duty.  In  the 
other  case  no  such  positive  duty  exists,  and  it  is  left  to  the  choice  of  the  master 
to  take  a  pilot  or  not,  according  to  his  own  discretion.  The  taking  of  the  pilot 
is,  then,  a  voluntary  act,  and  not  a  compulsive  act  In  the  next  place,  the  com- 
pensation to  be  paid  to  the  pilot,  or  the  pilotage  allowed  him,  in  case  of  the  mas- 
ter's declining  to  employ  him,  is  not  a  penalty,  or  in  the  nature  of  a  penalty,  to 
compel  the  party  to  take  a  pilot,  but  is  more  properly  to  be  treated  'as  a  remu- 
neration of  the  pilot  for  keeping  himself  at  all  times  ready  to  perform  the  duty 
of  a  pilot,  when  required,  and  to  encourage  him  to  encounter  the  hazards  and 
perils  incident  to  such  a  service,  and  to  secure  adequate  skill  and  ability  for  the 
safety  and  protection  of  vessels  navigating  the  coasts  and  harbors  of  the  country. 
It  is,  therefore,  a  compensation,  pro  opera  et  labore,  founded  in  a  sound  public 
policy,  to  secure  protection,  and  prompt  assistance,  and  ready  skill,  to  all  persons 
who  may  require  them  in  navigation,  rather  than  a  punishment  for  a  dereliction 
of  duty.  See  the  ship  Duke  of  Sussex,  8  W.  Robins.  New.  Adm.  Rep.  270,  272. 
In  America,  certainly,  no  such  doctrine  has  ever  been  inculcated  ;  and  the  own- 
ers and  masters  of  ships  are  held  liable  for  the  negligence  of  pilots,  in  cases 
where  they  are  not  compellable  to  take  them  ;  although,  if  not  taken,  half  pilot- 
age, or  some  other  proportion  of  pilotage,  is  required  to  be  paid  to  the  pilot  who 
offers.  Williamson  v.  Price,  16  Martin,  R.  899  ;  Yates  v.  Brown,  8  Pick.  R.  28. 
See  also  the  opinion  of  Sir  John  Kicholl  in  The  Girolamo,  8  Hagg.  Adm.  R.  169, 
172.  Indeed,  in  the  case  of  Williamson  v.  Price,  16  Martin,  R.  899,  the  Supreme 
Court  of  Louisiana  went  much  further,  and  seems  to  have  held,  that,  even  if  the 
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§  457,  tVe  have  already  had  occasion,  also,  to  notice  another 
exception,  or,  more  properly  speaking,  another  limitation  of  the 
doctrine  of  the  responsibility  of  principals  for  the  malfeasances, 
and  negligences,  and  torts,  of  their  agents  and  servants,  in  the 
course  o^  their  employments,  and  that  is  in  the  case  of  public 
agents.^  The  latter  are  responsible  for  their  own  personal  mal- 
feasances and  negligences  only,  and  not  for  the  malfeasances 
and  negligences  of  the  persons  who  are  employed  under  them, 
if  they  are  persons  of  reasonable  skill  and  discretion,  and  the 
agents  themselves  have  not  directed  or  cooperated  in  the 
wrong.2  This  doctrine  is  founded  partly  upon  considerations 
of  public  policy,  and  partly  results  from  the  fact,  that  these 
subordinates  are  often  appointed  by  another  independent  au- 
thority, and  are  not  controllable  by,  or  immediately  responsible 
to,  the  public  agents,' 

§  458.  The  Roman  law,  in  like  manner,  in  many  cases,  made 
the  principal  liable  for  the  torts  and  negligences  of  his  agents 
and  servants.^  It  has  been  supposed,  that  the  Roman  law  never 
was  as  extensive  in  its  reach  as  our  law ;  in  other  words,  that  it 
never  did  create  a  general  liability  of  principals  for  the  wrongs 
and  negligences  of  their  agents,  but  limited  it  to  particular 
classes  of  cases ;  and  that  the  liability  of  principals,  so  far  as  it 


taking  of  a  pilot  on  board  was  a  compulsive  duty,  and  not  optional,  still  the  own- 
ers were  liable  for  the  negligence  of  the  pilot  actually  employed.  See  also  Bussy 
V.  Donaldson,  4  Dall.  R.  206,  which  seems  to  have  adopted  the  same  doctrine. 
And  this  seems  also  to  have  been  the  opinion  entertained  by  Lord  Stowell,  upon 
general  principles  ;  The  Neptune  2d,  1  Dodson,  Adm.  R.  467  ;  and  by  Sir  John 
NichoU  in  The  Girolamo,  8  Hagg.  R.  169.  But  see  the  able  note  of  Mr.  Curtis, 
on  this  subject,  in  his  work  on  Merchant  Seamen,  pp.  195, 196,  note.  Even  under 
the  British  Pilot  Acts,  in  order  to  exempt  the  owner  from  responsibility,  the  col- 
lision, or  other  act,  occasioning  the  damage,  should  be  exclusively  caused  by  the 
negligence,  unskilfulness,  or  misconduct  of  the  pilot  alone ;  for,  if  it  be  in  part 
caused  by  the  unskilfulness,  misconduct,  or  negligence  of  the  master  or  mariners, 
the  owner  will  still  remain  liable  therefor.  The  Protector,  1  Rob.  Adm.  R.  45 ; 
The  Diana,  1  W.  Rob.  New  Adm.  R.  181 ;  Smith  v.  Cowdry,  17  Peters,  R.  20; 
S.  C.  1  Howard's  Sup.  Ct.  R.  28. 

1  Ante,  §  320-822. 

«  Ante,  §  820-822,  455.  See  Lord  Abinger's  remarks  in  Winterbottom  v. 
Wright,  10  Mees.  &  Welsh.  109,  114,  115. 

8  Ante,  §§  321,  822  and  notes. 

*  Ante,  §  818. 
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is  recognized  in  that  law,  is  mainly  dependent  upon  the  Praetor's 
edict,  and  was  not  worked  out  of  the  original  materials  of  the 
Roman  jurisprudence.  Whether  this  supposition  be  correct  or 
not,  it  is  clear,  that,  in  certain  classes  of  cases,  the  Preetor,  by 
his  edict,  either  introduced  a  new  and  more  rigid  liability,  or  he 
gave  to  that,  which  previously  existed,  an  additional  force,  and 
in  some  respects,  a  more  onerous  obligation.  Thus,  masters  and 
employers  of  ships,  innkeepers,  and  stable-keepers,  were  made  re- 
sponsible for  the  safety  and  due  delivery  of  the  goods  committed 
to  their  charge ;  and,  of  course,  if  the  loss  or  damage  were  occa- 
sioned by  the  negligences  or  wrongs  of  their  servants,  and  not 
by  themselves,  their  responsibility  was  not  varied.*     Ait  Preetor  ; 

1  Ante,  §  818;  Story  on  Bailm.  §§  464,  565;  Dip:.  Lib.  4,  tit  9,  1.  1,  §  3; 
Heinecc.  Pand.  Lib.  4,  tit  8,  §  546-548  ;  Pothier,  Pand.  Lib.  4,  tit  9,  n.  1,  2,  8 ; 
1  Domat,  B.  1,  tit  16,  §  1,  arts.  8,  5  ;  Id.  §  2,  art.  2 ;  Id.  §  3,  art.  1.  Lord  Stair, 
in  his  Institutes,  (B.  1,  tit  18,  §  8,)  seems  manifestly  to  have  cont^idered  this 
edict,  as  introducing,  for  the  first  time,  the  liability  of  principals  for  the  acts  and 
defaults  of  their  agents,  and  of  making  that  liability  more  rigid,  in  many  cases, 
upon  the  ground  of  public  policy.  His  language  is :  "  In  the  civil  law  there  is 
a  depositation  of  a  special  nature,  introduced  by  the  edict ;  nautae,  caupones, 
Btabularii,  *  quod  cujusque  salvum  fore  receperint,  nisi  restituent,  in  eos  judicium 
dabo.'  By  this  edict,  positive  law,  for  utility's  sake,  hath  appointed,  that  the 
custody  of  the  goods  of  passengers  in  ships,  or  strangers  in  inns,  or  in  stables, 
shall  be  far  extended  beyond  the  nature  of  depositation,  which  obliges  only  for 
fraud,  or  supine  negligence,  them  who  have  expressly  contracted  for  their  own 
iact  But  this  edict,  for  public  utility's  sake,  extends  it ;  first,  to  the  restitution 
of  the  goods  of  passengers  and  voyagers,  and  reparation  of  any  loss..or  injury 
done  by  the  mariners,  or  servants  of  the  inn  or  stable.  Whereas,  by  the  com- 
mon law,  before  that  edict,  in  this  and  such  other  cases,  there  was  no  such  oblige- 
ment ;  much  less  are  persons  now  obliged  for  their  hired  servanfs  fact  or  fault, 
except  facts  wherein  they  are  specially  intrusted  by  them.  But,  because  the 
theft  and  loss  of  goods  is  very  ordinary  in  ships,  inns,  and  stables,  therefore  this 
edict  was  introduced  for  the  security  of  travellers.  Secondly,  the  edict  extends 
this  obligement,  even  to  the  damage  sustained  by  (the  act  of)  other  passengers 
or  strangers  in  the  ship,  inn,  or  stable,  for  the  which,  the  master  of  the  ship,  inn- 
keeper, or  keeper  of  the  stable,  could  be  no  ways  obliged  but  by  virtue  of  this 
edict  Thirdly,  they  were  made  liable  for  the  loss  or  theft  of  such  things  abso- 
lutely from  which  they  were  free  by  no  diligence,  but  were  not  liable  for  acci- 
dent or  force ;  that  is,  sea-hazard  must  always  be  excepted."  See  also  1  Bell, 
Comm.  §  898-402,  500,  505,  (4th  edit.)  ;  Id.  p.  468-476,  (5th  edit.)  See  Story 
on  Bailm.  §  400-402,  458,  464-466.  There  are  certainly  passages  in  the  Digest, 
which  make  principals  responsible  for  the  faults  and  negligences  of  their  agents 
and  servants,  beyond  those  specially  pointed  out  in  the  Praetor's  edict  This  re- 
sponsibility seems,  however^  to  have  been  limited  to  cases  where  the  principal 
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Nautce,  Cauponesj  Stabularii,  quod  cujusque  salvumfore  receperintj 
nisi  restituent,  in  eos  judicium  dabo.^  The  reason  assigned  is, 
that  the  rule  is  well  founded  in  public  policy  and  convenience, 
and  is  the  only  means  to  prevent  losses  by  fraud  or  connivance.* 
A  fortiori,  if  the  act  was  done  with  the  consent  of  the  principal, 
he  was  liable.  Quamquam,  si  ipse  alicui  e  nautis  cammitU  jussit, 
sine  dubio  debeat  obliffari?  The  liability  of  the  principal  for  the 
acts  and  negligences  of  the  agents,  as  well  as  for  his  own,  is 
fully  proclaimed  in  the 'comments  of  the  Roman  law.  Thus,  for 
example,  it  is  said,  as  to  the  owners  or  employers  of  ships ;  Et 
sunt  quidam  in  navibus,  qui  custodice  gratid  navibus  preeponuntur, 
vavil/vkaK€s,  id  est,  navium  custodes  et  dietariu  Si  quis  igitur  ex 
his  receperit,  mito  in  ezercitorem  dandam  actionem  ;  quia  is,  qui 
eos  hifjusmodi  officio  prceponit,  committi  eis  permittit,^  The  same 
doctrine  is  also  applied  to  innkeepers.  Caupo  prcestat  factum 
eorum,  qui  in  ed  caupond,  ejus  cauponce  exercendre  causd,  ibi 
sunt.  Item  eorum,  qui  habitandi  causd  ibi  sunt.  Vtatorum  autem 
factum  non  prcestat^    The  same  doctrine  is  also  applied  to  stable- 

^ras  guilty  of  some  negligence  in  employing  negligent  and  improper  agents  and 
servants.  Thus,  in  the  Digest,  the  opinion  of  Pomponius  is  approved  :  '^Yidea- 
mus,  an  et  servorum  culpam,  et  quoscunque  induxerit,  prsestare  conductor  debeat? 
£t  quatenus  praestat  V  Utrum,  ut  servos  noxse  dedat,  an  vero  suo  nomine  tenea- 
tur  ?  Et  adversus  eos  quos  induxerit,  utrum  pra^stabit  tantum  actiones,  an  quasi 
ob  propriam  culpam  tenebitur?  Mihi  ita  placet,  ut  culpam  etiam  eorum,  quos 
induxit,  prsestet  suo  nomine,  etsi  nihil  convenit,  si  tamen  culpam  in  inducendis 
admittit,  quod  tales  babuerit,  vel  suos,  vel  hospites.'*  Digest,  Lib.  19,  tit.  2, 1.  11 ; 
Pothier,  Pand.  Lib.  19,  tit.  2,  n.  80,  31.  See  also  Dig.  Lib.  9,  tit.  2, 1.  29,  §§  9, 11 ; 
Pothier,  Pand.^  Lib.  19,  tit,  2,  n.  31.  See  Story  on  Bailm.  §  401  ;  1  Domat,  B.  1, 
tit.  4,  §  2,  arts!  5,  6  ;  Id.  B.  2,  tit  8,  §  1,  art  1-9  ;  Id.  §  4,  art  8.  Again :  Qui 
"  columnam  transportandam  conduxit,  si  ea  dum  tollitur,  aut  portatur,  aut  reponi- 
tur,  fracta  sit,  ita  id  periculum  prfestat,  si  qua  ipsius,  eorumquc,  quorum  operft 
uteretur,  culpa  accident  Culpa  autem  abest,  si  omnia  facta  sunt  quse  diligentis- 
simus  quisque  observaturus  fuisset"  Dig.  Lib.  1 9,  tit.  2, 1.  25,  §  7  ;  Pothier,  Pand. 
Lib.  19,  tit  2,  n.  82. 

»  Dig.  Lib.  4,  tit  9, 1.  1 ;  Pothier,  Pand.  Lib.  4,  tit  9,  n.  1,  2  ;  1  Domat,  B.  1, 
tit  16,  §  1 ,  arts.  2, 4,  6  ;  Id.  §  2,  art.  2  ;  Id.  §  8,  art  1-8 ;  Heinecc.  ad  Pand.  Lib. 
4,  tit  8,  §  646-548,  551 ;  Ante,  §  318. 

2  Ante,  §  318,  and  note ;  1  Domat,  B.  1,  tit  16,  §  1,  art  7. 

3  Dig.  Lib.  4,  tit  9, 1.  1,  §  2 ;  Pothier,  Pand.  Lib.  4,  tit  9,  n.  2  ;  Ante,  §  818, 
note  (2)  ;  1  Domat,  B.  1,  tit  16,  §  1,  art.  5. 

4  Dig.  Lib.  4,  tit.  9^  1.  1,  §  8  ;  Pothier,  Pand.  Lib.  4,  tit  9,  n.  2 ;  1  Domat,  B. 
l,tit  16,  §2,  art  1-4. 

«  Dig.  Lib.  4,  tit  5, 1.  1,  §  6  ;  Pothier,  Pand.  Lib.  47,  tit  5,  n.  8  ;  1  Domat,  B. 
1,  tit  16,  §  1,  arts.  8,  6. 
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keepers.  Caupones  autem  et  stabtUarios  ague  eos  accipiemuSy  qui 
cauponam  vel  stabulum  ezercentj  instUoresve  eorum}  Eodem 
modo  tenetUur  caupones  et  stabularii^  quo  ezercentes  negotium 
suum  recipiunt*  Cceterumy  si  extra  negotium  receperint^  nan  tene* 
buntur?  And  the  whole  doctrine  is  summed  up  in  another  pas- 
sage, where  it  treats  of  the  liability  of  such  principals  for  the 
frauds,  deceits,  and  thefts  of  their  agents  or  servants,  without 
their  knowledge.  Item  exercitor  navis^  aui  cauponce^  OMt  stabuli^ 
de  dole  aut  furtOy  quod  in  navi^  a/ut  caupondy  aut  stabuloy  factum 
erity  quasi  ex  maleficio  teneri  videtur^  si  modo  ipsius  nullum  est 
maleficiumy  sed  alicujus  eorum^  quorum  operd  navem  aut  cauponam 
aut  stabulum  exerceU  Cum  enim  neque  ex  maleficio^  neque  ex 
contractu^  sit  adversus  eum  constituta  hcec  actio,  et  aliquatenus 
culpa  reus  est,  quod  operd  malorum  hominum  uteretur;  ideo,  quasi 
ex  maleficio,  teneri  videtur?  Here  we  have  the  rule  of  the  liabil- 
ity of  owners  and  employers  of  ships  and  stable-keepers,  and  the 
reason  for  it  They  are  responsible  for  the  tort  and  fraud  of 
their  agents  and  servants,  although  they  are  not  parties  to  it, 
quasi  ex  maleficio,  as  if  they  themselves  were  wrongdoers,  be- 
cause they  have  made  use  of  the  services  of  such  bad  agents  and 
servants  in  their  employment. 

§  459.  And  here,  again,  the  lil^e  limitations  to  this  liability 
were  recognized  in  the  Roman  law,  as  exist  in  ours.     The  prin- 


1  Dig.  Lib.  4,  tit.  9, 1.  1,  §  5 ;   Pothier,  Pand.  Lib.  4,  tit.  9,  n.  2 ;   1  Domat,  B. 
1,  tit  16,  §  1,  art.  8. 

8  Dig.  Lib.  4,  tit.  9, 1.  8,  §  2  ;  Potbier,  Pand.  Lib.  4,  tit.  9,  n.  8  ;  Post,  §  459. 

3  Inst.  Lib.  4,  tit  5,  §  3 ;  1  Domat,  B.  1,  tit  16,  §  1,  art  7;  Id.  §  2,  art.  1-4. 
The  same  rule  is  laid  down  in  the  Digest  **  In  eos,  qui  naves,  cauponas,  stabula 
exercebunt,  si  quid  a  quoquo  eorum,  quosve  ibi  babebunt,  furtam  factum  esse 
dicetur,  judicium  datur ;  sive  furtum  ope,  consilio  exercitoris  factum  sit ;  sive 
eorum  cujus,  qui  in  eft  navi  navigandi  causft  esset  Navigandi  autem  causft 
accipere  debemus  eos,  qui  adhrbentur,  ut  navis  naviget,  hoc  est,  nautas."  Dig. 
Lib.  47,  tit  5,  In  trod,  and  1.  1 ;  Pothier  in  Pand.  Lib.  47,  tit  5,  n.  1,  8.  <*  Qusb- 
cunque  de  furto  diximus,  eadem  et  de  damno  debent  intelligi.  Non  enim  dubitari 
oportet,  quin  is,  qui  salvum  fore  recipit,  non  solum  a  furto,  sed  etiam  a  damno 
recipere  videatur."  Dig.  Lib.  4,  tit  9, 1.  5,  §  1 ;  Pothier,  Pand.  Lib'.  4,  tit  9, 
n.  8  ;  Dig.  Lib.  14,  tit  1, 1.  1,  §  2 ;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  6 ;  Heinecc. 
Pand.  Ps.  1,  Lib.  4,  tit  8,  §  551-554  ;  Story  on  Bailm.  §  464-468  ;  £rsk.  Inst 
B.  8,  tit  1,  §§  28,  29;  Id.  B.  8,  tit  8,  §  48-45  ;  1  Bell,  Comm.  §  898-406,  (4th 
edit);  Id.  p.  465-476,  (5th  edit);  1  Domat,  B.  1,  tit  Iff,  Inth)d.;  Story  on 
Bailm.  §  401.  • 
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cipal  was  not  liable  for  the  torts  or  negligences  of  bis  agents  or 
servants,  except  in  cases  witbin  tbe  scope  of  their  employment 
Thas,  for  example,  the  innkeeper  was  liable  only  for  the  torts  or 
thefts,  or  damages  of  his  servants,  done  or  committed  in  bis  inn, 
or  about  the  business  thereof;  and  not  for  such  torts  or  thefts 
committed  in  other  places.  Eodem  modo  tenetUur  caupanes  et 
stabuUmiy  quo  exercentes  negotium  suum  recipiunt.  Cctterum^  si 
extra  negotium  receperinty  nan  tenebwitwr}  So,  the  owner  or 
employer  of  a  ship  was  not  liable  for  the  torts  or  thefts,  or  dam- 
ages of  the  mariner,  unless  they  were  done  or  committed  in  the 
ship,  or  about  the  business  thereof.  Debet  ezerdtor  ommum 
nautarum  suorufn^  sive  liberie  sive  servij  factum  prcestare.  Nee 
immerito  factum  eorum  prcestat^  cum  ipse  eos  suopericulo  odhibueriL 
Sed  non  alias  prcestat^  quam  si  in  ipsd  nave  damnum  datum  sit. 
CiBterumj  si  extra  navem^  licet  a  navtis^  non  prcestabit? 

§  460.  Similar  principles  were  applied  in  the  Roman  law  to 
the  ordinary  agents  employed  in  the  common  business  ef  trade 
and  commerce,  called  Institores;'  and  also  to  the  cases  of 
domestic  servants  and  persons  belonging  to  the  family.  Prator 
ait  de  his^  qui  dejecerint^  vel  effuderint ;  Unde  in  eum  locum^  quo 
vulgo  iter  fiet^  vel  in  quo  consisteturj  dejectum  vel  effusum  quid  eritj 
quantum  ex  ed  re  damnum  dafum  factumve  eritj  in  eum,  qui  ibi 
habitaveriti  in  duplum  judicium  dabo.^  Si  servus^  inscienie  domino^ 
fecisse  dicetur^  in  judicio  adjiciam^  a^U  noxam  dederefi  These 
seem  to  be  the  most  important  cases,  specially  and  positively 
provided  for  in  the  Roman  law.  That  law  does  not  seem  to 
have  recognized,  to  the  full  extent,  the  general  maxim.  Respondeat 
superior^  inculcated  by  our  law.^ 


1  Dig.  Lib.  4,  tit  9,  1.  8,  §  2 ;  Fothier,  Pand.  Lib.  4,  tit  9,  n.  8 ;  Ante, 
§  458. 

9  Dig.  Lib.  4,  tit  9, 1.  7  ;  Pothier,  Pand.  Lib.  47,  lit  fi,  n.  1 ;  1  Domat,  B.  1, 
tit  16,  §  1,  art  7  ;  Id.  §  2,  art  1-4. 

3  Ante,  §  8 ;  1  Domat,  fi.  1,  tit  16,  §  8,  art  1 ;  Dig.  Lib.  14,  tit  8, 1.  5,  §  1-9 ; 
Pothier  on  Oblig.  n.  121,  458,  by  Evi^ns ;  Id.  in  Frenob  edit.  n.  121, 489. 

4  Dig.  Lib.  9,  dt  8, 1.  1 ;  Id.  1.  27,  §  11 ;  1  Black.  Comm.  481 ;  Inst  LiK  4,  tit 
5,  §  1 ;  Ersk.  Inst  B.  8,  tit  8,  §  46 ;  Dig.  Lib.  19,  tit  2, 1. 11 ;  1  Domat,  B.  2,  tit 
8,  §  1,  art.  1-9. 

5  Dig.  Lib.  9,  tit  8, 1.  1 ;  Pothier,  Pand.  Lib.  9,  tit.  8,  n.  1 ;  Inst  Lib.  4,  tit  5, 
§§  1»  2.  • 

0  S^e  1  Stair's  Inst  B.  1,  tit  18,  §  8 ;  Ante,  454,  note.    Mr.  Hdt,  in  the  note 
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§  461.  The  modern  natioDs  of  continental  Europe  have 
adopted  the  doctrine  of  the  Roman  law  to  its  fuU  extent,  and 
some  of  them,  at  least,  seem  to  have  carried  it  further.  Pothier 
lays  down  the  rule  in  the  following  broad  terms :  ^^  Not  only  is 
the  person,  who  has  committed  the  injury,  or  been  guilty  of  the 
negligence,  obliged  to  repair  the  damage,  which  it  has  occa* 
sioned ;  those  who  have  any  person  under  their  authority,  such 
as  fathers,  mothers,  tutors,  preceptors,  are  subject  to  this  obliga- 
tion, in  respect  of  the  acts  of  those  who  are  under  them,  when 
committed  in  their  presence,  and  generally  when  they  could  pre- 
vent such  acts,  and  have  not  done  so.  But,  if  they  could  not 
prevent  it,  then  they  are  not  liable ;  Nullum  crimen  paiitur  is, 
qui  nan  prohibet^  quum  prohibere  non  potest  (/.  109,  ff.  de  reg. 
jur.y  Even  when  the  act  is  committed  in  their  sight,  and  with 
their  knowledge  ;  Oulpa  carets  qui  sdt,  sed  prohibere  non  potest 
(/.  50,  Jf.  d.  tit^Y  Masters  are  also  answerable  for  the  injury  oc- 
casioned by  the  wrongs  and  negligence  of  their  servants.  They 
are  even  so,  when  they  have  no  power  to  prevent  them,  provided 
such  wrongs  or  injuries  are  committed  in  the  exercise  of  the 


already  cited  in  §  454,  note  1,  says,  that,  "In  the  civil  law  the  liability  was  nar- 
rowed to  the  person  standing  in  the  relation  of  a  paterfamilias  to  the  wrongdoer." 
It  is  also  observable,  that  Mr.  Le  Blanc  and  Mr.  Marshall,  in  arguing  the  case 
of  Bush  9.  Steinman,  1  Bos.  &  Pull.  405,  assert,  that  "  The  liability  of  the  prin- 
cipal to  answer  for  his  agents  is  founded  in  the  superintendence  and  control, 
which  he  is  supposed  to  have  over  them,  citing  1  Black.  Comm.  481.)  In  the 
civil  law,  that  liability  was  confined  to  the  person  standing  in  the  relation  of 
paterfamilias  to  the  person  doing  the  injury."  For  which  they  cite  Inst.  Lib.  4, 
tit  5,  §  1,  and  Dig.  Lib.  9,  tit.  S.  These  citations  clearly  prove,  that  the  pater- 
familias is  liable  for  the  wrongful  acts  and  negligences  of  his  domestics ;  but  they 
do  not  prove,  negatively,  that  other  persons  were  not  liable,  as  principals,  in  any 
other  cases,  for  the  wrongs  and  faults  of  their  agents.  The  text  shows,  that,  in 
many  other  cases,  besides  that  of  a  paterfamilias,  the  principal  was,  in  the  civil 
law,  liable  for  such  wrongs  and  faults.  The  learned  counsel  seem  to  have  mis- 
understood the  true  meaning  of  the  text  of  Blackstone's  Commentaries,  which 
by  no  means  insists  upon  any  such  limitations.  Mr.  Justice  Heath,  in  the  same 
case,  seems  to  have  entertained  the  notion,  that  the  Roman  law  was,  or  might 
be,  as  limited  as  the  learned  counsel  supposed.  But  he  added,  **  Whatever  may 
be  the  doctrine  of  the  civil  law,  it  is  perfectly  clear,  that  our  law  carries  such 
liability  much  further."  S.  C.  1  Bos.  &  PulL  409.  See  also  Story  on  Bailm. 
§  464-469. 

1  Dig.  Lib.  60,  tit.  17,1.  109. 

s  Dig.  Lib.  50,  tat  17,  L  50. 
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functions,  in  which  the  servants  are  employed  by  their  masters, 
although  in  the  master's  absence.  This  has  been  established,  to 
render  masters  careful  in  the  choice  of  those  whom  they  employ. 
With  regard  to  their  wrongs,  or  neglects,  not  committed  in  these 
functions,  the  masters  are  not  responsible."^  The  doctrine  of 
the  Roman  law  seems  to  be  followed  with  more  scrupulous 
exactness  in  the  laws  of  Spain'  and  of  Scotland,*  where,  in 
treating  of  the  liability  of  principals  for  the  acts  of  their  agents, 
the  specific  enumerations  of  the  Roman  law  are  to  be  found  fol- 
lowed out. 


CHAPTER  XVIIL 

DISSOLUTION,    OR    DETERMINATION,    OP   AGENCY. 

§  462.  We  come,  in  the  next  place,  to  the  consideration  of 
the  manner,  in  which  an  agency  may  be  dissolved  or  determined, 
and  the  effect  thereof.  And  a  dissolution  of  the  agency  may 
take  place  in  two  different  ways :  first,  by  the  act  of  the  prin- 
cipal or  agent,  and,  secondly,  by  operation  of  law.  The  former 
takes  place,  wherever  there  is  a  revocation  by  the  principal,  or 
a  renunciation  by  the  agent  The  latter  may  take  place  in 
various  ways :  first,  by  the  termination  of  the  agency  by  the 
mere  efflux  of  time,  or  by  the  expiration  of  the  period,. or  by 
the  occurrence  of  the  event,  to- which,  and  by  which,  it  was  orig- 
inally limited  ;  secondly,  by  the  change  of  the  state  or  condition 
of  the  principal,  or  of  the  agent ;  thirdly,  by  the  death  of  either 
party;  and,  fourthly,  by  the  natural  cessation  of  the  power, 
in  consequence  of  the  extinction  of  the  subject-matter,  or  of 
the  principal's  power  over  it,  or  by  the  complete  execution  of 
the  power.* 


I  Pothier  on  Oblig.  by  Evans,  n.  121,  458,  (in  the  French  edit  n.  121,  489.) 
3  2  Morean  &  Carlt  Partidas,  5,  tit.  8,  1.  26,  p.  748 ;  Story  on  Bailm.  §  465- 
468. 

3  Ersk.  Inst.  B.  8,  tit  8,  §  48-46 ;  2  Bell,  Coram.  §  898-406,  (4tli  edit) ;  Id. 
p.  465-476,  (5th  edit) ;  1  Stair,  Inst  B.  1,  tit  18,  §  8. 

4  See  Pothier,  de  Mandat,  n.  100 ;  2  Kent,  Comm.  Lect  41,  p.  648,  (4th  edit) 
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§  463.  First  Let  us  consider  the  dissolution  of  an  agency 
by  the  revocation  of  the  principaL  In  general,  the  principal 
has  a  right  to  determine  or  revoke  the  authority  given  to  his 
agent  at  his  own  mere  pleasure  ;  for,  since  the  authority  is 
conferred  by  his  mere  will|  and  is  to  &e  executed  for  his  own 
benefit  and  his  own  purposes,  the  agent  cannot  insist  upon  act- 
ing, when  the  principal  has  withdrawn  his  confidence,  and  no 
longer  desires  his  aid.^  This  is  so  plain  a  doctrine  of  common 
sense  and  common  justice,  that  it  requires  no  illustration  or 
reasoning  to  support  it  [And  although  the  agent  is  appointed 
under  seal,  it  has  been  held  that  his  authority  may  be  revoked 
by  parol.^]  At  what  time  the  revocation  will  take  effect,  and  the 
modes  by  which  it  is  accomplished,  will  presently  come  under 
our  consideration.^ 

§  464.  The  Civil  Law  contained  an  equally  broad  doctrine. 
Si  mandavero  exigendam  pecuniam^  deinde  voluntatem  mtUaverOj 
an  sit  mandati  actio  vel  tnihi^  vel  haeredi  meo  ?  Et  ait  Marcellus ; 
Cessare  numdati  actionem^  quia  ezHnctwn  est  mandaiutny  finitd 
volufUate.^  The  same  principle  has  infused  itself  into  the  juris- 
prudence of  modem  Europe,  as,  indeed,  it  could  not  fail  to  do, 
since  it  is  but  an  application  of  a  maxim,  founded  upon  the 
natural  rights  of  men  in  all  ages,  in  regard  to  their  own  private 


Pothier,  in  his  edition  of  the  Pandects,  (Lib.  17,  tit  1,  tertia  para,  Introd.  to 
n.  75.)  "  Potiflsimse  causae,  ex  quibus  mandatum  solvitur,  h»  sunt ;  mora  man- 
datariij  mora  mandatoris;  si  mandator  revocaverit  mandatum;  si  mandat&rius 
mandate  renuntiaverit"  Mr.  Thomson,  in  speaking  of  the  law  of  Scotland,  says : 
"  Mandates  terminate,  in  general,  by  the  death  of  the  mandant  or  mandatary ;  by 
the  insanity  of  the  latter ;  by  revocation ;  by  renunciation ;  or  by  the  sequestra- 
tion of  the  mandant,  which  vests  his  estate,  and  all  the  rights  connected  with  it, 
in  hb  creditors.  The  mandatary's  bankruptcy  does  not  appear  to  be  inconsistent 
with  the  continuance  of  his  mandate."  Thomson  on  fiills  of  Exchange,  p.  224, 
225,  (2d  edit  1886.) 

*  Paley  on  Agency,  by  Lloyd,  170,  184-188;  2  Liverm.  on  Agency,  808, 
(edit  1818) ;  Story  on  Bailm.  §  202,  207-209 ;  United  States  v.  Jarvis,  Daveis, 
R.889. 

9  Brookshire  v,  Brookshire,  8  Iredell,  74. 

3  Post,  §  470-476. 

4  Dig.  Lib.  17,  tit  1, 1. 12,  §  16  ;  Pothier,  Pand.  Lib.  17,  tit  l,n.  79;  1  Domat, 
B.  1,  tit  15,  §  4,  art  1 ;  Heinecc.  Elem.  Pand.  Lib.  17,  tit  1,  §  288 ;  Inst  Lib.  8, 
tit  27,  §  9. 
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concerns,  when  the  law  has  not  interfered  to  prohibit  the  exercise 

of  them.^ 

§  465.  Such  is  the   general  rule  ;   and  it  strictly  applies  in 
all  cases  where  the  authority  has  not  been  actually  exercised  at 
all  by  the  agent*    For/ in  such  a  case,  the  principal  may  exer- 
cise his  power  of  revocation  at  any  moment.      So,  if  it-  has 
been  in  part  put  in  the  course  of  execution,  but  not  to  such  an 
extent  as  to  become  obligatory  between  the  parties ;  as,  if  pre^ 
liminary  proceedings  only  have  been  instituted.'     Thus,  for  ex — 
ample,  if  a  broker  should  enter  into  a  verbal  agreement  to  selL 
goods  for  his  principal,  and  the  sale  is  within  the  reach  of  th^ 
statute  of  frauds,  (which  requires  the  agreement  to  be  in  writ — 
ing,)  and,  before  the  broker  signs  the  written  agreement  of  sale^ 
the  principal  should  revoke  his  authority,  the  revocation  will, 
have  full  validity.^     So,  if  the  sale  respects  lands,  and  is  within, 
the  statute  of  frauds,  the  same  rule  will,  under  the  like  circum- 
stances, apply.     So,  if  an  insurance  broker  should  negotiate  a. 
policy  of  insurance  for  his  principal,  and  before  it  is  completed, 
the  principal  should  dissent,  and  repudiate  the  transaction,  the 
revocation  will  be  complete  and  operative.^      Upon  a  similar 
ground,  if  a  broker  should  deliver  money  or  goods  to  a  bailee,  to 
be  delivered  to  a  third  person,  he  may  countermand  the  order  at 
any  time  before  the  delivery  thereof  to  the  third  per&on,  or  his 
assent  thereto.®    But  after  the  third  person  has  assented  thereto, 
the  bailment  is  not  countermandable,  if  there  is  a  valuable  con- 
sideration for  the  bailment.7 

§  466.  But  let  us  suppose  that  the  authority  has  been  in  part 


1  Pothier  on  Oblig.  by  Evans,  n.  474,  (in  French  edit.  n.  510)^  1  Bell,  Comm. 
§418,  (4th  edit.);  Id.  p.  488-490,  (6th  edit.);  Erek.  Inst  B.  8,  tit.  8,  §40; 
1  Stair,  Inst  B.  1,  tit  12,  §  8. 

2  2  Liverni.  on  Agency,  809,  (edit  1818.)  t 

3  Post,  §§  466,  467. 

4  Faley  on  Agency,  by  Lloyd,  185  ;  Farmer  v.  Robinson,  2  Campb.  R.  339,0. 

5  Paley  on  Agency,  by  Lloyd,  185;  Warwick  v.  Slade,  3  Campb.  R.  W\ 
Bristow  V.  Porter,  2  Stark.  R.  50. 

8  Story  on  Bailm.  §  207-210 ;  Scotthom  w.  South  Staffordshire  Railway,  8 
Exch.  R.  341 ;  8  Chitty  on  Comm.  and  Manuf.  223,  224  ;  Lewis  r.  Sawyer,  44 
Maine,  882. 

^  Hodgson  V,  Anderion,  8  Barn.  &  Crcssw.  842 ;  Creager  v.  Link,  7  Md.  R. 
267 ;  2  Story  on  Equity  Jurisp.  §  1041-1047 ;  Poet,  §  477. 
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actually  execated  by  the  agent ;  in  that  case  the  question  will 
arise,  whether  the  principal  can  revoke  the  authority,  either  in 
the  whole  or  as  to  the  part  which  remains  unexecuted.  The 
true  principle  would  seem  to  be,  that  if  the  authority  admits  of 
severance,  or  of  being  revoked,  as  to  the  part  which  is  unexe- 
cuted, either  as  to  the  agent  or  as  to  third  persons,  then,  and 
in  such  case,  the  revocation  will  be  good,  as  to  the  part  unexe- 
cuted, but  not  as  to  the  part  already  executed.  But  if  the 
authority  be  not  thus  severable,  and  damage  will  thereby  happen 
to  the  agent,  on  account  of  the  execution  of  the  authority  pro 
tanto^  there  the  principal  wUl  not  be  allowed  to  revoke  the  unex- 
ecuted part,  or,  at  least,  not  without  fully  indemnifying  the 
agent^  As  to  the  rights  of  the  other  contracting  party  in  this 
last  case,  they  are  not  affected  by  the  revocation ;  but  he  will 
retain  them  all,  as  well  as  all  the  remedies,  consequent  upon 
any  violation  of  them,  in  the  same  manner  as  if  no  revocation 
has  taken  place.^ 

§  467.  Perhaps  there  is  no  direct  authority  in  our  law  for  the 
support  of  this  proposition.^  But  it  stands  so  clearly  approved 
by  natural  justice,  as  well  as  by  the  principles  of  the  Roman 
law  and  the  jurisprudence  of  modern  commercial  nations,  that  it 
is  difficult  to  resist  it.  Thus,  it  is  laid  down  in  the  Roman  law, 
as  a  principle  of  broad  and  general  justice :  Nemo  potest  mtiiare 
consilium  stmm  in  allerius  injuriam.^  And  the  very  case  is  put, 
of  a  purchase  authorized  and  afterwards  revoked.  Si  mandds* 
sem  tibiy  ut  fundum  emeres^  postea  scripsissem^  ne  emeres ;  tu 
antequam  scias  me  vetuisse^  emisses ;  mandati  tibi  obligaitts  ero^ 
ne  damno  offidaiur  isy  qui  suscipit  mandaiumJ*  The  reason  here 
assigned,  for  making  the  sale  obligatory,  has  great  force;  for 
damage  might  otherwise  happen  to  the  agent.     Pothier  says. 


1  1  Bell,  Comm.  §  418,  (4th  edit.) ;  Id.  p.  489,  (5th  edit) ;  Post,  §  483,  note, 
494 ;  United  States  v.  Jarvis,  Daveis,  R.  274. 

*  See  3  Chitty  on  Comm.  and  Manuf.  223,  224;  2  Story  on  £q.  Jari^p. 
§  1041-1047;  Hodgson  o.  Anderson,  3  fiarn.  &  Cressw.  842;  1  Domat,  B.  1,  tit 
16,  §  8,  art.  9. 

3  3  Chitty  on  Comm.  and  Manuf.  223,  224;  2  Kent,  Comm.  Lect  41,  p.  643, 
(4th  edit)  ;  Story  on  Bailm.  §  208,  209;  1  Bell,  Comm.  §^418,  (4th  edit)  ;  Id. 
p.  489,  (5th  edit)     But  see  United  States  v.  Jarvis,  Daveis,  R.  274. 

4  Dig.  Lib.  50,  tit  17,1.  75. 

ff  Dig.  Lib.  17,  tit  1, 1. 15 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  89. 
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that  if  the  agent,  when  he  receives  knowledge  of  the  revocation 
of  his  authority,  has  already  commenced  executing  the  business, 
he  is  nevertheless  authorized  to  do  whatever  may  be  a  necessary 
duty  or  consequence  of  that  which  he  has  commenced,  {faire  ce^ 
qui  est  une  suite  nScessaire  de  ce  qu^il  avait  commence j)  and  the 
principal  will  be  bound  thereby.^ 

§  468.  Domat  lays  down  the  doctrine  in  the  following  terms : 
*^  The  power  and  charge  of  a  proxy,  or  other  agent,  expire  by 
the  change  of  the  will  of  the  person  who  made  choice  of  hiuL 
For  this  choice  is  free,  and  he  may  revoke  his  order  whenever  he 
thinks  fit ;  provided  he  makes  known  his  revocation  to  the  per- 
son whom  he  revokes,  and  that  all  things  be  still  entire.  But  if 
the  proxy,  or  other  agent,  had  already  executed  the  order,  or 
begun  to  execute  it,  before  he  knew  anything  of  the  revocation, 
it  would  be 'without  effect,  as  to  what  had  been  already  exe- 
cuted; and  he  will  be  indemnified  as  to  any  obligation  into 
which  the  said  order  may  have  engaged  him."'  So,  Erskine 
lays  it  down,  as  the  law  of  Scotland,  that  to  justify  a  revocationj 
matters  must  remain  entire.  ^  For,  (says  he,)  if  the  mandatary 
has  executed  a  part  of  his  commission,  and  thereby  becomes 
^ncerned  that  it  should  not  be  revoked;  if,  for  instance,  he 
should,  on  the  faith  thereof,  have  obliged  himself  to  purchase 
goods  from  a  third  party,  the  mandant  cannot  effectually  revoke 
his  commission  till  he  relieve  the  mandatary  from  such  engage- 
ments." * 

§  469.  It  follows,  from  what  has  been  said,  that,  when  the 
power  of  an  agent  is  revoked  or  terminated,  that  also  of  any 
substitute,  appointed  by  and  under  him,  it  being  a  dependent 
power,  is  ordinarily  also  revoked.  This  is  a  natural  result  from 
the  presumed  intention  of  the  principal,  who,  in  withdrawing  or 
terminating  the  authority  of  his  agent,  withdraws,  by  implicap 
tion,  the  derivative  authority  of  his  substitute,  whether  it  is 
expressly  provided  for  in  the  original  delegation  or  not.^     It  in 


1  Fothier,  de  Mandat,  n.  121. 
a  1  Domat,  B.  1,  tit.  16,  §  4,  art.  1,  by  Strahan. 

3  £r8k.  Inst  B.  S,  tit.  S,  §  40 ;  1  Bell,  Comm.  §  418,  (4th  edit.) ;  Id.  p.  488-490, 
(6th  edit) 

^  Pothier,  de  Mandat,  n.  112;  2  Liverm.  on  Agency,  307,  SOS,  (edit  1818); 
Post,  §  496. 
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also  a  result  of  law ;  for,  as  the  agent  could  not,  after  the  revo- 
catibn,  do  the  act  personally,  neither  could  the  substitute,  acting 
in  his  stead,  since  the  source  of  the  authority  has  ceased  to  exist. 
And,  accordingly,  Pothier  assigns  this  as  the  reason  of  the  rule.^ 
Exceptions  may  exist;  as  where,  iBrom  the  express  terms,  or  iBrom 
the  nature  of  the  power,  it  is  a  just  inference  that  the  principal 
intends  that  the  substitute  shall  continue  to  act  for  him,  not- 
withstanding the  revocation  of  the  authority  of  his  immediate 
agent.^  In  many  cases  of  the  appointment  of  public  officers,  it 
is  expressly  provided  that  their  deputies  shall  continue  to  act, 
notwithstanding  the  removal,  or  death,  or  incapacity,  of  the 
superior  officer  who  appointed  them.  The  same  presumption 
may  arise  in  some  cases  of  a  private  agency.  Thus,  for  exam- 
ple, the  removal,  or  death,  or  incapacity,  of  the  master  of  a  ship, 
who  has  appointed  the  mate,  will  not  be  understood  to  revoke 
the  appointment  of  the  latter ;  for  it  is  ordinarily  the  duty  of  the 
mate  to  act  as  masterj  whenever  the  place  of  the  master  is  va- 
cant from  any  cause  whatsoever,  and  no  other  substitute  is  pro- 
vided by  the  owner. 

§  470.  In  the  next  place,  let  us  consider,  at  what  time,  and 
under  what  circumstances,  the  revocation,  by  the  act  of  the 
principal,  takes  effect.  And  here  the  rule  of  our  law  is  equally 
clear,  and  comprehensive,  and  just.  As  to  the  agent  himself, 
subject  to  what  has  been  already  stated,  it  takes  effect  from  the 
time  when  the  revocation  is  made  known  to  him ;  and  as  to 
third  persons,  when  it  is  made  known  to  them  ;  and  not  before. 
Until,  therefore,  the  revocation  is  so  made  known,  it  is  inoper- 
ative. K  known  to  the  agent,  as  agsi^inst  his  principal,  his 
rights  are  gone ;  but,  as  to  third  persons,  who  are  ignorant  of 
the  revocation,  his  acts  bind  both  himself  and  his  principal.^ 
[Thus,  where  an  agency,  constituted  by  writing,  was  revoked, 
but  the  written  authority  was  left  in  the  hands  of  the  agent, 
and  he  subsequently  exhibited  it  to  a  third  person,  who  dealt 
with  him  as  agent,  on  the  faith  of  it,  without  any  notice  of  the 
revocation,  the  act  of  the  agent,  within  the  scope  of  the  author- 


1  Pothier,  de  Mandat,  n.  112. 

3  Post,  §  4gro. 

3  Beard  v.  Kirk,  11  New  Hamp.  R.  897. 
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ity,  was  held  to  biDd  the  principal.^]  Hence  it  is,  that,  if  a 
clerk  or  agent  is  employed  to  sign,  indorse,  or  accept  bills '  and 
notes  for  his  principal,  and  he  is  discharged  by  the  principal,  if 
the  discharge  is  not  known  by  persons  dealing  with  him,  notes 
and  bills  subsequently  signed,  indorsed,  or  accepted,  by  the  derk 
or  agent,  will  be  binding  upon  the  principal.^  Indeed,  this  is 
^but  another  application  of  the  known  maxim  of  law  and  equity, 
that,  where  one  of  two  innocent  persons  must  suffer,  he  shall 
suffer  who,  by  his  confidence,  or  silence,  or  conduct,  has  misled 
the  other.* 

§  471.  Pothier  has  stated  the  reason  in  succinct  but  accurate 
terms,  illustrating  it  by  referring  to  the  case  of  payments,  made 
in  ignorance  of  the  revocation,  where  the  principal  is  clearly 
bound.  ^<The  reason  (says  he),  is,  that  the  mistake  of  the 
debtor,  who  pays  after  the  revocation  of  the  procuration,  arises 
rather  from  the  fault  of  the  creditor,  who  ought  to  apprize  him 
of  the  revocation,  than  of  the  debtor  himself,  who,  seeing  an 
authority  to  receive,  and  having  no  reason  to  suppose  that  it  has 
been  revoked,  has  a  sufficient  ground  for  making  the  payment 
accordingly.  Therefore,  it  is  not  just,  that  he  should  suffer 
from  this  mistake,  and  be  liable  to  a  second  payment ;  the 
creditor,  who  alone  is  in  fault,  is  the  only  person  who  should 
suffer."  * 

§  472.  The  same  persuasive  doctrine  is  fully  recognized  in  the 
Roman  law.  Sed^  si  quis  mandaveritj  ut  TUio  solvam^  deinde 
vetuerit  eum  accipere^  si  dgnorans  prohibitum  eum  accipere  solvam^ 
liberabor.  Sed  si  scieroj  non  liberaborfi  Si  TUium  omnibus 
negotiis  meis  prceposuqro^  deinde  vetuero  eum^  ignorantibus  debt- 
toribuSy  administrare  negoiia  mea;  debitores  ei  sohendoj  libera* 


^  Sake  V.  Field,  5  Term  R.  215,  per  Buller,  J.;  Anon.  v.  Harrison,  12  Mod. 
S46 ;  Paley  on  Agency,  by  Lloyd,  188;  Id.  670;  Hazard  v.  Treadwell,  1  Str. 
R.  506  ;  2  Liverm.  on  Agency,  806,  810,  (edit  1818) ;  2  Kent,  Comm.  Lect  41, 
p.  644,  (4th  edit.)  ;  Morgan  v.  Stell,  5  fiinn.  R.  805  ;  Story  on  Bailm.  §  208 ; 
1  Bell,  Comm.  418,  (4th  edit)  ;  Id.  p.  488-490,  (5th  edit) ;  Bowerbank  v.  Mor- 
ris, Wallace,  R.  126  ;  Beard  v.  Kirk,  11  New  Hamp.  R.  897. 

^  8  Chitty  on  Comm.  and  Manuf.  197. 

3  Ante,  §§  127,448. 

*  Pothier  on  Oblig.  by  Evans,  n.  80,  n.  474,  (in  French  edition,  n.  80,  510.) 

»  Dig.  Lib.  46,  tit  8, 1.  12,  §  2 ;  Pothier,  Pand:  Lib.  46,  tit  8,  n.  81 ;  1  Domat, 
B.  1,  tit  16,  §  8,  art  9. 
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burUur.  Nam  is  qui  omnibus  negotiis  suis  aliquem  proponit^  in' 
ieUigitur  etiam  debUoribus  mandare^  ut  procuratori  solvant}  Dis^ 
pensatoriy  quiy  ignorante  debitore^  remotus  est  ab  actUy  recte  solvi' 
tur.  Ex  voluntate  enim  Domini  ei  solvitur  ;  qtuim  si  nescit  mutch 
tam^  qui  solvit^  liberatur?  The  converse  proposition,  that  a  pay- 
ment to  an  agent,  who  has  no  authority,  or  whose  authority  is 
exceeded,  or  known  to  be  revoked,  is  invalid,  as  is  clearly  main- 
tained.^ De  quo  palam  proscriptum  fuerit^  Ne  cum  eo  contror^ 
hatuTf  is  prcepositi  loco  non  habetur.  Non  enim  permittendum 
erit  cum  Institore  contrahere.  Sed^  si  quis  nolit  contrahij  prohi" 
beat ;  casterumj  qui  prceposuitj  tenebitur  ipsd  pr(Bpositione.^ 

§  473.  Domat  sums- up  the  doctrine  in  the  follctwing  language : 
"  The  power  of  factors  and  agents  is  determined  by  their  revoca- 
tion. But  if,  after  they  are  recalled,  they  treat  with  personSy 
who  knew  nothing  of  their  being  recalled,  what  they  shall  have 
transacted  will  oblige  the  master,  unless  the  revocation  has 
been  published,  if  it  was  the  custom  so  to  do,  or  that  by  other 
circumstances  the  person,  who  treated  with  the  factor,  might 
have  known,  that  he  ought  not  to  have  treated  with  bim."^  In- 
deed, this  may  be  said  to  be  the  universal  rule  laid  down  in  all 
modern  jurisprudence.^ 

§  474.  In  the  next  place,  as  to  the  modes  by  which  an  author- 
ity may  be  revoked.  It  may  be  express,  as  by  a  direct  and 
formal  declaration,  publicly  made  known,  or  by  an  informal 
writing,  or  by  parol ;  or  it  may  be  implied  from  circumstances.^ 
What  circumstances  will,  or  will  not,  amount  to  a  revocation, 
or  to  notice  of  a  revocation,  by  implication,  cannot  be  stated 
with   dny  definite   certainty.     But  there  are  some  acts  which 


1  Dig.  Lib.  46,  tiL  8, 1.  84,  §  8  ;  Pothier,  Pand.  Lib.  46,  tit  8,  n.  81. 
9  Dig.  Lib.  46,  tit  8,  1.  51 ;  Pothier,  Pand.  Lib.  46,  tit  3,  n.  81 ;  Inst  Lib.  8, 
tit  27,  §  10. 

3  Dig.  Lib.  46,  tit  8, 1.  84,  §  4 ;  PothiQr,  Pand.  Lib.  46,  tit  8,  n.  83 ;  Dig.  Lib. 
14,  tit.  8,  k  11,  §  a  ;  Pothier,  Pand.  Lib.  14,  tit  8,  n.  7. 

4  Dig.  Lib.  14,  tit  8, 1.  11,  §  2 ;  Pothier,  Pand.  Lib.  14,  tit  8,  n.  7. 

5  1  Domat,  B.  1,  tit  16,  §  8,  art  9,  by  Strahan. 

0  Pothier,  de  Mandat,  n.  121 ;  1  fiell,  Comm.  §  418,  (4th  edit.)  ;  Id.  p.  488- 
490,  (5th  edit) 

7  Story  on  Bailm.  §§  207,  208 ;  Morgan  v.  Stell,  5  Binn.  805 ;  Copeland  v. 
Merc.  Ins.  Co.  6  Pick.  R.  198;  Smith  on  Merc.  Law,  pp.  181, 182,  (3d  •dit 
1848.) 
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admit  of  little  or  po  doubt.  Thus,  for  example,  if  the  priuci- 
pal  appoints  another  person  to  do  the  same  act,  this  will  ordi- 
narily be  construed  to  be  a  revocation  of  the  power  of  the  former 
agent.^  ^he  same  presumption  existed  in  the  civil  law.  Julianus 
ait ;  Eutn,  qui  dedit  'kiversis  temporibus  procuratores  duos,  posU* 
riorem  dando  priorem  prohibuisse  videri?  The  same  doctrine  is 
recognized  in  the  French  law.^  This  presumption,  however, 
*" arises  only  in  cases  where  there  is  an  incompatibility  in  the  exer- 
cise of  the  authority  by  both ;  for,  if  the  original  agent  has  a 
general  authority,  and  the  second  agent  is  appointed  only  for  a 
special  object  or  purpose,  there,  the  revocation  will  operate  only 
pro  tantOy  and  nt)t  as  a  total  revocation.  The  maxim  of  the  Bo- 
man  law  is  as  follows  :  In  toto  jure  generi  per  speciem  derogatur, 
et  illud  potissimum  habetur,  quod  ad  speciem  directum  est^  On 
the  other  hand,  if  the  first  authority  is  special,  and  the  second 
authority  is  general,  it  seems  to  have  been  thought,  that  the  pre- 
sumption ought  to  be  the  other  way,  namely,  that  the  second  is 
not  designed  to  operate  as  a  revocation  of  the  first.^  But  this 
may  probably  depend  upon  very  nice  considerations. 

§  475.  A  revocation  may  also  arise  by  implication  or  pre- 
sumption from  various  other  circumstances.  Thus,  if  the  prin- 
cipal should  intrust  another  with  authority  to  collect  certain 
debts  for  him,  and  should  deliver  him  at  the  time  the  vouchers 
or  instruments,  negotiable  or  otherwise,  by  which  such  debts 
are  evidenced,  and  which  are  to  be  delivered  to  the  debtors, 
when  paid ;  and  afterwards  the  principal  should  take  back  the 
vouchers,  or  other  instruments,  that  will  be  an  implied  revoca- 
tion of  the  authority  of  the  agent^  So,  if  the  principal  should 
himself  collect  the  debts,  that  also  will  be. an  implied  revoca- 
tion. 

§  476.    We   have   already  stated,  that   the   general  rule  is, 
that  the  principal  may  revoke  the  authority  of  his  agent  at  his 

1  Morgan  v.  Stell,  5  Binn.  R.  S05  ;  Copeland  v,  Merc.  Ins.  Cb.  6  Pick.  R.  198; 
Story  on  Bailni.  §  208. 

2  Dig.  Lib.  8,  tit.  8, 1.  81,  §  2 ;   Pothier,  Pand.  Lib.  8,  tit.  8,  n.  27  ;  1  Domat, 
B.  l,tit.  15,  §4,  art.  2. 

3  Pothier,  de  Mandat,  n.  114,  115. 

4  Dig.  Lib.  50,  tit.  17, 1.  80;  Pothier,  de  Mandat,  n.  115-117. 

5  Pothier,  de  Mandat,  n.  15. 
•  Ibid.  118.    • 
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mere  pleasure.^  But  this  is  open  to  some  exceptions,  which, 
however,  are  entirely  consistent  with  the  reason,  upon  which 
the  general  rule  is  founded.  One  exception  is,  when  the  prin- 
cipal has  expressly  stipulated,  that  the  authority  sha|ftbe  irrev- 
ocable, and  the  agent  has  an  interest  in  its  execution.  Both 
of  these  circumstances  must  concur ;  for,  although  in  its  terms 
an  authority  may  be  expressly  declared  to  be  irrevocable ;  yet, 
if  the  agent  has  no  interest  in  its  execution,  and  there  is  no 
valid  consideration  for  it,  it  is  treated  as  a  mere  nude  pact,  and 
is  deemed  in  law  to  be  revocable,  upon  the  general  principle,  that 
he,  who  alone  has  an  interest  in  the  execution  of  an  act,  is  also 
entitled  to  control  it. 

§  477.  But,  where  an  authority  or  power  is  coupled  with  an 
interest,  or  where  it  is  given  for  a  valuable  consideration,  or 
where  it  is  a  part  of  a  security,  there,  unless  there  is  an  express 
stipulation,  that  it  shall  be  revocable,  it  is,  from  its  own  nature 
and  character,  in  contemplation  of  law,  irrevocable,  whether  it 
is  expressed  to  be  so  upon  the  face  of  the  instrument,  conferring 
the  authority  or  not.^    Thus,  for  example,  if  a  power  of  attorney. 


1  Ante,  §462. 

«  Smith  on  Merc.  Law,  71,  72,  (2d  edit.) ;  Id.  B.  1,  ch.  6,  §  4,  pp.  181, 132,  (3d 
edit.  1843) ;  2  Liverm.  on  Agency,  808,  309,  (edit.  1818);  Paley  on  Agency,  by 
Lloyd,  184,  185;  3  Chitty  on  Comm.  and  Manuf.  223,  224;  Hunt  v,  Kousma- 
niere'8  AdmV,  2  Mason,  R.  244;  Id.  342;  S.  C.  8  Wheat  R.  177;  1  Peters,  R. 
1 ;  Bromley  v.  Holland,  7  Ves.  28;  Lepard  v.  Vernon,  2  V.  &  Beam.  61 ;  Wat- 
son V.  King,  4  Campb.  R.  227,  273  ;  2  Kent,  Comm.  Lect.  41,  pp.  643,  644,  (4th 
edit.) ;  Gaussen  v,  Morton,  10  Barn.  &  Cressw.  731 ;  Story  on  Bailni.  §  209.  See 
also  Metcalf  v.  Clough,  2  Mann.  &  Ryl.  1 78 ;  Smyth  v.  Craig,  3  Watts  &  Serg. 
14  ;  Smart  v.  Sanders,  5  Manning,  Granger  &  Scott,  895 ;  Knapp  v.  Alvord,  10 
Paige,  R.  205;  Marfield  v.  Douglas,  1  Sandtord,  Superior  Ct.  R.  (N.  Y.)  360. 
This  doctrine  was  much  considered  in  the  case  of  Hunt  v,  Rousmaniere's  Adm'r, 
8  Wheat.  R.  1 74 ;  S.  C.  1  Peters,  R  1 ;  and  the  distinction  between  a  mere 
power,  and  a  power  coupled  with  an  interest,  was  there  clearly  pointed  out  On 
that  occasion,  Mr.  Chief  Justice  Marshall  explained,  what  was  meant  by  a  power 
coupled  with  an '  interest,  and  said :  **  It  becomes  necessary  to  inquire,  what  is 
meant  by  the  expression  *  a  power  coupled  with  an  interest  ? '  Is  it  an  interest 
in  the  subject,  on  which  the  power  is  to  be  exercised,  or  is  it  an  interest  in  that 
which  is  produced  by  the  exercise  of  the  power  ?  We  hold  it  to  be  clear,  that 
the  interest,  which  can  protect  a  power  af^er  the  death  of  a  person,  who  creates 
it,  must  be  an  interest  in  the  thing  itself.  In  other  words,  the  power  must  be 
engrafted  on  an  estate  in  the  thing.  The  words  themselves  would  seem  to  im- 
port this  meaning.   *  A  power  coupled  with  an  interest,'  is  a  power,  which  accom- 
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to  levy  a  fine  is  executed,  as  a  part  of  a  security  to  a  creditor, 
the  power  is  irrevocable.^  So,  if  a  letter  of  attorney  to  sdl  a 
ship  is  taken  as  a  security  upon  a  loan  of  money,  it  is  inrevoca- 
\Ae,^  So,  y  the  princioal  assigns  all  his  effects  for  the  benefit  of 
his  creditors,  and  gives  the  assignee  a  power  of  attorney  to  col- 
lect and  receive  all  debts  and  outstanding  claims,  the  power  is 
irrevocable.^  So,  if  a  power  of  attorney  to  sell  lands  is  given  to 
a  creditor  to  pay  his  debts  out  of  the  proceeds  of  the  sale,  the 
power  is  irrevocable.^  So,  a  remittance  to  an  agent  of  money  or 
goods,  to  be  delivered  to  a  creditor  in  discharge  of  his  debt,  is 
irrevocable,  after  the  creditor  has  assented  thereto,  and  signified 
his  assent  to  the  agent^  Th.e  ground  of  this  doctrine  is,  that  a 
party  shall  not  be  at  liberty  to  violate  his  own  solemn  engage- 
ment, or  to  vacate  his  own  security  by  bis  own  wrongful  act ;  for 
that  would  be  to  enable  him  to  perpetrate  a  fraud  upon  innocent 
persons,  who  have  placed  implicit  confidence  in  him,  which  is 
against  the  clearest  principles  of  justice  and  equity.  But  a 
power  of  attorney,  although  irrevocable  by  the  party,  and  al- 
though founded  upon  a  valuable  consideration,  or  given  as  a 
security,  is  nevertheless,  as  we  shall  presently  see,  revoked  by 
the  death  of  the  party,  unless  it  be  also  coupled  with  an  inter- 
est.® 

§  478.  Secondly.  In  the  next  place,  the  agency  may  be  deter- 
mined by  the  renunciation  of  the  agent."^  This  renunciation 
may  be  before  any  part  of  the  authority  is  executed,  or  when 

panics,  or  b  connected  with,  an  interest.  The  power  and  the  interest  are  united 
in  the  same  pei%on.  But,  if  we  are  to  understand  by  the  word  '  interest,'  an 
interest  in  that  which  is  to  be  produced  by  the  exercise  of  the  power,  then  they 
are  never  united.  The  power,  to  produce  the  interest,  m&st  be  exercised,  and 
by  its  exercise  is  extinguished.  The  power  ceases,  when  the  interest  commences, 
and,  therefore,  cannot,  in  accurate  law  language,  be  said  to  be  *  coupled'  with  it** 
See  also  Com.  Dig.  Attorney,  C,  9,  10. 

1  Walsh  V.  Whitcomb,  2  £sp.  B.  565 ;  Paley  on  Agency,  by  Lloyd,  1S4. 

s  Hunt  V,  Rousmaniere's  Adm'r,  2  Mason,  R.  244 ;  Id.  842;  S.  C.  S  Wheat  B. 
274;  1  Peters,  R.  1. 

S  Walsh  V,  Whitcomb,  2  Esp.  R.  565. 

*  Gaussen  v.  Morton,  10  Bam.  &  Cre^sw.  781. 

5  Hodgson  V.  Anderson,  8  Bam.  &  Cressw.  842 ;  Creager  v.  Link,  7  Md.  R. 
267;  2  Story  on  Equity  Jurisp.  §  1041-1048  ;  Ante,  §  465. 

«  Post,  §§  488,  489. 

7  See  Case  v.  Jennings,  17  Texas,  661. 
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it  is  in  part  executed.^  Bat,  in  either  case,  if  the  agency  is 
founded  upon  a  valuable  consideration,  the  agent,  by  renouncing 
it,  makes  himself  liable  for  the  damages  which  his  principal  may 
sustain  thereby.^  If  the  ageney  is  purely  voluntary  and  gratu- 
itous, there,  according  to  our  law,  the  principal  will  not  be  enti- 
tled to  any  damages  for  its  non-execution.  But  if  it  was  in  part 
executed,  and  then  renounced,  and  the  principal  sustains  dam- 
ages thereby,  the  agent  will  be  held  responsible  therefor,  upon 
the  known  distinction  between  nonfeasance  and  misfeasance,  in 
cases  of  gratuitous  agency.^  But  in  all  cases,  where  the  agent 
renounces  his  agency,  he  would  seem  to  be  bound  to  give  notice 
thereof  to  the  principal ;  and  if  he  does  not,  and  damage  is 
thereby  sustained,  it  may,  perhaps,  if  the  omission  be  fraudulent, 
give  rise,  even  in  our  law,  to  a  claim  for  damages,  even  though 
it  be  a  case  of  gratuitous  agency.^ 

§  479.  The  Roman  law,  upon  this  point,  differed  in  some 
respects  from  our  law.  In  that  law,  if  an  agent  even  gratui- 
tously undertook  to  perform  a  particular  business  or  act,  he  was 
bound  to  perform  it,  if  he  was  able  to  perform  it,  and  no  just 
excuse  intervened.  And  if  he  did  not,  and  the  principal  sus- 
tained any  damage  thereby,  the  agent  was  responsible  therefor.^ 
Sicut  atUem  liberum  estj  (says  the  Digest,)  mcmdatum  non  sum* 
dpere^  iia  susceptum  consummare  oportetj  nisi  renunciatum  sit 
Remmciari  auiem  ita  potest^  ut  integrum  jus  mandatori  reserve tvr^ 
velper  se^  vel  per  alium^  eandem  rem  commode  explicandi^  aut  si 
redundet  in  eum  caption  qui  suscepit  mandatum.  Et  quidem^  si  u, 
cui  mandatum  esi^  ut  aliquid  mercareiur^  mercatus  non  sitj  neque 
renunciaveritj  se  non  empturum^  idque  sud,  non  alterius  culpd  fece^ 
riiy  mandcUi  actione  teneri  eum  convenit.  Hoc  amplius  tenebUur^ 
{sicuH  Mela  quoque  scripsitj)  si  eo  tempore  perfraudem  renuncia- 
verity  cum  jam  recte  emere  non  possit.^    Again :  Et,  si  susceptum 


I  Story  on  Bailm.  §  202. 

3  Story  on  Bailm.  §  436  ;  Jones  on  Bailm.  101 ;  8  Black.  Comm.  157 ;  Elsee  v. 
Gatward,  5  Term  R.  148 ;  Thorne  v,  Deas,  4  Johns.  R.  84. 

3  Story  on  BaHm.  §  9,  164-172. 

«  See  Dig.  Lib.  17,  tit,  1, 1.  22,  §  11,  cited  poet,  §  479. 

5  Story  on  Bailm.  §  164-172;  Inst.  Lib.  8,  tit.  27,  §  11 ;  1  Domat,  B.  1,  tit  16, 
§  4,  art  3-6. 

^  Dig.  Lib.  1 7,  tit  1, 1.  22,  §  11 ;  Pothier,  Paod.  Lib.  17,  tit  1,  n.  25 ;  Id.  n.  80. 
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nan  impleverit,  tenetur}  And  again:  Ad  comparandas  merces 
datd  pecunidj  qui  mandatum  suscepU,  fide  rupta^  quanti  interest 
mandatoriSj  tenetur?  And  again :  Qui  mandatum  suscepitj  si 
potest  id  explercj  deserere  promissvm  officium  non  debet;  aUoqumj 
quanti  mandatoris  irUersit^  damnabitur?  If  he  could  not  perfonn 
the  act,  he  was  boand  to  give  notice  to  the  principal,  if  practica- 
ble ;  otherwise,  he  was  responsible  in  damages.  Si  vero  irUelligitj 
explere  se  id  officium  non  posscy  id  ipsum^  cum  primum  poteritj 
debet  mandatori  nunciare ;  ut  t5,  si  velit^  alterius  operd  utatur. 
Quod  sij  quum  possit  nundare,  cessaverity  quanti  mandatoris  inter- 
sit,  tenebitur.  Si  aliqud  ex  causd  non  poterit  nunciare,  securus 
erit.^  But  if  the  principal  sustained  no  damage  by  the  renunci- 
ation, then  the  agent  was  not  liable  in  any  action  on  account  of 
his  renunciation.  Mandavi,  ut  negotia  gereres  ;  si  nihil  deperiC" 
ritj  quamvis  nemo  gesserit,  nulla  actio  est;  aut  si  alius  idonee 
gesseritj  cessat  actio  mandati.  Et  in  similibus  hoc  idem  erit  pro- 
handum?  The  same  rule  seems  to  prevail  in  those  modem 
nations  which  have  derived  the  basis  of  their  jurisprudence  firom 
the  Roman  law.® 

§  480.  Thirdly.  In  the  next  place,  as  to  the  revocation  of 
the  agency  by  operation  of  law.  This,  as  we  have  seen,  may 
arise  in  various  ways.  And  first,  where  the  agency  terminates 
by  the  expiration  of  the  period,  during  which  it  is  to  exist  and 
to  have  effect."  Thus,  for  example,  if  an  agency  is  created  by 
the  principal  to  endure  for  a  year,  it  becomes  extinct  when  that 
year  has  expired.  So,  if  a  person,  about  to  depart  on  a  voyage, 
should,  by  power  of  attorney,  appoint  an  agent  to  manage  his 


1  Dig.  Lib.  17,  tit  1, 1.  5,  §  1 ;  Pothier,  Pand.  Lib.  17,  tife  1,  n.  26. 

2  Cod  Lib.  4,  tit  85,  L  16  ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  25;  Id.  n.  80. 

3  Dig.  Lib.  17,  tit  1,  L  27,  §  2 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  26 ;  Id.  n.  80. 

4  Ibid. 

6  Dig.  Lib.  17,  tit  1, 1.  8,  §  6;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  27;  Inst  Lib. 
8,  tit  27,  §  11. 

6  Ersk.  Inst  B.  8,  tit  8,  §  40 ;  1  Domat,  B.  1,  tit  15,  §  8,  arts.  1,  12;  Id.  §  4, 
art.  8-6;  Pothier,  de  Mandat,  n.  88-45;  Story  on  Bailm.  §  164. 

7  8  Chitty  on  Comm.  and  Manuf.  288 ;  Blackburn  v.  Scholes,  2  Campb.  R. 
8^1-844;  Comm.  Dig.  Attorney,  B.  9,  10;  1  Bell,  Comm.  §  418,  (1),  (4th  edit); 
Id.  p.  488-490, (5th  edit;;  2  Liverm.  on  Agency,  807,  (edit  1818);  Paley  on 
Agency,  by  Lloyd,  188,  189  ;  Smith  on  Merc.  Law,  72,  (2d  edit)  ;  Id.  pp.  131, 
182,  (8d  edit  1848)  ;  Dickinson  v.  Lilwall,  4  Campb.  R.  279. 
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aflfairs  until  his  return  home,  there,  upon  his  return  home,  the 
authority  would  expire  by  its  own  limitation.^  Indeed,  Pothier 
contends,  that  if  a  power  is  given  by  a  person,  going  abroad,  to 
an  agent  to  manage  his  affairs,  without  containing  any  words  of 
limitation  as  to  its  duration,  it  ought  to  be  presumed  to  be  re- 
voked upon  his  return  home,  unless  there  are  some  circumstances 
in  the  case  to  repel  that  presumption ;  such  as  allowing  the  agent 
to  act  in  the  agency,  without  objection,  after  his  return  home.^ 

§  481.  Fourthly.  A  revocation  by  operation  of  law  may  be, 
by  a  change  of  condition,  or  of  state,  producing  an  incapacity  of 
either  party.^  This  proceeds  upon  a  general  rule  of  law,  that 
the  derivative  authority  expires  with  the  original  authority, 
from  which  it  proceeds.  The  power  of  constituting  an  agent 
is  founded  upon  the  right  of  the  principed  to  do  the  business 
himself ;  and,  when  that  right  ceases,  the  right  of  creating  an 
appointment,  or  of  continuing  the  appointment  of  an  agent, 
already  made,  for  the  same  purpose,,  must  cease  also.^  In 
short,  the  derivative  authority  cannot  generally  mount  higher,  or 
exist  longer  than  the  original  authority.  Thus,  if  an  unmarried 
woman  should,  as  principal,  execute  a  power  of  attorney,  or 
give  any  other  authority  to  an  agent,  and  afterwards  she  should 
marry,  the  marriage  would,  ipso  factor  an^iount  to  a  revocation  of 
the  power ;  for  a  married  woman  has,  in  general,  by  our  law,  no 
right  to  authorize  an  agent  to  do  any  act  in  her  name,  or  to 
engage  in  any  contract  for  her,  or  to  dispose  of  any  of  her  prop- 
erty.^ So,  if  a  principal  should  become  insane,  that  would,  or 
might,  operate  as  a  suspension,  or  revocation  of  the  authority  of 
his  agent,  during  the  continuance  of  the  insanity ;  ^  for  the  party 


1  1  Bell,  Comm.  §  413,  (4th  edit);  Id.  p.  488-490,  (5th  edit);  Pothier  oa 
Oblig*  n.  474,  (n.  509  of  French  edit.)  ;  Pothier,  de  Mandat,  n.  119. 

3  Pothier,  de  Mandat,  n.  119.    See  also  Id.  n.  112 ;  2  Livemu  on  Agency,  807, 
(edit  1818.) 

3  Story  on  Bailm.  §  206  ;  Pothier,  de  Mandat,  n.  Ill,  112. 

^  2  Liverm.  on  Agency,  806,  (edit  1818) ;  Hunt  v,  Rousmaniere's  Adm'r,  8 
Wheat  R.  174,  202-204;  Pothier,  de  Mandat,  n.  103. 

&  2  Liverm.  on  Agency,  307,  (edit  1818);  Anon.  1  Salk.  117,  899;  2  Kent, 
Comm.  Lect  41,  p.  645,  (4th  edit.);  White  v.  Gifibrd,  1  Roll.  Abridg.  331,  titfe 
Authorities  £.  pi.  4;  Anon.  W.  Jones,  R.  388 ;  Charnley  v,  Winstanly,  6  East, 
R.  266  ;  Story  on  Baihn.  §  206. 
.  8  Davis  V.  Lane,  10  N.  H.  Rep.  166. 
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himself,  during  his  insanity,  could  not  personally  do  a  valid  act; 
and  his  agent  cannot,  in  virtue  of  a  derivative  authority,  do  any 
act  for  and  in  the  name  of  his  principal,  which  he  could  not  law- 
fully do  for  himself.^ 


1  Hunt  17.  Rousmaniere's  AdmV,  8  Wheat  R.  174,  201-204.  This  is  clear, 
where  the  party's  lunacy  is  established  under  an  inquisition,  or  where  he  is  put 
tinder  guardianship.  But  some  doubt  seems  to  be  entertained,  whether,  before 
such  inquisition  or  guardianship,  there  is  any  implied  suspension  or  revocation  of 
the  agent's  authority.  Mr.  Bell  (1  Bell,  Comm.  §  418,  pp.  S95,  396,  4th  edit; 
Id.  p.  488-490,  5th  edit)  considers  insanity,  not  so  established,  to  be  no  suspen- 
sion or  revocation  of  the  authority.  He  says,  in  the  fif^h  edition,  (the  language 
in  the  fourth  edition  slightly  diiTers,)  **  Insanity  is  not  an  implied  natural  termi- 
nation to  a  mandate ;  nor  is  there  an  existing  will  to  recall  the  former  appoint- 
ment ;  nor  is  the  act  notorious,  by  which  the  public  may  be  aware  of  such  failure 
of  capacity.  It  was  to  this  interesting  question  chiefly,  that  the  metaphysical  dis- 
cussion, to  which  I  have  already  alluded,  was  applied.  But  the  strong  practical 
ground  of  good  sense,  on  which  the  question  was  disposed  of,  as  relative  to  the 
public,  was,  that  insanity  is  contradistinguished  from  death  by  the  want  of  noto- 
riety ;  that  all  general  delegations  of  power,  on  which  a  credit  is  once  raised  with 
the  trading  world,  subsist  in  force. to  bind  the  grantor,  until  recalled  by  some  pub- 
lic act  or  individual  notice;  and  that,  while  they  continue  in  uninterrupted  oper- 
ation, relied  on  by  the  public,  they  are,  in  law,  to  be  held  as  available  generally; 
leaving  particular  cases  to  be  distinguished  by  special  circumstances  ofmalajide*. 
The  question  does  not  appear  to  have  occurred  in  England ;  but  the  opinion  of 
very  eminent  English  counsel  was  taken  in  a  case,  which  was  tried  in  Scotland, 
and  they  held  the  acts  of  the  procurator  to  be  effectual  to  the  public  against  the 
estate  of  the  person,  by  whom  the  procuratory  was  granted."  He  states,  in  his 
note,  the  Scottish  case,  in  the  following  words :  ^  Pollock  against  Paterson.  The 
case,  in  which  this  question  occurred  to  be  tried,  was  compromised  (10th  December, 
1811,  16  Faculty  Decis.  369)  afler  the  first  decision  given  on  the  question.  The 
opinions  of  the  judges  are  peculiarly  worthy  of  perusal ;  not  being  confined  to 
the  narrow  state  of  the  question,  as  it  occurred  technically,  but  extending  to  a 
large  and  comprehensive  discussion  of  the  general  question,  as  to  the  effect  of 
insanity  on  such  powers."  In  another  note,  he  refers  to  the  opinions  of  counsel 
taken  in  England,  in  these  words :  "  After  stating  the  terms  of  the  procnratioii, 
and  that^  after  the  insanity  of  the  grantor,  the  procurator  had  continued  to  carry 
on  the  business  of  a  banker  for  the  principal,  the  question  put  was,  *■  Whether,  in 
these  circumstances,  the  transactions  of  Mr.  John  Paterson,  under  his  father's  pro- 
curation, are  good  to  those,  who  transacted  with  him,  from  the  date  of  it  to  the 
period  of  stopping.'  The  answer  by  Sir  Vicary  GibU,  (afterwards  Lord  Chief 
Justice  of  the  Common  Pleas,)  Sir  Samuel  Romilly,  and  Mr.  Adam,  (now  Lord 
Chief  Commissioner  of  the  Scottish  Jury  Court,)  was,  *  We  think  they  are  good.'" 
Mr.  Chancellor  Kent,  in  his  Commentaries,  inclines  to  the  same  opinion.  8  Kent, 
Comm.  Lect.  41,  p.  645,  (4th  edit) ;  Smith  on  Merc.  Law,  p.  182,  (Sd  edit  1843.) 
In  Wallis  v.  Manhattan  Bank,  2  Hall,  R.  4d5,  it  was  held  by  the  Court,  that  the 
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§  482.  Upon  similar  grounds,  the  bankruptcy  of  the  principal 
operates  as  a  revocation  of  the  authority  of  his  agent,  touching 
any  rights  of  property,  of  which  he  is  devested  by  the  bank- 
ruptcy ;  ^  for  the  bankrupt  thereby  ceases  to  be  the  owner,  and 
consequently  is  incapable  of  personally  passing  any  title  to  it ; 
and  the  act  of  his  agent  cannot  have  any  higher  validity.^  But, 
as  to  other  rights  and  property,  which  do  not  pass  by  the  bank- 
ruptcy, but  remain  personally  in  the  bankrupt,  (as,  for  example, 
the  rights  and  property  which  he  holds  as  trustee,  or  as  guardian, 
or  as  executor,)  the  authority  of  his  agent  will  not  be  suspended 
or  revoked  by  his  bankruptcy.^  So,  if  he  has,  before  his  bank- 
ruptcy, executed  a  bill  of  sale  of  a  ship,  and  given  a  letter  of 
attorney  to  sign  an  indorsement  on  the  certificate  of  registry,  in 
compliance  with  law,  to  make  the  sale  complete,  the  power  is 
not  revoked  by  his  bankruptcy;  for  it  is  but  a  formal  act,  which 
a  court  of  equity  would  compel  him  to  execute.* 

§  483.  And  here,  again,  the  same  exception  exists  in  relation 


lanacy  of  a  person,  who  has  executed  a  power  of  attorney,  does  not  operate  to  re- 
voke it,  at  least,  until  the  fact  of  his  lunacy  has  been  properly  established  by  an 
inquisition.  Would  a  deed,  or  a  sale,  executed  personally  by  a  party  manifestly 
insane  at  the  time,  be  valid  ?  If  not,  can  his  agent  be  in  a  better  condition,  if 
the  agent  is  to  execute  the  deed,  or  do  the  act,  in  the  name  of  tiis  principal,  and 
not  in  his  own  name  ?  But  see  Thomson  on  Bills,  pp.  226,  227,  (2d  edit.  1836,) 
cited  at  large ;  Post,  §  494,  note. 

1  See  Ogden  v.  Gillingham,  Baldwin,  88. 

*  2  Kent,  Comm.  Lect.  41,  p.  644,  (4th  edit.);  Minett  v,  Forrester,  4  Taunt 
R.  541 ;  1  Bell,  Ck)mm.  §  413,  (4th  edit.);  Id.  p.  488-490,  (5th  edit);  Ante,  §§ 
849,  408  ;  2  Li  verm,  on  Agency,  807,  (edit  1818) ;  Paley  on  Agency,  by  Lloyd, 
187;  8  Chitty  on  Comm.  and  Manuf.  223,  224;  Story  on  Bailm.  §  211;  Parker 
•  V.  Smith,  16  East,  R.  882.  In  this  last  case.  Lord  Ellenborough  held:  **And, 
inasmuch  as  the  bankrupt  was  not  competent,  after  his  bankruptcy,  to  pay  or 
apply  this  fund  himself,  in  satisfaction  of  these  claims  of  the  assured,  it  follows, 
as  a  consequence,  that  he  could  not  authorize  his  broker  so  to  do ;  otherwise  the 
derivative  and  implied  authority  would  be  stronger  and  more  extensive  than  the 
original  and  principal  authority  of  the  party  himself;  which  cannot  be.  The 
consequence  is,  that  the  authority  of  the  agent,  the  broker's,  was  virtually  coun- 
termanded and  extinct  by  that  act  of  bankruptcy,  by  which  the  bankrupt's  own 
original  power  over  the  subject-matter  ceased,  and  became  transferred  to  others." 

3  8  Chitty  on  Comm.  and  Manuf.  228  ;  Dixon  v.  Ewart,  8  Meriv.  822 ;  Smith 
on  Merc.  Law,  72,  (2d  edit.);  Id.  B;  1,  eh.  5,  §§  181,  182,  (8d  edit  1848);  Post, 
§486. 

«  Dixon  V,  Ewart,  8  Meriv.  R.  882 ;  Paley  on  Agency,  by  Lloyd,  187, 188. 
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to  mere  cases  of  incapacity,  which  has  been  ahready  suggested 
in  relation  to  the  right  of  revocation  by  the  principal.^  The 
doctrine  does  not  apply  to  the  case  of  an  authority  coupled 
with  an  interest ;  for  that  may  still  be  executed,  notwithstand- 
ing the  marriage,  or  insanity,  or  bankruptcy  of  the  principal,  for 
the  plain  reason,  that  it  need  not  be  executed  in  the  name  of  the 
principed ;  but  it  will  be  valid,  if  executed  in  the  name  of  the 
agent.^  Therefore,  where  a  factor  has  possession  of  the  goods 
of  his  principal,  with  a  power  to  sell,  and  has  made  advances  on 
the  consignment,  he  is  still  entitled  to  sell,  for  his  indemnifica- 
tion, to  the  extent  of  such  advances,  notwithstanding  the  bank- 
ruptcy of  his  principal.^ 

§  484.  Principles  very  similar  are  adopted  in  the  jurisprudence 
of  foreign  countries.  Thus,  Pothier  lays  it  down  that  an  author^ 
ity  ceases  by  the  change  of  condition  of  the  principal  As,  if  a 
creditor  is  a  woman,  who  afterwards  marries,  her  authority,  pre* 
viously  given  to  an  agent  to  receive  money  for  her,  is  revoked  by 
her  change  of  condition ;  and  payment  to  him,  if  the  debtor 
knows  of  the  marriage,  will  be  invalid.^  So,  a  power  given  by  a 
person  having  a  quality  or  character  to  receive  for  the  creditor, 
expires  when  that  quality  or  character  ceases.  Thus,  if  the  tu- 
tor of  a  minor  gives  a  power  to  receive  a  debt  due  to  the  minor, 
the  debtor  cannot  safely  pay,  upon  the  authority  of  the  power, 
after  the  minority  has  expired  ;  because  the  quality  or  character 
of  the  tutor,  who  gave  the  authority,  having  ceased,  a  payment 


1  Ante,  §  477. 

9  2  Liverm.  on  Agency,  307,  (edit  1818) ;  Alley  v.  Hotpon,  4  Campb.  R.  S25; 
1  Bell,  Comm.  §  41S,  (4th  edit.) ;  Id.  p.  488-490,  (5th  edit) ;  Paley  on  Agency, 
by  Lloyd,  187,  188 ;  Ante,  §  477. 

3  1  Bell,  Comm.  §  418  (4th  edit) ;  Id.  p.  488-490,  (0th  edit)  Mr.  Bell  insists 
upon  other  exceptions,  which,  perhaps,  may  fall  within  the  same  reason.  He 
says :  **  Express  or  tacit  revocation,  by  act  of  the  principal,  or  by  death,  bank- 
ruptcy, or  insanity,  will  have  no  effect,  either  to  deprive  the  factor  of  the  benefit 
of  his  authority,  in 'extricating  himself  from  transactions  already  begun,  or  from 
the  consequences  of  his  having  acted  ;  or  to  deprive  others,  who  have  relied  on 
his  powers,  of  the  benefit  of  the  transactions,  on  which  they  hf ve  previously 
entered  with  him ;  or  even  to  disturb  transactions  entered  into,  while  he  stiU 
appeared  to  hold  his  authority  undiminished."  Id.  p.  489,  (5th  edit)  See  also 
Erskine's  Inst  B.  8,  tit  8,  §  40 ;  Ante,  §  466. 

4  Pothier  on  Oblig.  by  Evans,  n.  475,  (n.  511  of  the  French  edition);  Pothier, 
de  Mandat,  n.  111. 
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to  himself  would  be  void  and  ineffectual.^  This  results  from  the 
maxim  of  the  Roman  law :  Quodjussu  alterius  solvitur,  pro  eo  est^ 
quasi  ipsi  solutum  esset;^  since  the  maxim  tacitly  involves  the 
converse  proposition,  that,  where  payment  is  made  to  a  person, 
having  no  authority  to  receive  it,  it  is  no  payment  to  the  creditor. 
So,  if  a  person  who  has  given  an  authority  becomes  incapable, 
by  a  change  of  his  condition,  as  if  he  is  interdicted  from  acting 
for  himself,  and  is  placed  under  the  guardianship  of  a  curator, 
the  authority  is  revoked.^ 

§  485.  In  the  next  place,  as  to  the  incapacity  of  the  agent. 
Here  the  same  rule  does  not  reciprocally  apply  in  its  full  extent ; 
for,  although  an  agent  may  be  incapacitated  to  act  for  himself, 
he  is  not,  in  all  cases,  necessarily  incapacitated*  to  act  for  an- 
other. Thus,  for  example,  although  an  infant  cannot  act  for 
himself,  he  may,  nevertheless,  be  the  agent  of  another  person.* 
So,  a  married  woman,  at  least,  unless  she  is  prohibited  by  her 
husband,  may  also  be  the  agent  of  another  person.^  And  if  she 
is  appointed  an  agent  before  marriage,  the  marriage  does  not, 
per  sej  necessarily  operate  as  a  revocation  of  her  agency ;  since 
there  is,  or  may  be,  nothing  in  the  marriage  incompatible  with 
her  executing  an  authority  or  an  agency.  A  fortiorij  where  her 
agency  is  coupled  with  an  interest,  it  is  not  only  not  revoked  by 
her  marriage,  but  it  is  irrevocable ;  for  the  husband  -and  wife 
have  an  interest  in  its  execution.® 

§  486.  The  case  of  the  bankruptcy  of  the  agent  is,  in  some 
respects,  governed  by  the  same  rule.  It  does  not  necessarily 
suspend  or  revoke  the  power  of  the  bankrupt  to  act  as  an  agent 
for  another,  by  doing  a  formed  act,  which  passes  no  interest ; 
such,  for  example,  as  executing  a  deed  in  the-  name  of  another.^ 


I  Post,  §  600. 

8  Pothier  on  Oblig.  by  Evans,  n.  476,  (n.  512  of  the  French  edition)  ;  Dig. 
lib.  50,  tit.  17, 1.  180 ;  Pothier,  de  Mandat,  n.  112. 

3  Pothier,  de  Mandat,  n.  111. 

4  Ante,  §  7 ;  Thomson  on  Bills  of  Exchange,  p.  220,  (2d  edit.  1836.) 

^  Ante,  §  7.  Query,  whether  the  prohibition  of  the  husband  would,  in  all 
cases,  incapacitate  the  wife  to  do  a  mere  ministerial  act  for  another,  as  his  agent, 
involving  no  labor  or  duty  inconsistent  with  her  duty  to  her  family,  as,  for  ex- 
ample, to  deliver  a  deed  ? 

6  Anon.  1  Salk.  117 ;  Reignolds  v.  Davis,  12  Mod.  B.  388;  Marder  v.  Lee, 
3  Borr.  R.  1469,  1471. 

7  2  Kent,  Comm.  Lect.  ^1,  pp.  644,  645,  (4th  edit) ;  Dixon  o.  Ewart,  3  Meriv. 
R.822;  Ante,  §§477,  482. 
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Neither  does  it  prevent  him  from  doing  an  act  as  principal,  where 
it  is  the  mere  execution  of  an  existing  tmst,  which  he  might  be 
compelled  to  execate.^  Neither  will  it  affect  his  right  as  a  factor, 
with  the  consent  of  his  assignees,  to  enforce  his  lien  for  commis- 
sions and  advances,  or  for  a  general  balance,  due  to  him  from 
his  principal,  upon  the  goods  of  the  latter,  or  the  proceeds  thereof, 
against  the  purchaser  of  the  goods.^  But  it  is  said,  that  it  will 
amount  to  a  revocation  of  his  authority  to  receive  any  money 
from  the  purchaser,  or  from  other  persons,  upon  the  account  of 
his  principal.^  By  the  foreign  law,  also,  the  bankruptcy  of  the 
agent  operates  as  a  revocation  of  his  authority,  for  the  satisfac- 
tory reason,  that  it  is  presumed  that  the  confidence  of  the  prin- 
cipal in  him  is  thereby  destroyed.^ 

§  487.  The  case  of  the  insanity  of  the  agent  would  seem  to 
constitute  a  natural,  nay,  a  necessary  revocation  of  his  authority; 
for  the  principal  cannot  be  presumed  to  intend,  that  acts,  done 
for  him,  and  to  bind  him,  shall  be  done  by  one  who  is  incom- 
petent to  understand,  or  to  transact,  the  business  which  he  is 
employed  to  execute.  The  exercise  of  sound  judgment  and 
discretion  would  seem  to  be  required,  in  all  such  cases,  as  pre- 
liminaries to  the  due  execution  of  the  authority. 

§  488.  Fifthly.  A  revocation  may  be,  by  operation  of  law, 
by  the  death  either*  of  the  principal,  or  of  the  agent.  This  is 
an  ancient  and  well-settled  doctrine  of  the  common  law.^    It 


1  Dixon  V.  Ewart,  8  Meriv.  822  ;  Ante,  §  482. 

2  Hudson  V.  Granger,  6  Barn.  &  Aid.  27,  81,  82. 

8  Hudson  t;.  Granger,  5  Barn.  &  Aid.  27,  81,  82;  2  Kent,  Comm.  Leet  41, 
p.  645,  (4th  edit.)  ;  Story  on  Baiim.  §  211. 

4  Pothier,  de  Mandat,  n.  120 ;  Story  on  Bailm.  §  211. 

0  Littleton,  §  66 ;  Co.  Litt  52 ;  Shipman  v.  Thompson,  Willea,  R.  104, 106; 
Wynne  v.  Thomas,  Willes,  B.  568,  565  ;  Wallace  v.  Cooke,  5  £sp.  R.  117, 118; 
Paley  on  Agency,  by  Lloyd,  185,  186;  2  Li  verm,  on  Agency,  801-304,  (edit. 
1818)  ;  Smith  on  Merc.  Law,  72,  (2d  edit.)  ;  Id.  pp.  181,  182,  (8d  edit  1848); 
Bac  Abridg.  Authority^  £ ;  8  ChiUy  on  Comm.  and  Manuf.  228 ;  2  Kent,  Conun. 
Lect.  41,  pp.  645,  646,  (4th  edit.)  ;  Story  on  Baihn.  §  208-206 ;  Smout  r  Bbeiy, 
10  Mees.  &  Webb.  1 ;  Campanari  p.  Woodburn,  28  £ng.  Law  &  £q.  K  821; 
Wilson  v.  Edmonds,  4  Foster,  517  ;  Blades  v.  Free,  9  Barn.  &  Cresnw*  167 ;  Gait 
V.  Galloway,  4  Peters,  R.  332,  844;  Rigs  v.  Cagg,  2  Humph.  Tenn.  B.  850; 
Scruggs  V.  Driver,  81  Ala.  274  ;  Saltmarsh  v.  Smith,  82  Ala.  404 ;  Harper  v.  Li^ 
tie,  2  Greenl.  14;  Ante,  §§  264,  477;  Gale  v.  Tappan,  12  New  Hamp.  145; 
Houghtaling  o.  Marvin,  7  Barbour,  412;  Gleasoa  t;.  Dodd,  4  Met  888;  HmtDa 
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will  make  no  difference,  that  the  power  is  declared  in  express 
terms  to  be  irrevocable ;  for,  if  it  be  not  coupled  with  an  interest, 


V.  Cantril,  11  Leigh,  187.    Id  Cassiday  v,  McKensie,  4  Watte  &  Serg.  R.  282, 
[approved  In  Carriger  i;.  Whitdngton,  26  Missouri,  313,]  the  Supreme  Court  of 
Pennsylvania  held,  that  a  payment  of  money  to  an  agent,  after  the  death  of  his 
principal,  the  death  being  unknown  to  both  parties,  was  good,  and  bound  the 
estate  of  the  principal.    Mr.  Justice  Rogers,  in  delivering  the  opinion  of  the 
Court,  said  :  **  But  finally,  it  is  contended,  that  a  payment,  afler  the  death  of  the 
principal,  is  not  good.    It  is  conceded,  that  the  death  of  the  principal  is,  ipso 
faciOy  a  revocation  of  a  letter  of  attorney.    But  does  it  avoid  all  acte  of  the 
attorney,  intermediate  between  the  death  of  the  principal  and  notice  of  it  ?    In 
Sake  V,  Field,  5  Term  Bep.  214,  Mr.  Justice  BuUer  observes :  *•  It  has  been  ques- 
tioned, with  respect  to  an  agent  acting  under  a  power  of  attorney,  whether  acts, 
done  by  him,  before  he  knows  of  the  revocation  of  his  warrant,  are  good  against 
the  principal ;  and  it  seems,  that  the  principal,  in  such  a  case,  could  not  avoid  the 
acts  of  his  agente,  done  bona  fide,  if  they  were  to  his  disadvantage,  though  he 
might  consent  to  avoid  such  as  were  for  his  benefit'     And  in  ELazard  v.  Tread- 
well,  (Str.  506  ;  12  Mod.  346,)  it  is  ruled,  that  the  credit,  arising  from  an  osten* 
able  employment,  continues,  at  least  with  regard  to  those,  who  have  been  accus- 
tomed to  deal  on  the  faith  of  that  employment,  until  they  have  notice  of  its  being 
at  an  end,  or  till  its  termination  is  notorious.     And  these  are  principles,  founded 
on  the  most  obvious  justice.    Thus,  if  a  man  is  the  notorious  agent  for  another, 
to  collect  debts,  it  is  but  reasonable,  that  debtors  should  be  protected  in  pay- 
ments to  the  agent,  until  they  are  informed  that  the  agency  has  terminated.    But 
this,  it  is  said,  is  only  true  of  an  agency  terminated  by  express  revocation,  and 
does  not  hold  of  an  implied  revocation  by  the  death  of  the  principal.    It  would 
puzzle  the  most  acute  man  to  give  any  reason,  why  it  should  be  a  mispayment, 
when  revoked  by  death,  and  a  good  payment,  when  expressly  revoked  by  the 
party  in  his  lifetime.    In  Watson  9.  Ring,  4  Campb.  272,  however,  it  is  ruled, 
*  that  a  power  of  attorney,  though  coupled  with  an  interest,  is  instantly  revoked  by 
the  death  of  the  grantor ;  and  an  act,  afterwards,  bond  Jide  done  under  it  by  the 
grantee,  before  notice  of  the  death  of  the  grantor,  is  a  nullity.    Lord  Kllen- 
borough  says,  a  power,  coupled  with  an  interest,  cannot  be  revoked  by  the  per- 
son granting  it ;  but  it  is  necessarily  revoked  by  hb  death.    Uow  can  a  valid  act 
be  done  in  the  name  of  a  dead  man  ? '    It  will  be  observed,  that  the  reason  is 
purely  technical.     How  can  a  valid  act  be  done  in  the  name  of  a  dead  man  ? 
And  it  might  with  as  much  propriety  be  asked.  How  can  a  valid  act  be  done  by 
an  agent,  whose  authority  is  revoked  by  his  principal  ?   But,  notwithstanding  the 
opinion  thus  confidently  expressed,  it  is  now  an  admitted  exception,  that,  where 
the  power  or  authority  is  coupled  with  an  interest  in  the  thing  actually  vested  in 
the  agent,  then  an  act,  done  by  him  after  the  death  of  his  principal,  is  good.  And 
the  reason  given  by  Chief  Justice  Marshall,  in  Hunt  v.  Rousmaniere's  Adm'r, 
(8  Wheat.  174,)  is,  that  the  agent,  having  the  legal  title  in  the  property,  is  capa- 
ble of  transferring  it  in  his  own  name,  notwithstanding  the  death  of  the  principal; 
and  the  death  of  the  principal  has  no  operation  upon  his  act    The  power,  giTen 
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although  irrevocable  by  the  party,  it  is  revoked  by  his  death.^ 
The  doctrine  seems  to  be  a  natural  deduction  or  presumption 

by  the  principal,  is,  under  sach  circamstances,  rather  an  assent  or  agreement,  that 
the  agent  may  transfer  the  property  vested  in  him,  free  from  all  equities  of  the 
principal,  than  strictly  a  power  to  transfer.  The  whole  reasoning  of  the  Court, 
in  Hunt  i;.  Rousmaniere's  Adm'r,  shows  their  anxiety  to  rid  themselves  of  the 
absurdity,  into  which  a  strict  adherence  to  the  principle,  that  death  is  a  revoca- 
tion of  a  power,  would  lead  them.  Why  not  place  it  on  the  rational  ground,  that, 
although  the  conveyance  would  be  bad  at  law,  yet  it  would  be  good  in  equity, 
when  made  bond  fide  without  any  notice  whatever  of  the  death  of  the  principal  ? 
But,  be  this  as  it  may,  the  principle  does  not  apply  here.  There  is  no  act  to  be 
done.  This  money  has  been  paid  by  the  debtor,  and  received  by  the  agent,  in 
good  faith ;  and  why  should  it  not  be  good,  when  the  authority  is  revoked  by 
death,  as  it  confessedly  is,  when  expressly  revoked  by  the  principal  in  his  life- 
time ?  Here  the  precise  point  is,  whether  a  payment  to  an  agent,  when  the  par- 
ties are  ignorant  of  the  death,  is  a  pood  payment.  In  addition  to  the  case  in 
Campbell,  before  cited,  the  same  judge.  Lord  Ellenborough,  has  decided,  in  5 
Esp.  117,  the  general  question,  that  a  payment,  after  the  death  of  the  principal, 
18  not  good.  Thus,  a  payment  of  sailor's  wages,  to  a  person  having  a  power  of 
attorney  to  receive  them,  has  been  held  void,  when  the  principal  was  dead  at 
the  time  of  the  payment.  If,  by  this  case,  it  is  meant  merely  to  decide  the  gen- 
eral proposition,  that  by  operation  of  law,  the  death  of  the  principal  is  a  revoca- 
tion of  the  powers  of  the  attorney,  no  objection  can  be  taken  to  it.  But  if  it  is 
intended  to  say,  that  this  principle  applies,  where  there  was  no  notice  of  death, 
or  opportunity  of  notice,  I  must  be  permitted  to  dissent  from  it.  In  addition,  it 
18  contrary  to  the  opinion  of  Lord  Loughborough  in  Tate  v.  Hilberts,  (2  Ves. 
Jun.,)  where,  on  a  question,  whether  a  check,  given  by  a  dying  person  to  a  rela- 
tion, but  not  presented  in  his  lifetime,  could  be  enforced,  as  donatio  causa  mortis^ 
against  the  executor,  he  said,  if  the  donee  had  received  the  money  upon  the 
check  immediately  after  the  death  of  the  testator,  and  before  the  cashier  was 
apprised  of  it,  he  was  inclined  to  think  no  Court  would  have  taken  it  from  hint 
And  what  would  he  have  said,  if  the  attempt  had  been  made  to  subject  the 
banker,  when  he  was  ignorant  of  the  death  ?  But,  if  this  doctrine  applies,  why 
does  it  not  apply  to  the  case  of  factors,  foreign  or  domestic,  to  commission  mer- 
chants, to  supercargoes,  and  masters  of  ships,  and  to  various  other  agencies, 
which  the  necessities  of  commerce  may  require  ?  In  the  case  of  a  foreign  fiio 
tor,  for  example,  has  it  been  supposed,  that  his  acts,  after  this  implied  revoca- 
tion of  authority,  are  void  ?  Cases  of  this  kind  must  often  have  occurred ;  and 
it  would  astonish  the  mercantile  world  to  be  informed,  that  the  factor  was  liable 
on  a  contract,  made  in  the  name  of  his  principal,  because  he  was  dead,  a  &ct  of 

1  Mitchell  V.  Eades,  Prec.  A.  125  ;  Lepard  v.  Vernon,  2  Ves.  &  Beam.  R.  51 ; 
Watson  V.  King,  4  Campb.  R.  272;  S.  C.  1  Starkie,  R.  121 ;  Wilson  v.  Edmonds, 
4  Foster,  517;  Primm  v.  Stewart,  7  Texas,  178 ;  Houston  r.  Robertson,  6  Taunt 
R.  448 ;  Hunt  v.  Rousmaniere's  Adm'r,  8  Wheat  R.  1 74,  201-208,  206,  207 ; 
Ante,  §  477. 
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of  the  actual  intention  of  the  parties.  But  it  has  this  additional 
reason  to  support  it,  that,  as  the  act  must,  if  done  at  all,  be  done 
in  the  name  of  the  principal,  it  is  impossible,  that  it  can  properly 
be  done,  since  a  dead  man  can  do  no  act ;  and  we  have  already 
seen  that  every  authority,  executed  for  another  person,  presup- 
poses that  the  party  could,  at  the  time,  by  his  personal  execution 
of  it,  have  made  the  act  valid.^ 


which  he  was  ignorant,  and  of  which  he  could  not  by  any  possibility  be  informed ; 
or  that  the  merchant,  who  was  trusting  his  goods  on  the  credit  of  the  principal, 
was  to  be  cast  on  him,  who  may  have  been  of  doubtful  solvency,  for  payment. 
Can  it  be,  that  a  payment,  made  to  an  agent  from  a  foreign  country,  and  from 
one  of  our  cities  to  the  Western  States,  employed  for  the  special  purpose  of 
collecting  debts,  is  void,  because  bis  principal  may  have  died  the  very  day  before 
the  actual  receipt  of  the  money  ?  That  a  payment  may  be  good  to-day,  or  bad 
to-morrow,  from  the  accidental  circumstance  of  the  death  of  the  principal, 
which  he  did  not  know,  and  which  by  no  possibility  he  could  know  ?  It  would 
be  unjust  to  the  agent  and  unjust  to  the  debtor.  In  the  civil  law,  the  acts  of  the 
agent,  done  bond  fide  in  ignorance  of  the  death  of  his  principal,  are  held  valid 
and  binding  upon  the  heirs  of  the  latter.  The  same  rule  holds  in  the  Scottish 
law ;  and  I  cannot  believe  the  common  law  is  so  unreasonable,  notwithstanding 
the  doubts  expressed  by  Chancellor  Kent,  in  the  2d  volume  of  his  Commentaries, 
p.  646." 

1  Ante,  §§  147, 148, 264  ;  Coombes*s  case,  9  Co.  76,  77 ;  Hunt  i;.  Rousmaniere's 
Adm'r,  8  Wheat.  R.  174,  200-205  ;  Clarke  i?.  Courtney,  5  Peters,  R.  819,  849- 
851.  This  subject  is  very  amply  illustrated  in  the  opinion  of  the  Supreme  Court 
of  the  United  States,  delivered  by  Mr.  Chief  Justice  Marshall,  in  Hunt  v.  Uous- 
maniere's  AdmV,  8  Wheat.  R.  291.  Among  other  things  he  says  :  **  This  instru- 
ment contains  no  words  of  conveyance,  or  of  assignment,  but  is  a  simple  power 
to  sell  and  convey.  As  the  power  of  one  man  to  act  for  another  depends  on  the 
will  and  license  of  that  other,  the  power  ceases  when  the  will  or  this  permission 
is  withdrawn.  The  general  rule,  therefore,  is,  that  a  letter  of  attorney  may,  at 
any  time,  be  revoked  by  the  party  who  makes  it,  and  is  revoked  by  his  death. 
But  this  general  rule,  which  results  from  the  nature  of  the  act,  has  sustained 
some  modification.  Where  a  letter  of  attorney  forms  a  part  of  a  contract,  and 
is  a  seourity  for  money,  or  for  the  performance  of  any  act  which  is  deemed  valu- 
able, it  is  generally  made  irrevocable  in  terms,  or,  if  not  so,  is  deemed  irrevoca- 
ble in  law.  Although  a  letter  of  attorney  depends,  from  its  nature,  on  the  will 
of  the  person  making  it,  and  may,  in  general,  be  recalled  at  his  will,  yet,  if  he 
binds  himself  for  a  consideration,  in  terms  or  by  the  nature  of  his  contract,  not 
to  change  his  will,  the  law  will  not  permit  him  to  change  it.  Rousmaniere,  there- 
fore, couki  not,  during  his  life,  by  any  act  of  his  own,  have  revoked  this  letter  of 
attorney.  But  does  it  retain  its  efficacy  after  his  death  ?  We  think  it  does  not 
We  think  it  well  settled,  that  a  power  of  attorney,  though  irrevocable  during  the 
life  of  the  party,  becomes  extinct  by  his  death.  This  principle  is  asserted  in  Lit- 
tleton, §  66,  by  IfOrd  Coke,  in  his  Commentary  on  that  section,  (52  b.)  and  in 

AGKNCT.  51 


602  AOENCT.  [CH.  XYin. 

§  489.  The  only  admitted  exception  in  our  law,  if,  indeed,  that 
properly  constitates  an  exception,  is  the  case,  where  the  power  or 
authority  is  coupled  with  an  interest  in  the  thing,  actually  vested 
in  the  agent^  The  reason  of  this  exception  is  entirely  compatible 
with  the  general  ground  upon  which  the  rule  is  founded.  It  is, 
that  the  agent  having  the  legal  title  to  the  property  vested  in 
himself,  is  capable  of  transferring  it  in  his  own  name,  notwith- 
standing thq  death  of  the  principal ;  and  the  death  of  the  piinci- 


Willes's  Reports,  (105,  note,  and  565.)  The  legal  reaaon  of  the  rule  is  a  plaia 
one.  It  seems  founded  on  the  presumption,  that  the  substitute  acts  by  rirtue  of 
the  authority  of  his  principal,  existing  at  the  time  the  act  is  perfumed ;  and  on 
the  manner  in  which  he  must  execute  his  authority,  as  stated  in  Coombes's  case. 
In  that  case  it  was  resolved,  that  *  When  any  one  has  authority,* as  attorney,  to 
do  any  act,  he  ought  to  do  it  in  his  name  who  gave  the  authority.'  The  reason 
of  this  resolution  is  obvious.  The  title  can  regulariy  pass  out  of  the  person  in 
whom  it  b  vested,  only  by  a  conveyance  in  his  own  name ;  and  this  cannot  be 
executed  by  another  tor  him,  when  it  could  not,  in  law,  be  executed  by  himself 
A  conveyance  in  the  name  of  a  person,  who  was  dead  at  the  time,  would  be  a 
manifest  absurdity.  This  general  doctrine,  that  a  power  must  be  executed  in 
the  name  of  the  person  who  gives  it,  a  doctrine  founded  on  the  nature  of  the 
transaction,  is  most  usually  engrafted  in  the  power  itself.  Its  usual  language 
is,  that  the  substitute  shall  do  that  which  he  is  empowered  to  do  in  the  name  of 
his  principal  He  is  put  in  the  place  and  stead  of  his  principal,  and  is  to  act 
4n  his  name.  This  accustomed  form  is  observed  in  the  instrument  under  consid- 
eration. Hunt  b  constituted  the  attorney,  and  is  authorized  to  make  and  exe- 
cute a  regular  bill  of  sale  in  the  naifle  of  Bousmaniere.  Now,  as  an  authority 
must  be  pursued  in  order  to  make  the  act  of  the  substitute  the  act  of  the  "princi- 
pal, it  is  necessary  that  this  bill  of  sale  should  be  in  the  name  of  Bousmaniere ; 
and  it  would  be  a  gross  absurdity,  that  a  deed  should  purport  to  be  executed  by 
him,  even  by  attorney,  after  his  death  ;  for  the  attorney  is  in  the  place  of  the 
principal  capable  of  doing  that  alone  which  the  principal  might  da"  Pothier 
puts  the  doctrine  upon  analogous  reasoning,  of  a  similar,  though  perhaps  of  a  leai 
technical  nature.  The  principle  (says  he)  is  drawn  from  the  nature  of  the  con- 
tract of  mandate.  The  principal,  (le  mandanu)  by  his  contract,  charges  the 
agent  to  do  something  in  his  place  or  stead  ;  vice  versa  the  agent,  (le  mandatmre^) 
{u  executing  the  mandate,  lends  his  agency  (minisire)  to  the  principal,  who  is 
deemed  to  do,  by  the  agency  of  his  agent,  what  b  intended  by  the  mandate. 
Now,  the  agent  cannot  any  further  lend  his  agency  to  a  principal  who  is  dead, 
and  therefore  he  cannot  further  execute  the  mandate  after  the  death  of  the  prin- 
cipal.   Pothier,  de  Mandat,  n.  108. 

1  Hunt  V,  Rousmaniere's  Adm'r,  8  Wheat  R.  174,  201-206;  2  Kent,  Comm. 
Lect  41,  pp.  645, 646,  (4th  edit) ;  Shipman  v.  Thompson,  Willes,  R.  104,  note  (a); 
Story  on  Bailm.  §  209;  Ante,  §§  164,  477,  478 ;  Michigan  Ins.  Ca  v.  Leaven- 
worth,  80  Verm.  11 ;  Marxion  v.  Pioche,  8  California  B.  522. 
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pal,  therefore,  has  no  operation  upon' his  act.  The  power,  given 
by  the  principal,  is,  under  such  circumstances,  rather  an  assent 
or  agreement  that  the  agent  may  transfer  the  property  vested 
in  him,  free  from  any  equities  of  the  principal,  than  strictly  a 
power  to  transfer,^ 

1  Mr.  Chief  Justice  Marshall,  in  Hunt  v.  Rousmaniere's  Adm'r,  S  Wheat.  R. 
174,  stated  the  grounds  of  this  distinction  very  fully :  ^The  interest  or  title  in 
the  thing  being  vested  in  the  person  who  gives  the  power,  remains  in  him,  unless 
it  be  conveyed  with  the  power,  and  can  pass  out  of  him  only  by  a  regular  act  in 
his  own  name.  The  act  of  the  substitute,  therefore,  which  in  such  a  case  is  the 
act  of  the  principal,  to  be  legally  efiectual,  must  be  in  his  name,  must  be  such 
an  act  as  the  principal  himself  would  be  capable  of  performing,  and  which  would 
be  valid  if  performed  by  him.  Such  a  power  necessarily  ceases  with  the  life  of 
the  person  making  it.  But  if  the  interest  or  estate  passes  with  the  power,  and 
vests  in  the  person  by  whom  the  power  is  to  be  exercised,  such  person  acts  in  his 
own  name.  The  estate,  being  in  him,  passes  from  him  by  a  conveyance  in  his 
own  name.  He  is  no  longer  a  substitute,  acting  in  the  place  and  name  of  an- 
other, but  is  a  principal,  acting  in  his  own  name,  in  pursuance  of  powers,  which 
limit  his  estate.  The  legal  reason,  which  limits  a  power  to  the  life  of  the  per- 
son giving  it,  exists  no  longer,  and  the  rule  ceases  with  the  reason  on  which  it 
is  founded.  The  intention  of  the  instrument  may  be  effected  without  violating 
any  legal  principle.  This  idea  may  be  in  some  degree  illustrated  by  examples  of 
cases,  in  which  the  law  is  clear,  and  which  are  incompatible  with  any  other  ex- 
position of  the  tern  *  power  coupled  with  an  interest'  If  the  word  *  interest,' 
thus  used,  indicated  a  tide  to  the  proceeds  of  the  sale,  and  not  a  title  to  th^ 
thing  to  be  sold,  then  a  power  to  A,  to  sell  for  his  own  benefit,  would  be  a  power 
coupled  with  an  interest ;  but  a  power  to  A,  to  sell  for  the  benefit  of  B,  would 
be  a  naked  power,  which  could  be  executed  only  in  the  life  of  the  person  who 
gave  it.  Yet  for  this  distinction  no  legal  reason  can  be  assigned.  Nor  is  there 
any  I'eason  for  it  in  justice ;  for  a  power  to  A,  to  sell  for  the  benefit  of  B,  may 
be  as  much  a  part  of  the  contract,  on  which  B  advances  his  money,  as  if  the 
power  had  been  made  to  himself.  If  this  were  the  true  exposition  of  the  term, 
then  a  power  to  A  to  sell  for  the  use  of  B,  inserted  in  a  conveyance  to  A  of  the 
thing  to  be  sold,  would  not  be  a  power  coupled  with  an  interest,  and,  conse- 
quent!}', could  not  be  exercised  af\er  the  death  of  the  person  making  it ;  while  a 
power  to  A,  to  sell  and  pay  a  debt  to  himself,  though  not  accompanied  with  any 
conveyance,  which  might  vest  the  title  in  him,  would  enable  him  to  make  the  con- 
veyance, and  to  pass  a  title  not  in  him,  even  afVer  the  vivifying  principle  of  the 
power  had  become  extinct.  But  every  day's  experience  teaches  us,  that  the  law 
is  not,  as  the  first  case  put  would  suppose.  We  know,  that  a  power  to  sell  for  the 
benefit  of  B,  engrafted  on  an  estate  conveyed  to  A,  may  be  exercised  at  any  time, 
and  is  not  affected  by  the  death  of  the  person  who  created  it.  It  is,  then,  a  power 
coupled  with  an  interest,  although  the  person,  to  whom  it  is  given,  has  no  interest 
in  its  exercise.  His  power  is  coupled  with  an  interest  in  the  thing,  which  enables 
him  to  execute  it  in  his  own  name,  and  is,  therefore,  not  dependent  on  the  life  of 
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[489  a,  A  recent  case  furnishes  an  illustration  of  this  prin- 
ciple. ,A  person,  going  abroad  on  account  of  ill  health,  em- 
ployed an  agent  to  carry  on  his  business,  with  complete  posses- 
sion and  control  of  his  property,  with  a  written  power  to  sell 
all  or  any  of  the  furniture,  stock,  and  property  at  any  time  in  his 
hands,  and  to  apply  the  proceeds  to  the  security  or  payment  of  a 
specified  note,  indorsed  by  such  agent  and  a  third  person,  or  of 
any  other  note  given  in  renewal  of  the  same,  or  for  which  the 
agent  might  become  responsible.  It  was  held,  that  the  posses- 
sion of  the  property  being  connected  with  the  power  for  the  pro- 
tection and  indemnity  of  the  agent,  as  well  as  for  other  purposes, 
the  agent  had  a  power  coupled  with  an  interest,  which  survived 
after  the  death  of  the  principal  abroad,  and  authorized  the  agent 
to  sell  the  property  for  his  protection  and  indemnity,  after  such 
death.i] 

§  490.  The  same  principle  applies,  a  fortiori^  to  the  death  of 
the  agent ;  for  it  then  becomes  practically  impossible  for  him  to 
execute  the  power,  either  in  his  own  name,  or  in  the  name  of  his 
principal.  But  a  further  reason  exists  why  it  should  not  be  exe- 
cuted by  his  personal  representatives  ;  and  that  is,  that  the  prin- 
cipal must  be  presumed  to  have  placed  a  confidence  and  trust  in 
the  personal  character  and  skill  of  his  agent,  which  might  not 
equally  extend  to  his  representatives.^     The  same  reasoning  will 

ft 

the  person  who  created  it.  The  general  rule,  that  a  power  of  attorney,  though 
irrevocable  by  the  party  during  his  life,  is  extinguished  by  his  death,  is  not  affected 
by  the  circumstance,  that  testamentary  powers  are  executed  after  the  death  of 
the  testator.  The  law,  in  allowing  a  testamentary  disposition  of  property,  not 
only  permits  a  will  tp  be  considered  as  a  conveyance,  but  gives  it  an  operation, 
which  is  not  allowed  to  deeds,  which  have  their  effect  during  the  life  of  the  person 
who  executes  them.  An  estate,  given  by  will,  may  take  effect  at  a  future  time, 
or  on  a  future  contingency,  and  in  the  mean  time  descends  to  the  heir.  The 
power  is,  necessarily,  to  be  executed  afler  the  death  of  the  person,  who  makes  it, 
and  cannot  exist  during  his  life.  It  is  the  intention,  that  it  shall  be  executed 
af\er  his  death.  The  conveyance,  made  by  the  person  to  whom  it  is  given,  takes 
effect  by  virtue  of  the  will,  and  the  purchaser  holds  his  title  under  it  Every 
case  of  a  power,  given  in  a  will,  is  considered  in  a  Court  of  Chancery  as  a  trust 
for  the  benefit  of  the  person  for  whose  use  the  power  is  made,  and  as  a  devise  or 
bequest  to  that  person.** 

*  Knapp  0,  Alvord,  10  Paige,  R.  205. 

3  Pothier,  de  Mandat,  n.  101.  See  Merrick's  estate,  8  Watts  &  Serg.  R.402; 
Gage  V,  Allison,  1  Brevard,  495 ;  City  Council  v.  Duncan,  8  Id.  386. 
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apply  to  the  case  of  a  substitute,  who  is  appointed  by  the  agent 
under  a  power  of  substitution.  The  death  of  the  agent  extin- 
guishes the  power  of  the  substitute  ;  for  the  agent  is  account- 
able to  the  principal  for  the  acts  of  his  substitute,  since  he  is 
appointed  by,  and  in  place  of,  the  agent ;  and  the  appointment 
is,  therefore,  naturally  withdrawn  by  the  death  of  the  appointer.^ 
But  a  distinction  may  well  exist  in  this  matter,  where  the  substi- 
tute is  to  be  treated  as  the  sole  agent  of  the  principal ;  as,  if  the 
power  be  to  the  agent,  and  if  he  cannot  or  will  not  act,  then  that 
he  may  appoint  another  to  act  as  the  agent  of  the  principal,  and 
not  as  a  substitute  under  himself.^  For,  in  this  latter  case,  the 
death  of  the  agent  will  not  revoke  the  appointment  made  by  him 
of  the  sub-agent.' 

§  491.  These  doctrines  are  not  peculiar  to  our  law.  In  the 
Roman  law  the  rule  was  fully  recognized,  that  a  mere  power  or 
authority  expired  by  the  death  either  of  the  principal,  or  of  the 
agent.  Mandatum^  re  integrd^  Domini  morte  finitwr.^  Inter  casus 
omiltendi  mandati  etiam  mors  mandatoris  est ;  nam  mandatum  soU 
vitur  morte.^  Morte  quoque  ejus,  cui  mandatum  est,  si  is  integro 
adhuc  mandato  decesserit,  solvitur  mandatum?  But  there  was 
this  qualification  of  the  doctrine  in  the  Roman  law,  that,  if  the 
business  was  in  part  executed  by  the  agent,  at  the  time  of  the 
death  of  the  agent,  (but  not  otherwise,)  the  remainder  might  be 
executed  by  his  heir,  who  succeeded  to  the  authority."^     This 


1  Pothier,  de  Mandat,  n.  105 ;  2  Liverm.  on  Agency,  808,  (edit  1818) ;  Ante, 
§469. 
3  Ante,  §  4G9. 

3  Pothier,  de  Mandat,  n.  105  ;  Smith  ».  ^Vhite,  5  Dana,  876  ;  Story  on  Bailm. 
§20. 

4  Cod.  Lib.  4,  tit  85, 1.  15 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  76 ;  Pothier,  de 
Mandat,  n.  103  ;  1  Domat,  B.  1,  tit  15,  §  4,  art  6. 

«  Dig.  Lib.  17,  tit  1, 1.  26,  Introd.;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  76. 

6  Dig.  Lib.  17,  tit  1, 1.  27,  §  8 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  76. 

7  Pothier,  Pand.  Lib.  17,  tit.  1,  n.  76  ;  2  Liverm.  on  Agency,  804,  806  ;  (edit 
1818)  ;  Pothier,  de  Mandat,  n.  101 ;  1  Domat,  B.  1,  tit  15,  §  4,  art  7.  This  dis- 
tinction in  the*  lioman  law  between  cases,  where  the  mandate  is  wholly  unexe- 
cuted, and  where  it  is  partly  executed,  as  to  the  validity  of  the  subsequent  acts 
of  the  agent  or  of  his  representatives,  does  not  seem  founded  in  any  very  satisfac- 
tory reasoning.  Domat  has  stated  it,  (1  Domat,  B.  1,  tit  15,  §  4,  arts.  7  and  8,) 
and  has  added  the  following  very  sensible  questions.  '*  But,  if  a  proxy,  or  other 
agent,  were -charged  with  an  affair,  which  could  not  admit  of  delay,  such  as  the 

51* 
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was  expressly  laid  down  in  the  case  of  a  deceased  partner,  where 
the  heir  was  held  to  be  authorized  to  complete  the  execution  of 
the  inchoate  act  of  the  deceased  partner.  Hteres  socii^  quamvis 
socius  non  est,  tamen  ea^  qtue  per  defunctum  inchoata  sufU,  per 
hceredem  explicari  debent}  So,  the  acts  of  the  agent,  done  bond 
fide,  in  ignorance  of  the  death  of  his  principal,  were  held  valid 
and  binding  upon  the  heirs  of  the  latter.^  8i  tamen  per  igno* 
rantiam  impletum  est,  competere  actionem  uiilitaHs  causd  dicUur. 
Julianus  quoque  scripsU,  morte  solvi  mandaium,  sed  obligatumem 
aliquando  durare?  Si  quis  debitori  suo  mandaverit,  ut  THtio  sol- 
verety  et  debitor ,  mortuo  eo,  cum  id  igtuyraret,  solverit,  liberari  eum 
oportetf  Hence  Paulus  declared :  Mandatum  morte  mandatorisj 
non  etiam  mandati  actio  solviturfi  A  fortiori^  the  same  rule  was 
applied,  where  the  authority  was  not  to  be  executed  until  after 
the  death  of  the  principal.^  Idem  est,  et  si  mandavi  tibi,  ut  post 
mortem  meam  hcsredibus  meis  emeres  fundumJ 


care  of  gathering  in  a  harrest,  or  any  other  pressing  and  important  affair,  and, 
just  as  he  is  going  to  execute  the  order,  or  aAer  he  has  already  begun  it,  he  learns 
the  death  of  the  person,  from  whom  he  received  his  order,  and  he  cannot  give 
notice  of  it  to  the  heirs  or  executors,  who  happen  to  be  absent,  may  not  he,  and 
even  ought  not  he,  to  execute  the  order  ?  "  And  again  :  "  But,  if  the  heir,  or 
executor,  of  the  proxy,  knowing  the  order,  that  was  given  him,  and  seeing,  that 
the  absent  master  could  not  look  after  his  own  affairs,  and  that  there  would  be 
danger  of  some  loss,  if  he  did  not  take  care  of  it ;  would  not  he  be  obliged  to  do 
what  were  in  his  power,  such  as  to  continue  to  till  the  land,  or  to  gather  in  tiie 
harvest  ?  "     See  also  Story  on  Bailm.  §§  202,  204. 

1  Dig.  Lib.  17,  tit.  2, 1.  40 ;  Pothier,  Pand.  Lib.  17,  tit.  2,  n.  59 ;  Pothier,  de 
Mandat,  n.  101 ;  1  Domat,  B.  1,  tit  15,  §  4,  arts.  7,  8. 

9  1  Domat,  B.  1,  tit.  15,  §  4,  arts.  7,  8. 

3  Dig.  Lib.  17,  tit.  1, 1.  26,  Introd. ;  Pothier,  Pand.  Lib.  17,  tit.  1,  n.  77. 

4  Dig.  Lib.  17,  tit.  1, 1.  26,  §  1 ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  77 ;  Pothier, 
de  Mandat,  n.  106. 

5  Dig.  Lib.  17,  tit.  1,  1.  58,  Introd.;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  77 ;  Dig. 
Lib.  46,  tit  8, 1.  82. 

«  Dig.  Lib.  17,  tit  1, 1.  12,  §  17 ;  Id.  1.  13  ;  Pothier,  Pand.  Lib.  17,  tit  1,  n.  78. 

7  Dig.  Lib.  17,  tit  1, 1.  18 ;  Pothier  Pand.  Lib.  17,  tit  1,  n.  78 ;  2  Liverm.  on 
Agency,  805,  306,  (edit.  1818.)  The  same  doctrine  is  still  more  succinctly  ex- 
pressed in  the  Institutes.  **Item,  si  adhuc  integro  mandato,  mors  altenitrius 
interveniat,  id  est,  vel  ejus,  qui  mandaverit,  vel  illins,  qui  mandatum  susceperit, 
solvitur  mandatum.  Sed  utilitatis  causd  receptum  est,  si  eo  mortuo,  qui  tibi 
mandaverat,  tu,  ignorans  eum  decessisse,  executus  fueris  mandatum,  posse  te 
agere  mandati  actione;  alioqui  justa  et  probabilis  ignorantia  tibi  damnum  adfer- 
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§  492.  From  the  Roman  law,  similar  principles  have  been  im- 
ported  into  the  commercial  jurisprudence  of  the  modern  nations 
of  continental  Europe.  Pothier  says :  "  The  mandate  is  extin- 
guished by  the  natural  or  civil  death  of  the  principal,  (or  man- 
dant,)  when  it  happens,  before  the  agent,  (or  mandatary,)  has 
executed  it.  For  example,  if  I  have  authorized  you  to  pur- 
chase a  certain  thing  for  me,  the  power,  which  I  have  given  you, 
ceases  with  my  death,  and  my  heirs  are  not  obliged  to  take,  on 
their  own  account,  the  purchase  made  by  you  after  my  death."  ^ 
*'  But,  (he  adds,)  although  the  mandate  is  thus  extinguished  by 
the  death  of  the  principal,  nevertheless,  if  the  agent,  being  igno- 
rant of  the  death  of  the  principal,  has  in  good  faith  transacted 
the  business,  with  which  he  was  charged,  the  heirs  and  other 
representatives  of  the  principal  are  bound  to  indemnify  him,  and 
to  ratify  what  he  has  done."  ^  Again,  he  says  i  "  Nevertheless, 
there  are  cases,  in  which  the  agent,  although  he  has  knowledge 
of  the  death  of  his  principal,  not  only  may,  but  ought  to,  act  in 
the  business  intrusted  to  him.  As,  for  example,  if  one  is  charged 
with  gathering  the  vintage  of  another,  and  hears  of  the  death  of 
his  principal  at  the  very  time,  when  the  vintage  cannot  properly 
be  deferred,  as  the  grapes  of  the  country  are  then  fit  to  be  gath- 
ered, and  there  is  not  time  to  advise  his  heirs  thereof,  who  live 
at  a  distance,  there  it  will  be  the  duty  of  the  agent  to  gather  the 
vintage,  notwithstanding  such  death."  ^  So,  if  the  act,  required 
to  be  done,  is  to  be  done  after  the  death  of  the  principal,  the 
same  rule  will  apply.* 

§  493.  Pothier  adds  another  most  important  exception  to  the 
rule,  as  applicable  to  the  business  of  commerce.  Although, 
(says  he,)  regiilarly,  every  mandate  ends  with  the  death  of  the 
person  giving  it,  yet  it  has,  for  the  benefit  of  commerce,  been 
established,  that  the  commission  of  these   agents,  (or  manda- 


ret  £t  huic  simile  est,  quod  placalt,  si  debitores,  manumisso  dispensatore  Titii, 
per  ignorantiam  llberto  solverint,  liberari  eos;  cum  alioqui  strictft  juris  ratione 
non  possent  liberari ;  quia  alii  solvissent,  quam  cui  solvere  debuerint."  Inst 
Lib.  8,  tit.  27,  §  10. 

1  Pothier,  dc  Mandat,  n.  108. 

9  Pothier,  de  Mandat,  n.  106;  Pothier  on  Oblig.  by  Evans,  n.  81,  448,  475  ; 
Id.  French  edit,  n.  81,  449,  511. 

3  Pothier,  de  Mandat,  n.  107. 

4  Pothier,  de  Mandat,  n.  108. 
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taries,)  shall  last  even  after  the  death  of  the  merchant,  who 
appointed  them,  until  it  is  revoked  by  the  heir,  or  other  suocea- 
sor.     And,  in  contracting  for  the  business,  to  which  they  aie^ 
appointed,  they  bind  the  heir  of  the  merchant  who  appointed^ 
them,  or  the  vacant  possession  if  he  has  left  no  heir.^ 


1  Pothier  on  Oblig.  by  Evans,  n.  448;  Id.  n.  80,  475;  Id.  Frencli  edit.  n.  81^ 
449,  511 ;  Pothier,  de  Mandat,  n.  109.  See  alao  Emerig.  sur  A98ur.4oni.  2,  p, 
120.  Other  illustrations  will  be  found  in  Mr.  Cushing's  very  valuable  transUtkm 
of  Pothier  on  the  Contract  of  Sale,  n.  82.  Pothier  there  saytf :  *'  lo  this  con- 
tract, as  in  others,  the  consent  of  the  parties  may  be  manifested,  not  onlj 
between  those  who  are  present  together,  but  also  between  those  who  are  at' 
a  distance  from  each  other;  by  means  of  letters,  or  through  the  intervention 
of  an  agent  per  epistolam,  aut  per  nuntium.  In  order  that  the  consent  of 
the  parties  may  take  place  in  the  last-mentioned  case,  it  is  necessary,  that 
the  will  of  the  party,  who  makes  a  proposition  in  writing,  should  continas 
until  his  letter  reaches  the  other  party,  and  until  the  other  party  declares  hit 
acceptance  of  the  proposition.  This  will  is  presumed  to  continue,  if  nothing 
appears  to  the  contrary.  But,  if  I  write  a  letter  to  a  merchant  living  at  a  dis- 
tance, and  therein  propose  to  him  to  sell  me  a  certain  quantity  of  merchandise, 
for  a  certain  price ;  and,  before  my  letter  has  time  to  reach  him,  I  write  a  second, 
informing  him,  that  I  no  longer  wish  to  make  the  bargain ;  or  if  I  die ;  or  lose 
the  use  of  my  reason ;  although  the  merchant,  on  the  receipt  of  my  letter,  being 
in  ignorance  of  my  change  of  will,  or  of  my  death,  or  insanity,  makes  answer 
that  he  accepts  the  proposed  bargain  ;  yet  there  will  be  no  contract  of  sale  be- 
tween us ;  for,  as  my  will  does  not  continue  until  his  receipt  of  my  letter,  and 
bis  acceptance  of  the  proposition  contained  in  it,  there  is  not  that  consent  or 
concurrence  of  our  wills,  which  is  necessary  to  constitute  the  contract  of  sale. 
This  is  the  opinion  of  Bartholus,  and  the  other  jurists,  cited  by  Bruneman,  ad.  I 
1,  §  2,  D.  de  contrah.  empt.  (Dig.  Lib.  18,  tit.  1,  b.  1,  §  2,)  who  very  properly 
rejected  the  contrary  opinion  of  the  Gloss,  ad  dictam  legem.  It  must  be  observed, 
however,  that  if  my  letter  causes  the  merchant  to  be  at  any  expense,  in  proceed- 
ing to  execute  the  contract  proposed ;  or,  if  it  occasions  him  any  loss,  as,  for 
example,  if,  in  the  intermediate  time  between  the  receipt  of  my  first  and  that  of 
my  second  letter,  the  price  of  that  particular  kind  of  merchandise  falls,  and  my 
first  letter  deprives  him  of  an  opportunity  to  sell  it  before  the  fall  of  the  price ; 
in  all  these  cases,  I  am  bound  to  indemnify  him,  unless  I  prefer  to  agree  to  the 
bargain,  as  proposed  by  my  first  letter.  This  obligation  results  from  that  rule  of 
equity,  that  no  person  should  suffer  from  the  act  of  another;  Nemo  ex  alterius 
facto  prasgravari  debet,  1  ought,  therefore,  to  indemnify  him  for  the  expense  and 
loss,  which  I  occasion  him  by  making  a  proposition,  which  I  afterwards  refuse  to 
execute.  For  the  same  reason,  if  the  merchant,  on  the  receipt  of  my  first  letter, 
and  before  receiving  the  second,  which  contains  a  revocation  of  it,  or  being  in 
ignorance  of  my  insanity  or  death,  which  prevents  the  conclusion  of  the  bargain, 
charges  to  my  account  and  forwards  the  merchandise ;  though,  in  that  case,  there 
cannot  properly  be  a  contract  of  sale  between  us,  yet  he  will  have  a  right  to 
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§  494.  Similar  principles  will  be  found  adopted  into  the  juris- 
prudence of  Scotland.  Thus,  it  is  laid  down  by  Erskine,  in  his 
Institutes,  that  mandates  expire  by  the  death  of  the  mandant, 
(the  principal,)  both  because  it  is  presumed  that  the  commission 
was  accepted  from  a  personal  regard  to  him,  and  because  the 
will  of  the  mandant,  which  alone  supports  the  commission, 
ceases  necessarily  upon  his  death.  They  expire  by  the  death  of 
the  mandatary,  (the  agent,)  because  the  commission  was  given 
from  the  mandant's  special  confidence  in  him.^  But,  (be  adds,) 
if  a  mandatary,  ignorant  of  the  mandant's  death,  continue  to 
fxecute  the  commission  bandfide^  what  he  doth  under  that  ignO' 
rantia  facti  must  be  ratified  by  the  mandant's  heir ;  for,  till  the 
mandatary  knew  of  his  employer's  death,  it  was  his  duty  to  go 
on  in  the  management  But  if  the  mandatary,  ignorant,  per- 
haps, that  mandates  are  vacated  by  the  death  of  the  mandant, 
shall,  after  his  knowledge  of  it,  proceed  to  execute  a  commis- 
sion, which  he  had  accepted  at  the  desire  of  the  deceased,  what 
he  does  cannot  affect  the  mandant's  heir ;  for  ignorance  of  law 
can  give  no  man  a  right  to  manage  the  affairs  of  anotitier,  who 
had  given  him  no  commission.  Yet  this  is  to  be  understood, 
rebus  irUegris.  For  if  part  of  the  commission  had  been  execut- 
ed before  the  mandant's  death,  by  which  the  management  would 
suffer  if  the  whole  were  not  to  be  carried  into  immediate  execu- 
tion, the  powers  given  by  the  mandate  are  not  accounted  to  have 
expired,  and  the  mandatary  not  only  may,  but  ought,  to  con- 
tinue his  management.*^  In  the  same  manner,  if  the  mandatary 
should  die  after  having  begun  a  course  of  management,  which 


compel  me  or  my  heirs  to  execute  the  proposed  contract,  not  in  virtue  of  any 
contract  of  sale,  but  of  my  obligation  to  indemnify  him,  which  results  from  the 
rule  of  equity  above  mentioned."  The  decision  of  the  Supreme  Court  of  Mas- 
sachusetts, in  McCuUoch  v.  The  Eagle  Insurance  Co.  1  Pick.  278,  is  in  confor- 
mity to  this  general  doctrine.  But  the  English  decisions  are  to  the  contrary, 
holding  that  the  offer  by  the  mail  is  a  continuing  ofier  up  to  the  time  when  the 
other  party  assents  thereto,  and  then  becomes  obligatory  on  both  parties.  Adams 
17.  Lindsell,  1  Barn.  &  Aid.  681 ;  Long  on  Sales,*  by  Rand,  (1889,)  pp.  182,  188. 
See  also  Pothier  de  Change,  n.  179.  [And  such  is  now  the  well-settled  English 
and  American  law,  on  this  subject] 

1  Ersk.  Inst  B.  3,  tit  8,  §  40 ;  2  Bell,  Comm.  §  413,  (4th  edit)  ;  Id.  p.  488- 
490,  (5th  edit) 

S  Ante,  §§  465, 466,  488. 
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required  to  be  carried  on  without  delay,  his  heir  may  execute 
what  was  left  unfinished  by  his  ancestor.^ 

§  495.  Reasonable  as  these  doctrines  seem,  and  convenient 
tiiey  must  be  admitted  to  be,  for  the  practical  purposes  of  tradi 
and  commerce,  it  has  been  thought  that  they  do  not  prevail 
tile  common  law,  as  recognized  either  in  England  or  in  America.' 


1  Ersk.  Inst  B.  S,  tit  S,  §  41 ;  2  Bell,  Comm.  §  41S,  (4th  edit);  Id.  p.  4S8 — 
490,  (5th  edit) 

9  2  Comm.  Lect  41,  p.  646,  (4th  edit)  See  also  Storj  on  Bailm.  §$  204,  205  ; 
Ante,  §§  465,  466,  48S.  Mr.  Thompson,  on  the  subject  of  the  limitation  of  the 
agency,  says :  **  Mandates  tenninate,  in  general,  by  the  death  of  the  mandant  or 
mandatary ;  by.  the  insanity  of  the  latter ;  by  revocation ;  by  renunciation ;  or 
by  the  sequestration  of  the  mandant,  which  vests  his  estate,  and  all  the  rigliti 
connected  with  it,  in  his  creditors.  The  mandatary's  bankruptcy  does  not  appeir 
to  be  inconsistent  with  the  continuance  of  his  mandate.  But  the  rights  of  third 
parties  are  differently  affected  by  its  termination,  from  the  cause  now  stated,  ac- 
cording as  they  have  or  have  not  been  led  to  believe  in  its  condnuanfce.  Aoj 
person  allowing  another  to  exercise  a  general  management  of  his  affairs,  whether 
by  express  or  tacit  mandate,  contracts  thereby  an  implied  obligation  to  the  pob- 
lic,  that  tly  mandate  shall  be  held  quoad  him  as  continued,  until  its  tenninatioQ 
becomes  notorious,  or  has  been  made  known  to  the  party  contracting.  In  this 
view,  as  the  mandant's  death  and  bankruptcy  are  notorious  events,  the  presump- 
tion is,  that  every  person  is  aware  of  them ;  andt  therefore,  contracts  made  sub- 
sequently with  the  mandatary,  or  acts  performed  by  him,  will  not  be  valid,  unless 
it  is  proved  by  the  parties  making  them  that  these  events  were  unknown  to  the 
mandatary  or  the  contracting  party,  and  could  not  have  been  known  by  ordinary 
diligence.  Further,  if  a  factor  has  advanced  money  before  his  constituent's 
death  or  baukruptcy,  on  the  faith  of  goods  consigned  to  him,  he  will  be  entitled, 
even  after  these  events,  to  sell  the  goods  for  his  indemnification.  Such  advances 
change  the  contract  from  mandate  to  loan  and  security.  But,  on  the  principles 
which  have  been  now  mentioned,  there  is  no  ground  to  presume  that  the  revoca- 
tion or  renunciation  of  a  general  mandate,  (neither  of  them  being  notorious,) 
are  known  to  third  -parties ;  and,  therefore,  the  contracts  of  such  parties  with  a 
general  agent  will  be  effectual,  unless  it  is  proved  that  they  knew,  or  ought  to 
have  known,  of  the  renunciation  or  recall.  For  instance,  a  servant,  who  had 
power  to  draw  bills  in  his  master's  name,  may  bind  him  by  bills  so  drawn  after  his 
disfhissal,  if  the  party  taking  them  had  not  time  to  know  of  it  The  kind  of  inti- 
mation which  is  necessary  to  exclude  this  risk,  shall  be  afterwards  considered 
with  reference  to  the  dissolution  of  partnership.  In  the  event  of  the  mandant's 
supervening  insanity,  which  is  not  in  itself  notorious,  it  seems  to  follow,  from  the 
mandant's  implied  contract  with  the  public,  that  transactions,  made  even  afler  it, 
with  the  mandatary,  shall  stand,  unless  with  reference  to  parties  who  knew  of  the 
insanity.  Such  parties  cannot  be  said  to  be  bond  jidt  to  contract ;  or  rather,  it 
may  be  held,  that,  with  regard  to  them,  (as  they  cannot  plead  want  of  notice,)  the 
mandant's  known  insanity  annulled  the  mandatary's  powers.     The  same  rale, 
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But  it  may  be  doubted  whether  our  law  deserves  such  a  reproach, 
at  least  to  the  fall  extent  in  which  it  is  usually  imputed  to  it. 
Regularly,  indeed,  where  the  act  to  be  done  must  be  done  in  the 
name  of  the  principal,  and  not  in  that  of  the  agent,  the  authority 
is  extinguished  by  the  death  of  the  principal,  because  it  has  then 
become  incapable  of  being  so  executed.^  And  it  should  seem 
that  this  woqld  be  equally  true  in  the  Roman  law,  and  in  the 
jurisprudence  dof  continental  Europe,  under  the  like  circum- 
stances. The  difTerence  on  this  subject  between  our  law  and 
the  latter  seems  to  rest,  not  so  much  upon  a  difference  of  princi- 
ple, as  upon  the  difference  in  the  modes  of  executing  the  author- 
ity. Under  the  Roman  law,  the  agent  ordinarily  executed  his 
authority  in  his  own  name,  and  thereby  bound  his  principal,  in- 
directly, by  his  contract,  ex  mandator  and  himself  personally.^ 
An  execution  of  the  authority  in  the  name  of  his  principal  was 
not  generally  allowed  or  required.  In  the  jurisprudence  of  mod- 
ern continental  Europe,  the  rule  of  the  Roman  law  would  seem 
still  to  exist,  so  far,  that  the  agent  may  bind  the  principal  by  the 
act  done  in  his,  the  agent's,  own  name,  ex  mandato  ;  although  he 
is  also  at  liberty  to  do  the  act  in  the  name  of  his  principal,  in 
which  latter  case  he  may  escape  from  any  personal  responsibility.* 


under  the  same  limitations,  appears  to  hold  with  regard  to  all  mandates,  which' 
however  limited  in  their  terms,  are  acted  on  before  the  public  as  general  man- 
dates, the  public  being  entitled  to  rely  on  them  as  general  mandates  till  their  ter- 
mination is  made  known.  It  has  been  said  that  limited  mandates,  (which  expire, 
in  general,  from  the  causes  already  mentioned,  or  by  performance  of  the  busi- 
ness for  which  they  were  granted,)  *are  not,  like  general  powers,  capable  of 
extension  by  mere  inference  and  bona  fides*  But  the  mandant,  by  suffering  such 
a  mandatary  to  act,  enters  into  the  same  implied  contract  with  the  public  as  in  a 
general  mandate,  namely,  that  the  mandate  shall  continue  till  its  termii\ation  is 
made  known ;  and,  therefore,  though  it  be  recalled,  or  have  ceased,  all  facts  fall- 
ing within  the  scope  of  it  will  be  good,  as  to  third  parties,  unless  its  revocation  is 
notorious,  or  has  been  intimated  to  them.  The  case  of  a  limited  partnership,  to 
be  afterwards  noticed,  which  entitles  third  parties,  ai\er  its  dissolution,  to  rely  on 
contracts  within  the  scope  of  it,  made  by  any  one  partner  in  the  company's 
name,  before  the  dissolution  is  made  known  to  them,  affords  an  illustration  of 
this  principle."    Thompson  on  Bills,  p.  224-227,  (2d  edit  1836.) 

1  Ante,  §§  147,  148,  488. 

«  Ante,  §§  163,  271 ;  1  Stair,  Inst.  B.  1,  tit,  12,  §  16. 

3  Ante,  §  163,  and  note,  265  a ;  Pothier  on  Oblig.  n.  82 ;  Smout  v.  Uberry,  10 
Mees.  &  Welsh.  R.  1. 
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•  

This  is  certainly  the  doctrine  in  Scotland.^  Where  the  act,  not- 
withstanding the  death  of  the  principal,  can  and  may  be  done  in 
the  name  of  the  agent,  there  seems  to  be  a  sound  reason  why 
his  death  should  not  be  deemed  to  be  a  positive  revocation  under 
all  circumstances,  and  that  a  subsequent  execution  of  it  may  be 
valid.  [And  this  principle  has  recently  been  adopted  in  the 
American  law.  ■  Thus,  where  A  had,  by  letter,  requested  and 
authorized  B  to  make  sale  of  a  tract  of  wild  land  for  him,  and 
B,  in  accordance  with  the  request  and  authority  as  expressed  by 
the  letter,  made  a  contract  of  sale  and  received  part  of  the  pur- 
chase-money, and  gave  possession  of  the  land  to  C  for  A,  in 
accordance  with  the  contract,  shortly  after  the  death  of  A,  but 
without  knowledge  of  that  event,  and  C  afterward  paid  the  res- 
idue of  the  purchase-money  due  on  the  contract  to  the  guardian 
of  the  heirs  of  A,  on  demand  thereof ;  and  afterward  the  heirs 
having  brought  an  action  to  recover  possession  of  said  lands, 
and  C  having,  thereupon,  commenced  suit  against  them  to 
enjoin  their  proceeding  in  such  action,  it  was  held  that  the 
transaction  being  a  matter  in  paisj  and  not  by  deed,  or  necessary 
to  be  done  in  the  name  of  the  principal,  and  being  in  good  faith 
on  the  part  of  B  and  C,  and  within  the  apparent  authority  of  B 
as  so  expressed  by  A  without  knowledge  of  his  death,  the  heirs 
and  representatives  of  A  are  estopped  to  deny  such  apparent 
authority  of  B,  and  the  contract  is  obligatory  on  them.^J     But, 


1  1  Stair,  Inst  B.  1,  tit.  12,  §  16. 

3  [Ish  V.  Crane,  8  Ohio  St.  R.  520.  Sutliff,  J.,  in  an  able  judgment  there  said: 
**  As  a  general  rule,  it  is  well  understood  that  the  authority  of  the  agent,  depend- 
ing upon  the  power  he  possesses  to  represent  his  principal,  must  be  regarded  an 
terminated  upon  the  termination  of  his  power ;  and  that  the  death  of  the  princi- 
pal teru)inates  the  power  of  the  agent.  The  death  of  the  principal  is  said  to  be 
a  revocation,  by  operation  of  law,  of  the  power  of  the  agent  to  act  as  an  agent 
And  it  is^nsisted  (and  there  are  some  authorities  to  that  effect),  that  a  reToca- 
tion  of  the  authority  of  the  agent,  by  the  death  of  the  principal,  necessarily 
leaves  all  acts  of  the  agent  done  thereafter,  in  no  respect  binding  upon  the  estate 
or  representatives  of  the  principal 

*'  I  apprehend,  however,  that  the  weight  of  authorities  upon  this  subject  will 
be  found  to  go  no  further  than  to  hold  absolutely  void  acts  of  the  agent,  after  the 
death  of  his  principal  and  without  notice,  which  must  necessarUy  be  done  m  the 
name  of  the  principal. 

*^  One  of  the  oldest  and  leading  authorities  referred  to  in  support  of  the  gen- 
eral proposition  that  all  acts  of  the  agent,  not  coupled  with  an  interest,  after  the 
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where  the  act  is  required  to  be  done  in  the  name  of  the  princi- 
pal, the  same  objection  would  seem  to  lie  to  it  in  the  foreign  law 
as  does  lie  in  our  law. 


death  of  the  principal,  are  absolutely  void,  is  Littleton.  But  upon  referring  to 
that  authority,  it  is  found  to  be  merely  this :  *  If  a  man  maketh  a  deed  of  feoff- 
ment to  another,  and  a  letter  of  attorney  to  one  to  deliver  to  him  seizin  by  force 
of  the  same  deed ;  yet  if  livery  of  seizin  be  not  executed  in  the  life  of  him 
which  made  the  deed,  this  availeth  nothing,  for  that  the  other  had  nought  to  have 
the  tenements  according  to  the  purport  of  the  said  deed  before  livery  of  seizin 
made ;  and  if  there  be  no  livery  of  seizin,  then,  af^er  the  decease  of  him  who 
made  the  deed,  the  right  of  these  tenements  is  forthwith  in  his  heire,  or  in  some 
other/     Coke  on  Litt.  §  66. 

'*  Sir  Edward  Coke,  in  his  commentary  on  this  section,  remarks :  *•  Here  albeit 
the  warrant  of  attorney  be  indefinite  without  limitation  of  any  time,  yet  the  law 
prescribeth  a  time^  as  Littleton  here  saith,  in  the  life  of  him  that  made  the  deed ; 
but  the  death  not  only  of  the  feoffor,  of  whom  Littleton  speaketh,  but  of  the 
feoffee  also,  is  a  countermand  in  law  of  the  letter  of  attorney,  and  the  deed  itself 
is  become  of  none  effect,  because^  in  this  case,  nothing  doth  passe  before  livery  of 
seizin.  For  if  the  feoffor  dieth,  the  land  descends  to  his  heire ;  and  if  the  feoffee 
dieth,  livery  cannot  be  made  to  his  heire,  because,  then  he  should  take  by  pur- 
chase, where  heires  were  named  by  way  of  limitation.  And  herewith  agreeth 
Bracton.  **  Item  oportet  quod  donationefh,  sequatur  rei  traditio,  etiam  in  vita  dona" 
(oris  et  donatorii."  Therefore,  a  letter  of  attorney  to  deliver  livery  of  seizin  after 
the  decease  of  the  feoffor,  is  void.' 

**  The  same  doctrine  has  been  applied  in  the  case  of  fines  and  common  recov- 
eries, in  which  it  has  uniformly  been  held,  where  an  appearance  has  been  entered 
and  a  judgment  suffered  under  and  by  virtue  of  a  warrant  of  attorney  after  the 
death  of  the  vouchee,  that,  upon  the  death  of  the  vouchee,  the  warrant  of  attor- 
ney became  void,  and  the  judgment  thereon  of  no  effect  Wynne  v.  Wynne, 
7  Mod.  Rep.  503,  and  Will.  Rep.  563,  where  the  same  case  is  reported.  The 
action  was  one  of  common  recovery.  The  recovery  was  of  Easter  term,  1 740. 
The  writ  of  entry  tested  the  2d  of  April,  returnable  (quind,  pasch.)  the  20th 
April,  fixing  the  appearance  day  the  2Sd,  on  which  day  the  record  showed  that 
the  defendant,  William  Thomas,  the  tenant,  appeared  and  vouched  J.  Apperley 
and  Alathea,  his  wife,  whereupon  a  writ  of  summons  and  tDarrantirandum  was 
awarded,  returnable  on  the  morrow  of  Ascension  (May  16th),  of  that  yelr.  The 
dedimus  to  take  the  warrant  of  attorney  was  tested  the  25th  April.  The  wax^- 
rant  of  attorney  was  executed  by  J.  Apperley  and  wife,  on  the  80th,  and  the  mit- 
timus by  which  it  was  sent  out  of  chancery  into  that  Court  (the  Common  Pleas), 
was  tested  the  8th  of  May.  Alathea  died  on  the  10th  of  May.  It  was  held, 
that  the  warrant  of  attorney  by  Alathea,  so  executed,  was  revoked  by  her  death, 
and  did  not  authorize  the  attorney  to  enter  an  appearance  on  the  16th,  (after  her 
death),  nor  authorize  a  judgment  of  recovery. 

^  It  will  readily  occur  to  any  one,  that  in  relation  to  the  conveyance  of  the 
tilU  of  land,  either  by  the  execution  of  a  deed  of  conveyance,  or  by  suffering  a 
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§  496.  Now,  our  law  recognizes  this  very  distuiction  in  iti 
fullest  foiee.    In  the  ease  of  an  anthority  coupled  with  a  vested 


common  recoTeiy,  the  power  of  the  agent  most  neceataiilj  tenniiuite  on  t]» 
death  of  the  principaL  Even  a  deed  signed  and  lealed  bj  one,  with  tbs  iBlnrt 
and  wish  to  deliver  the  same,  woald,  from  the  necessity  of  the  case,  be  inoperip 
tive  to  coarej  a  tide  by  delivery  after  the  death  of  the  maker  of  the  deed.  TVs 
title  of  the  land  passing,  upon  his  death,  insianter^  to  the  heir  or  devieee  of  the 
deceased,  no  action  of  the  attorney,  even  if  his  powers  eontinned,  oould  affeet 
the  title.  His  action  would  have  the  same  relation  to  the  title  as  it  woold,  the 
principal  living,  and  having  before  conveyed  the  tide  to  a  stranger,  if  the  attor- 
ney, in  ignorance  of  the  &ct,  by  virtue  of  his  power  of  attorney,  should  after- 
wards execute  a  deed  of  conveyance  of  the  same  land  to  another. 

<*  But  there  is  no  necessity  of  Ihis  kind  for  holding  the  authority  of  tlie  agent 
to  make  contracts  within  his  agency  temdnaie  insUmier  npoo  the  death  of  the 
principaL 

<*  The  termination  of  the  authority  of  die  agent  by  virtue  of  hb  agener,  npoo 
the  death  of  the  principal,  seems  rather  to  rest  upon  the  general  role  of  law, 
that  the  derivative  authority  expiree  with  the  original  anthority  fironn  which 
derived. 

^  It  is  said,  as  a  reason  for  the  termination  of  the  power  of  the  agent  vpoa  the 
expiradon  of  the  power  of  the  principal,  that  it  is  impossible  that  the  power  of 
the  agent,  who  is  only  to  act  for  or  in  the  stead  of  the  principal,  as  his  represea" 
tative,  can  in  fact  be  greater  or  condnue  longer  than  the  power  of  the  prineipaL 
But  the  power  of  the  principal  oiay  be  terminated  by  bankmptcy  or  Innacy,  and 
in  the  case  of  hfeme  soU^  by  coverture.  In  each  of  those  cases,  a  revocatioo  of 
the  agency  by  operation  of  law,  by  change  of  oonditioo  or  state  of  the  prinei- 
pal,  producing  in  him  an  incapacity  to  act  legally,  obtains  nnder  the  gpoersl 
rule,  as  well  as  in  case  of  revocadon  by  the  death  of  the  principal.  The  geoersl 
rule  that  such  change  of  state,  terminating  the  power  of  the  principal  to  act,  is  a 
revocation  of  the  agency  by  operadon  of  law,  obtains  in  each  of  the  cases  naosed. 
And  the  question  arises  in  each,  whether  there  is  in  fact  any  excepdon  to  the 
applicadon  of  the  general  rule.  Is  coverture,  bankruptcy,  lunacy  or  death,  ter- 
minadng,  as  they  respectively  do,  the  power  of  the  principal,  to  be  regarded  ss 
so  terminating  the  authority  of  the  agent,  that  his  acts  are  necessarily  to  be  re- 
garded in  all  cases  as  void,  and  of  no  binding  effect  upon  the  representadves  or 
estate  of  ^the  principal  ? 

**  The  general  rule  that  a  mere  power  or  authority  expires  by  the  death  of 
either  the  principal  or  agent,  is  recognized  in  the  civil  law,  as  well  as  at  i'im»"*«*» 
law.  Yet  under  the  civil  law  it  has  always  been  held  that  the  acts  of  an  agent 
done  in  good  faith  in  discharge  of  the  duties  of  the  agency,  after  the  death  of 
the  principal,  and  in  ignorance  of  the  event  on  the  part  of  those  concerned  is 
the  transaction,  were  valid  and  binding  upon  the  representadves  of  the  principaL 
1  Dom.  B.  1,  tit.  15,  sec.  4,  art  7-8. 

**  Pothier,  in  treating  upon  this  subject,  says :  '  The  mandate  is  exttngoished  hj 
the  natural  or  civil  death  of  the  principal  (or  mandant)  when  it  happens  befim 


$ 
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interest  in  the  thing,  we  have  abeady  seen,  that  it  is  not  extin- 
guished by  the  death  of  the  principal,  for  the  very  reason,  that 


the  agent  (or  mandatary)  has  executed  it  For  example,  if  I  have  anthorized 
yon  to  purchase  a  certain  thin^  for  me,  the  power  which  I  hare  given  you,  ceases 
with  my  death,  and  my  heirs  are  not  obliged  to  take,  on  their  own  account,  the 
purchase  made  by  you  afVer  my  death.'  '  But,'  he  adds,  *  although  the  mandate 
is  thus  extinguished  by  the  death  of  the  principal,  nevertheless,  if  the  agent, 
being  ignorant  of  the  death  of  the  principal,  has  in  good  faith  transacted  the 
business  with  which  he  was  charged,  the  heirs  and  other  representatives  of  the 
principal  are  bound  to  indemnify  him,  and  to  ratify  what  he  has  done.' 

'*  But  while  it  is  conceded  that  in  Scotland,  and  in  all  other  countries  where 
the  principles  of  the  civil  law  obtain,  this  rule  is  recognized,  that  the  acts  of  an 
agent,  done  band  fide^  after  }he  death  of  the  principal,  but  without  notice  of  hit 
death,  are  valid  and  binding,  it  insisted  that  the  same  rule  does  not  find  favor  at 
common  law. 

^  Chancellor  Kent,  in  his  Commentaries,  vol.  ii.  page  646,  in  treating  upon  this 
subject,  uses  the  following  language :  *  By  the  civil  law,  and  the  law  of  those 
countries  which  have  adopted  the  civil  law,  the  acts  of  an  agent  done  bond  fide 
after  the  death  of  the  principal,  and  before  notice  of  his  death,  are  valid  and 
binding  on  his  representatives.  But  this  equitable  principle  does  not  prevail  in 
the  English  law  ;  and  the  death  of  the  principal  is  an  instantaneous  and  absolute 
revocation  of  the  authority  of  the  agent  unless  the  power  be  coupled  with  an  in- 
terest' 

^  The  great  learning  and  deservedly  high  reputation  of  the  author,  has,  doubt- 
less, tended  to  give  more  confidence  to  the  doctrine  thus  unqualifiedly  expressed, 
than  the  authorities  to  which  he  refers  for  its  support  would  seem  to  warrant 
The  first  authority  referred  to  by  Mr.  Kent  is  the  case  of  The  King  v.  Corpora- 
tion of  Bedford  Level,  6  Elast's  Bep.  856.  It  will  be  perceived,  however,  upon 
reference  to  the  authority,  that  the.  question  was  only  incidentally  presented  in 
that  case.  The  question  arose  as  to  the  validity  of  the  act  of  a  deputy  registrar 
after  the  death  of  the  principal  registrar.  The  Solicitor^neral  Wilson,  and  Ab- 
bott, in  their  argument  upon  this  point,  used  the  following  language :  '  He  is  a 
mere  ministerial  officer,  having  no  discretion  to  exercise ;  this  is  most  like  the 
case  of  a  steward  of  a  manor  who  may  take  surrenders  and  do  other  ministerial 
acts,  though  not  legally  invested  with  the  office ;  because,  as  it  is  said  in  Knowles 
V.  Luce,  Moor,  112,  those  for  whom  such  acts  are  done  know  not  the  extent  of  his 
title.  And  there  Manwood,  C.  B.,  who  delivered  the  judgment  of  the  Court, 
compares  it  to  the  case  of  an  under-steward  when  the  head  steward  is  dead, 
whom  he  considers  to  have  a  color  of  authority ;  so  that  if  he  assemble  the  ten- 
ants and  they  do  their  service  at  the  court,  the  acts  which  he  does  are  good.  And 
he  distinguishes  that  from  the  case  of  an  officer  who  acts  without  either  color  or 
right'  Lord  Ellen  borough,  in  delivering  bis  opinion  in  the  case,  held  that  the 
appointment  of  the  deputy  registrar  must  be  regarded  as  made  by  the  principal 
registrar  Cole,  and  added :  <  If,  then,  he  were  to  be  considered  as  the  deputy  of 
CoU^  bis  authority  would  necessarily  expire  on  the  death  of  bis  principal    I  feel 
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it  can  still  be  executed  in  the  name  of  the  agent,  he  having  the 
vested  legal  or  equitable  title  in  the  thing,  which  he  can  trans^ 


myself  pressed,  however,  with  the  authority  of  the  doctrine  in  the  case  of  Moor, 
that  the  acts  of  an  under-steward  may  be  good  af^er  the  death  of  his  principal ; 
and  it  is  a  very  important  point  to  be  considered  how  far  that  may  be  carried.' 
Lawrence,  J.,  and  Le Blanc,  J.,  respectively  expressed  similar  opinions  upon  the 
same  question. 

'*  Lord  Ellenborough,  C.  J.,  on  the  next  day  delivered  the  opinion  of  the  whole 
Court  In  the  opinion  he  uses  the  following  language :  *  The  case  pressed  upon 
us  from  Moor  112,  on  being  considered,  is  not,  we  think,  an  authority  against  thii 
opinion,  where  Manwood,  C.  B.,  says,  **  there  is  a  diversity  between  copyhold 
grants  by  a  steward  who  has  a  color  and  no  right  to  hold  a  court,  and  one  who 
has  neither  color  or  right ;  for  if  one  who  has  cokjr  assemble  the  tenants,  and 
they  do  their  service,  the  acts  are  good  which  he  does,  as  the  understeward  wlkm 
the  head  steward  is  dead"  **  But  this  must  be  understood  of  acts  of  the  Qnde^ 
steward  after  the  death  of  his  principal,  and  before  his  death  is  known;  for  if  thai 
were  known  to  the  tenants,  what  color  could  he  have  to  act  ? "' 

**  The  case  of  Shipman  v,  Thompson,  Will.  Rep.  108,  n.  is  referred  to  by  Mr. 
Kent  as  another  authority  in  point.  That  case  was  as  follows :  An  action  o£  as- 
sumpsit was  brought  by  an  executor,  in  his  own  name,  against  an  attorney  con- 
stituted by  the  testator  to  collect  money  for  him  of  his  tenants,  to  recover  monej 
which  the  attorney  had  collected  from  the  tenants,  as  such  attorney,  after  the 
death  of  the  testator,  the  principal.  The  main  question  seems  to  have  been, 
whether  the  action  for  money  had  and  received  could  be  maintained  against  the 
attorney  in  the  name  of  the  executor.  The  following  is  the  language  of  that  part 
of  the  opinion  of  Mr.  B.  Fortescue,  before  whom  the  cause  was  tried,  which 
seems  in  point :  *  It  is  quite  a  new  debt,  created  by  the  defendant  to  the  execu- 
tor since  the  death  of  the  testator,  and  a  new  cause  of  action  whic^h  was  not  sub- 
sisting before.  The  defendant  was  never  indebted  to  the  testator  for  this  money, 
and  the  original  debtors,  the  tenants,  are  discharged/ 

"  The  case  of  Watson,  etc.  v.  King,  4  Campb.  N.  P.  Rep.  272,  another  case  re- 
ferred to  by  the  commentator,  presented  the  question  incidentally  as  follows: 
Maxwell,  the  intestate,  being  the  owner  of  three  fourths  part  of  the  ship  Little 
William,  in  April,  1813,  gave  a  power  of  attorney  to  one  Ward,  to  whom  he  was 
largely  indebted,  authorizing  him  to  sell  them.  He  then  sailed  in  the  ship  Effort 
for  Bermuda.  In  February,  1814,  he  was  with  this  ship  at  Jamaica,  and  sailed 
in  her  for  England  with  a  large  fleet,  under  convoy  of  H.  M.  ship  Valiant.  A 
hurricane  soon  after  arose,  in  which  several  of  the  fleet  foundered.  The  Effort 
parted  company  on  the  7th  of  March,  and  was  never  more  heard  of.  On  the 
8th  of  June  following.  Ward,  under  the  power  of  attorney,  sold  Maxwell's  intei^ 
est  in  the  Little  William  to  the  defendant,  and  indorsed  the  register  in  MojcwdCs 
name.  The  suit  brought  by  Watson  and  his  wife,  described  in  the  declaration  as 
administratrix  of  Maxwell,  was  an  action  of  trover,  to  recover  of  King  the  three 
fourths  of  the  ship  held  by  him  under  said  purchase.  Among  other  objections  to 
a  recovery,  it  was  urged  that  the  power  of  attorney,  being  coupled  with  an  inter- 
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fer  or  change  by  his  own  act,  as  owner.^     And  it  seems  rea^ 
sonable  to  believe,  that  the  same  doctzine  would  be  fully  recog- 


eft,  was  not  reyoked  by  the  death  of  the  intestate.  Lord  EUenborough  delivered 
the  opinion  of  the  Court,  and  is  reported  to  have  decided  this  point  as  follows  : 
'  A  power  coupled  with  an  interest  cannot  be  revoked  by  the  person  granting  it ; 
but  it  is  necessarily  revoked  by  his  death.  How  can  a  valid  act  be  done  in  the 
name  of  a  dead  man  ? '  The  opinion  was  delivered  by  Lord  EUenborough  in 
1815,  ten  years  after  the  opinion  he  delivered  in  the  case  of  The  King  v.  The  Cor- 
poration of  Bedford  Level,  in  6  East  above  referred  to ;  and  voithotU  any  qwdifi- 
cation  of  his  formtr  opinion.  The  question  as  to  whether  the  title  of  Maxwell 
had  been  transferred  by  his  name^  after  his  death,  being  indorsed  upon  the  reg- 
ister, is  obviously  quite  a  different  one  from  the  one  under  consideration  here. 

^  The  case  of  Bergen  &  Bergen  v.  Bennett,  also  cited  by  Mr.  Kent,  (1  Caines' 
Cases  1),  was  simply  this :  On  the  12th  April,  1776,  Bennett  executed  to  Van- 
derbilt  a  bond  for  £600,  payable  in  one  year,  and  for  further  security  gave  a  mort- 
gage on  sixty-seven  acres  of  land.  Shortly  after  this,  on  the  8th  of  November, 
1776,  the  mortgagor  died  intestate,  leaving  the  respondent,  Wilhelmus  Bennett, 
fifteen  years  of  age,  his  eldest  son  and  heir  at  law.  The  usual  power  to  sell  was 
contained  in  the  mortgage,  which,  together  with  the  power,  was,  on  the  10th  of 
April,  1777,  registered  in  the  office  of  the  county  clerk,  in  the  book  for  register- 
ing mortgages.  Li  the  registry  the  mortgage  was,  as  usual,  abbreviated ;  but  the 
power  was,  though  not  recorded  as  deeds  usually  are,  set  forth  in  the  registry  of 
the  mortgage  in  hcec  verba,  excepting  as  to  the  latter  part  declaring  the  sale  to  be 
a  perpetual  bar,  etc.,  which  was  totally  omitted.  On  the  ISth  of  April,  1781, 
Teunis  Bergen,  the  appellant,  purchased  the  bond  and  mortgage  for  £700.  In 
1788,  the  respondent,  the  heir  of  the  mortgagor,  left  the  State  and  went  to  Nova 
Scotia.  On  the  11th  of  March,  1804,  notice  of  sale  of  the  premises,  at  public 
vendue,  was  published  by  Teunis  Bergen.  Upon  the  day  fixed  by  the  notice,  the 
premises  were  offered  and  sold  at  public  vendue  to  Michael  Bergen,  the  other 
appellant,  for  $700.  The  sale  appeared  to  have  been  fiiirly  made.  Li  1788,  the 
respondent  came  back  to  that  State,  and  on  the  8d  of  February,  1800,  filed  his 
bill  to  redeem  the  premises,  for  the  reason,  among  others,  *  because  the  power  to 
1^11  contained  in  the  mortgage  expired  with  the  life  of  the  donor.'  The  opinion 
was  delivered  by  Kent,  J.,  reversing  the  decree  of  the  Court  of  Chancery,  per- 
mitting the  heir  to  redeem ;  and  upon  the  point  raised  he  used  the  following 
language :  '  I  conclude,  therefore,  that  the  power  to  sell  was  not  revoked  by  the 
death  of  the  mortgagor,  and  that  the  decree  cannot  "be  supported  on  the  ground 
that  was  taken  in  the  Court  below.' 

*'  The  case  of  Harper  o.  Little,  2  Greenl.  14,  also  referred  to  by  the  commen- 
tator, only  decides  the  familiar  principle  of  law  that  a  deed,  made  after  the  death 
of  the  principal,  in  his  name,  under  a  power  of  attorney  executed  by  him  when 
living,  is  inoperative  to  convey  the  title  of  lands.  Another  case  referred  to  by 
Mr.  Kent  is  that  of  Hunt  o.  Administrator  of  Bousmanier,  2  Mason's  Bep.  244. 

1  Ante,  S§  488,  489. 
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nized  in  our  law  in  all  other  cases  of  aathority,  where  the  act 
to  be  done  may  lawfully  be  done  in  the  sole  name  of  the  agent 


Hunt  filed  his  petition  in  equity  charging  that  Ronsmanier,  in  his  lifetime,  bor- 
rowed of  him,  Hunt,  $1450,  January  11,  1820,  and  gave  a  bill  of  sale  of  ha 
interest  in  the  brig  Marcus,  then  a't  sea,  for  collateral,  security  for  the  payment 
of  the  loan  ;  and  on  the  13th  day  of  the  same  month  executed  a  power  of  atto^ 
ney  authorizing  the  plaintiff  to  execute  a  bill  of  sale  of  his  interest,  three  foortlu 
of  the  brig,  to  himself  or  any  other  person  he  should  think  proper,  etc.,  reciting 
in  a  proviso  that  the  same  was  given  for  collateral  security  for  the  payment  ci 
the  note  of  $1450,  payable  in  ninety  days,  etc. ;  and  that  the  intestate,  on  tlie 
6th  of  May,  1820,  died ;  that  the  defendants,  administrators  of  the  intestate,  had 
refused  to  pay,  and  he  had  therefore  advertised  the  three  fourths  of  the  brig  f« 
sale,  by  virtue  of  the  power  aforesaid,  for  the  payment  of  said  demand,  but  that 
the  administrators  forbade  the  sale,  and  refused  to  suffer  the  plaintiff  to  avail 
himself  of  his  said  security,  etc.  Upon  hearing  the  case  on  demurrer  the  follow- 
ing points  were  held  by  the  Court :  1.  That  a  power  coupled  with  an  interest 
does  not  expire  on  the  death  of  the  person  creating  it ;  2.  A  naked  power  doei 
not  necessarily  expire  with  the  death  of  the  person  creating  it  And  upon  thif 
point  the  following  language  is  used  by  Judge  Story  in  giving  the  opinion: 
*  When,  therefore,  it  is  said  that  a  naked  power  is  extinguished  by  the  death  of 
the  person  creating  it,  the  language  is  meant  to  be  confined  to  those  cases  in 
which,  as  in  the  case  now  before  the  Court,  the  power  is  to  be  executed  in  the 
name  and  as  the  act  of  the  grantor,  and  not  of  the  grantee.'  The  same  case 
afterwards  came  before  the  Supreme  Court,  (8  Wheat  201,)  and  was  in  diat 
Court  decided  upon  the  same  ground.  Chief  Justice  Marshall,  in  pronouncing 
the  opinion,  resolves  the  case  under  the  general  rule  that  the  death  of  the  prin- 
cipal was  a  revocation  of  the  letter  of  attorney ;  and  as  the  sale  was  to  be  made 
in  the  name  of  the  principal,  and  after  his  death  was  known,  no  power  to  sell  was 
held  by  the  holder  of  the  letter  of  attorney. 

*^  I  have  thus  particularly  referred  to  each  of  the  authorities  given  by  Mr. 
Kent  in  support  of  the  doctrine  expressed  by  him  upon  this  subject 

^*  Mr.  Justice  Story,  in  treating  of  the  subject,  is  much  more  guarded  and  less 
positive  as  to  the  doctrine  of  the  common  law  differing  from  the  civil  law. 

"  After  mentioning  the  rule  prevailing  in  Scotland,  and  recognized  in  all  coon^ 
tries  where  the  civil  law  prevails,  that  if  the  agent,  being  ignorant  of  the  death 
of  his  principal,  has,  in  good  faith,  transacted  the  business  with  which  intrusted, 
his  acts  are  to  be  held  valid,  he  adds :  »  Reasonable  as  these  doctrines  seem,  and 
convenient  as  they  must  be  admitted  to  be,  for  the  practical  purposes  of  trade 
and  commerce,  it  has  been  thought  that  they  do  not  prevail  in  the  common  law 
as  recognized  either  in  England  or  in  America.'  And  here  reference  is  made 
by  Mr.  Story  to  the  opinion  of  Mr.  Kent  already  referred  to.  *  But '  (continues 
Mr.  Story,)  *  it  may  be  doubted  whether  our  law  deserves  such  a  reproach,  at 
least  to  the  full  extent  in  which  it  is  usually  imputed  to  it  Regularly,  indeed, 
where  the  act  to  be  done  must  be  done  in  the  name  of  the  principal,  and  not  in 
that  of  the  agent,  the  authority  is  extinguished  by  the  death  of  the  principal, 
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Thus,  for  example,  a  factor,  as  special  owner  of  the  goods  may, 
and  indeed  usually  does,  sell  them  in  his  own  name.^     So,  a 


because  it  has  then  become  incapable  of  being  so  executed.'  Story  on  Agency, 
§  495.  Mr.  Story  did  pot  insist  upon  any  exception  or  limitation  of  the  rule 
in  relation  to  the  revocation  of  the  authority  of  the  agent  by  the  death  of  the 
principal,  inconsistent  with  the  doctrine  expressed  by  Littleton  &  Coke,  already 
referred  to.  In  §§  147,  148,  and  150,  of  his  work  upon  Agency,  Mr.  Story 
concedes  that  the  death  of  the  principal  necessarily  extinguishes  the  power  of 
an  agent  to  make  a  conveyance  under  seal  in  the  name  of  his  principal,  or  to  exe- 
cute a  bond  or  any  sealed  instrument,  in  the  name  of  the  principal,  afler  his 
death,  that  can  be  obligatory  upon  his  representatives.  He,  however,  uses  the 
following  language  in  §  152  :  *  But  when  an  act  is  to  be  done  in  pais,  or  in  any 
other  manner  than  by  a  written  instrument  under  seal,  then  the  act  will  be  so 
construed,  if  it  may  be,  as  most  effectually  to  accomplish  the  end  required  by  the 
principal.'  And  the  same  doctrine  is,  with  equal  clearness,  expressed  in  the 
opinion  of  the  Court  in  the  case  of  Hunt  t;.  Rousmanier,  2  Mason,  244. 

'*  The  distinction  thus  made  between  acts  of  an  agent  by  deed,  and  necessa- 
rily to  be  done  in  the  name  of  the  principal,  and  acts  done  in  pais,  and  not 
necessarily  to  be  done  in  his  name,  let  us  suppose  the  principal  to  have  appointed 
two  agents  to  transact  business  for  him  at  a  remote  distance.  One  is  employed 
and  empowered  to  sell,  survey,  and  give  possession  of  his  land,  and  to  receive 
payment  and  receipt  therefor.  The  other  agent  is  authorized  to  execute  deeds 
of  conveyance  of  the  lands  respectively  to  purchasers,  upon  presentation  of 
receipts  of  payment,  respectively,  from  the  other  agent,  upon  their  contracts  of 
sale.  The  limitation  or  exception  to  the  rule  recognized  by  Mr.  Story  would 
hold  the  acts  of  the  agent,  in  selling,  giving  possession,  and  receiving  and  receipt- 
ing the  purchase  price  of  the  lands,  to  be  valid,  even  if  done  after  the  death  of 
the  principal,  if  done  in  good  faith  and  in  ignorance  of  the  event.  The  limita- 
tion of  the  rule  would  hold  those  acts  valid  and  binding  upon  the  representatives 
and  estate  of  the  principal  as  acts  in  pais  ;  while  it  would  still  regard  the  acts  of 
the  other  agent,  in  executing  and  delivering  deeds  in  the  name  of  the  principal, 
as  void  ex  necessitate,  and  utterly  inoperative  to  convey  title  after  the  death  of  the 
principal.  And  the  fact  of  the  title  of  land,  by  an  arbitrary  rule  of  law,  passing 
instanter-  upon  the  death  of  the  owner,  by  descent  or  devise,  shows  the  necessity 
of  the  termination  of  the  powers  of  the  attorney  and  agent  for  the  execution  of 
the  deeds,  upon  the  death  of  the  principal. 

^*  At  the  times  that  Mr.  Kent  and  Mr.  Story  respectively  expressed  their  views 
upon  this  subject,  the  revocation  of  the  authority  of  the  agent  by  death,  I  am 
not  aware  of  the  existence  of  a  single  well-considered  adjudicated  case  upon  the 
point,  either  in  this  country  or  England. 

"  It  seems  to  have  been  upon  the  analogies  of  the  law,  as  these  eminent  jurists 
respectively  viewed  them,  that  each  formed  his  opinion. 
<*  I  admit  that  since  the  time  that  Mr.  Kent  expressed  his  opinion,  there  have 

1  Ante,  §§  SB,  84,  161. 


« 


620  AQEKOT.  [oh.  xym. 

supercargo  generally  buys  and  sells  in  his  own  name.     So,  tfae 
master  of  a  ship,  in  the  usual  course  of  exercising  his  authoiitji 


been  cases  adjudicated  both  in  thb  conntiy  and  in  England  far  more  in  accord- 
ance with  the  doctrine  he  (asserted  than  the  cases  he  referred  to ;  and  which  cer- 
tainly seem  to  rather  support  Mr.  Story's  views  than  his  own.  In  the  case  of 
Rigs,  Aertson  &  Son  v.  Cage,  Adm'r,  %  Hnmph.  860,  decided  in  1840,  the  S«- 
preme  Court  of  Tennessee  refer  to  and  fully  recognize  the  doctrine  of  Mr. 
Kent  as  expressed  in  his  Commentaries,  voL  ii.  p.  645.  But  it  does  not  appear 
fhxn  the  report  of  the  case  that  the  correctness  of  the  doctrine  as  kid  down  by 
Mr.  Kent,  was  questioned  by  either,  counsel  or  court  Judge  Green,  who  delir- 
ered  the  opinion  in  that  case,  perhaps  may  be  said  to  have  recognized  the  same 
view  of  the  law,  incidentally,  at  the  preceding  term  of  that  Court,  in  the  case  of 
Jenkins  o.  Atkins,  1  Humph.  294.  In  the  case  of  Gale  o.  Tappan,  12  N.  H.  Bep. 
146,  in  which  it  was  held  that  a  demand  made  by  an  attorney,  appointed  by  the 
payee  in  his  lifetime,  after  his  death,  was  without  authority,  the  Court  say  gener- 
ally, *  that  an  authority  of  this  kind  is  determined  by  the  death  of  the  principal' 
But  in  that  case  it  does  not  appear  that  the  demand  was  made  in  ignorance  of 
the  death  of  the  principal,  or  that  it  was  not  a  case  properiy  to  be  resolved  under 
the  general  rule.  The  doctrine,  as  had  down  by  Mr.  Kent,  seems  to  have  been 
fully  recognized  by  the  King's  Bench  in  the  case  of  Blades  v.  Free,  executor  of 
Clark,  9  Bam.  &  Cressw.  167.  But  the  limitation  or  exception  to  the  general 
rule,  here  under  consideration,  does  not  appear  from  the  report  to  hAve  been 
argued  by  counsel,  or  particulf^riy  considered  by  the  Court,  but  seems  to  have 
been  passed,  sub  silentiOf  as  it  was  by  the  Supreme  Court  of  Tennessee. 

**  I  know  of  no  other  adjudicated  case  directly  in  point  denying  the  limitation 
or  exception  to  the  rule  existing  at  common  law,  as  well  as  under  the  civil  Uw. 
Nor  are  there  perhaps  a  greater  number  of  adjudicated  cases  to  be  found  directly 
in  point  to  maintain  the  converse  of  the  proposition.  But  in  this  dearth  of  au- 
thorities, I  think  the  weight  of  authority,  English  and  American,  is  in  favor  of 
the  existence  of  the  limitation  or  exception  to  the  rule  at  conmion  law,  as  weD 
as  under  the  civil  law.  And  the  argument  arising  from  the  analogies  of  the  Uw, 
1  regard  as  very  decidedly  in  favor  of  the  exception  and  limitation  of  the  rule 
being  recognized. 

^  The  authority  of  the  agent,  arising  as  it  does  from  the  relation  of  the  agent 
to  his  principal,  would  seem  logically  to  depend  necessarily  upon  the  continuance 
of  that  relation.  But  such  in  law  is  not  the  fact.  It  is  admitted  that  one  having 
been  an  agent,  may,  after  he  has  ceased  to  be  such,  still  have  power  to  bind  his 
principal  by  his  acts.  The  only  real  question  in  dispute  between  those  affirming 
and  denying  the  limitation  or  exception  under  consideration,  is,  as  to  the  extetU 
of  the  power  of  one  having  ceased  to  be  an  agent  in  &ct,  to  execute  the  office  of 
agent 

"  Let  us  briefly  advert  to  the  authorities  upon  this  point,  which  are  midis- 
puted :  ~ 

"Harrison's  case,  as  called,  12  Mod.  Rep.  846,  is  reported  thus:  *  A  servant 
had  power  to  draw  bills  of  exchange  in  his  master's  name,  and  afterward  ii 
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contracts  in  his  own  name,  as  Dominus  navis.^     Thus,  he  pur- 
chases supplies,  gives  bottomry  bonds,  makes  charter-parties,  and 


turned  out  of  service.'  '  Holt,  Chief  Justice :  If  he  draw  a  bill  in  so  little  time 
after,  that  the  world  cannot  take  notice  of  his  being  out  of  service,  or  if  he  were 
a  long  time  out  of  service,  but  that  kept  so  secret  that  the  world  cannot  take 
notice  of  it,  the  bill  in  those  cases  shall  bind  the  master.' 

**  Howard  v.  Tread  well,  1  Strange  506,  a  leading  case,  was  as  follows :  The 
defendant,  who  was  a  considerable  dealer  in  iron,  and  known  to  the  plaintiff  as 
such,  though  they  had  never  dealt  together  before,  sent  a  waterman  to  the  plain- 
tiff for  iron  on  trust,  and  paid  for  it  afterwards.  He  sent  the  same  waterman  a 
second  time  with  ready  money,  who  received  the  goods,  but  did  not  pay  for  them ; 
and  the  Chief  Justice  ruled  the  sending  him  upon  trust  the  6r8t  time  and  paying 
for  the  goods,  was  giving  him  credit  so  as  to  charge  the  defendant  upon  the  sec- 
ond contract. 

*'  In  treating  of  when  a  revocation  of  the  power  of  the  agent  by  his  principal 
takes  effect,  Mr.  Story  says :  ^  As  to  the  agent  himself,  subject  to  what  has  already 
been  stated,  it  takes  effect  from  the  time  when  the  revocation  is  made  known  to 
him ;  and  as  to  third  persons,  when  it  is  made  known  to  them,  and  not  before. 
Until,  therefore,  the  revocation  is  so  made  known,  it  is  inoperative.  If  known 
to  the  agent,  as  against  his  principal,  his  rights  are  gone ;  but  as  fo  third  persons, 
who  are  ignorant  of  the  revocation,  his  acts  bind  both  himself  and  principal. 
Thus,  where  an  agency,  constituted  by  writing,  was  revoked,  but  the  written  au- 
thority was  left  in  the  hands  of  the  agent,  and  he  subsequently  exhibited  it  to  a 
third  person  who  dealt  with  him  as  agent  on  the  faith  of  it,  without  any  notice  of 
the  revocation,  the  act  of  the  agent,  within  the  scope  of  the  authority,  was  held 
to  bind  the  principal.  Hence  it  is,  that  if  a  clerk  or  agent  is  employed  to  sign, 
indorse,  or  accept  bills  and  notes  for  his  principal,  and  he  is  discharged,  if  the 
discharge  is  not  known  by  persons  dealing  with  him,  notes  and  bills  subsequently 
signed,  indorsed  or  accepted  by  the  clerk  or  agent,  will  be  binding  on  the  princi- 
pal. Indeed,  this  is  but  another  application  of  the  known  maxim  of  law  and 
equity,  that  where  one  of  two  innocent  persons  must  suffer,  he  shall  suffer  who, 
by  his  confidence  or  silence,  or  conduct,  has  misled  the  other.'  Story  on  Agency, 
§470. 

"  In  the  extract  given,  Mr.  Story  fully  approves  the  doctrine  held  in  the  case 
of  Anon.  ».  Harrison,  12  Mod.  Rep.  and  also  that  of  Burd  u.  Kirk,  11  N.  H.  Rep. 
897,  in  which  it  was  held,  where  an  agency,  constituted  by  writing,  is  revoked, 
but  the  written  authority  is  lefl  in  the  hands  of  the  agent,  and  he  exhibits  it  to  a 
third  person,  who,  on  the  faith  of  it,  and  without  notice  of  the  revocation,  deals 
with  him  as  an  agent,  within  the  scope  of  its  authority,  the  principal  is  bound 
thereby.  Indeed,  I  apprehend,  upon  this  point  there  is  no  difference  between 
the  views  entertained  by  Mr.  Kent  and  Mr.  Story.  In  his  Commentaries,  vol.  ii. 
p.  645,  Mr.  Kent,  af\er  affirming  the  rule  of  the  common  law  and  the  civil  law 
to  be  the  same,  uses  the  following  language  upon  the  subject  of  the  revocation  of 

1  Ante,  §§  Se,  294,  315. 
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seUs  the  ship,  in  cases  of  necessitf,  in  his  own  name ;  and  tiieae 
acts  are  constantly  treated,  when  within  the  scope  of  liia  oidi* 


tbe  power  of  the  agent  by  tbe  principal :  *  Even  if  tbe  notice  had  reached  tiie 
agent,  and  he  concealed  the  knowledge  of  tl^e  revocation  from  the  public,  and 
the  circumstances  attending  the  revocation  were  snch  that  the  public  had  no  jmt 
ground  to  presume  a  revocation,  his  acts,  done  under  his  fonner  power,  would 
still  be  binding  upon  his  principal/ 

^  It  thus  appears  evident  from  the  authorities,  that  the  actual  revocatkni  of  Ae 
powers  of  the  agent  by  the  principal,  does  not,  in  all  cases,  terminate  his  author 
ity.  In  precisely  such  a  case  as  the  one  under  consideration,  if  the  revoeatioa 
of  the  powers  of  the  agent  had  been  actually  made  by  the  principal  in  his  fife- 
time,  and  he  had  proceeded  to  make  sale  as  he  did  by  virtue  of  the  letter  wfaidi 
he  still  held  and  exhibited,  all  would  agree  in  pronouncing  the  acts  of  the  ageat 
binding,  and  the  sale  valid. 

**  But  by  what  reasoning  from  analogies,  or  otherwise,  can  it  be  shown  Id  be 
material  in  the  case,  whether  the  revocation  of  the  powers  of  the  agent  be  aefth 
ally  made  by  the  principal^  or  whether  the  revocation  be  by  operadan  of  lam 
merely  ? 

**  In  the  former  case  the  revocation  is  intentional,  and  actually  made  by  tha 
principal ;  in  the  latter  it  is  only  accidental,  and  to  be  inferred  from  a  given 
state  of  facts,  and  without  the  expressed  will,  and  perhaps  even  against  the  will, 
of  the  principal  There  is,  then,  no  apparent  reason  why  a  revocation  of  an 
agency,  by  operation  of  law,  by  coverture,  bankruptcy,  lunacy,  or  death,  sboiild 
at  all  exclude  the  limitation  or  exception  to  the  rule  in  such  a  case  as  the  present 
The  substantive  fact,  that  the  agent  has  ceased  to  have  authority  to  represent 
his  principal,  obtains  equally  in  either  case.  And  yet,  paradoxical  as  it  may 
seem,  it  is  evident,  from  the  authorities,  that  the  agent  may,  under  certain  cir- 
cumstances, continue  to  represent  and  bind  the  interests  of  his  former  principal, 
af^er  the  actual  revocation  of  his  authority. 

**  Now  upon  what  principal  does  the  obligation,  imposed  by  the  acts  of  the 
agent  aAer  his  authority  has  terminated,  really  rest  ?  It  seems  to  me  the  true 
answer  is,  public  policy.  The  great  and  practical  purposes  and  interests  of  trade 
and  commerce,  and  the  imperious  necessity  of  confidence  in  the  social  and  com- 
mercial relations  of  men,  require  that  an  agency,  when  constituted,  should  con- 
tinue to  be  duly  accredited.  To  secure  this  confidence,  and  consequent  facility 
and  aid  to  the  purposes  and  interests  of  commerce,  it  is  admitted  that  an  agency, 
in. cases  of  actual  revocation,  is  still  to  be  regarded  as  continuing,  in  such  cases 
as  the  present,  toward  third  persons,  until  actual  or  implied  notice  of  the  revo- 
cation. And  I  admit,  that  I  can  perceive  no  reason  why  the  rule  shoold  be  held 
differently  in  cases  of  revocation  by  mere  operation  of  law. 

^  It  seems  to  me  that,  in  all  such  cases,  the  party  who  has,  by  his  own  conduct, 
purposely  invited  confidence  and  credit  to  be  reposed  in  another  as  his  agent, 
and  has  thereby  induced  another  to  deal  with  him  in  good  faith,  as  such  agent, 
neither  such  party  nor  his  representatives  ought  to  be  permitted,  in  law,  to  gain- 
say the  commission  of  credit  and  confidence  so  given  to  him  by  the  principal  And 
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nary  daties  and  employment,  as  binding  upon  his  owner.^   NoW| 
in  all  these  cases  of  factors,  (and  especially,  if  they  are  for- 


I  think  the  authorities  go  to  that  extent.  (See  Pickard  v.  Sears,  6  Ad.  &  £11. 
475.)  The  extensive  relations  of  commerce  are  oflen  remote  as  well  as  intimate. 
The  application  of  this  doctrine  must  include  factors,  foreign  as  well  as  domestic, 
commission  merchants,  consignees  and  supercargoes,  and  other  agents  remote 
from  their  principal ;  and  who  are  required,  for  long  periods  of  time  not  unfre- 
quently,  by  their  principal  to  transact  business  of  immense  importance,  without 
a  possibility  of  knowing  perhaps  even  the  probable  continuance  of  the  life  of  the 
principal  It  must  not  unfrequently  happen  that  valuable  cargoes  are  sold  and 
purchased  in  foreign  countries  by  the  agent,  in  obedience  to  his  instructions  from 
hb  principal,  afler  and  without  knowledge  of  his  death.  And  so,  too,  cases  are 
constantly  occurring  of  money  being  collected  and  paid  by  agents,  under  instruc- 
tions of  the  principal,  afler  and  without  knowledge  of  his  death.  In  all  these 
cases,  there  is  certainly  every  reason  for  holding  valid  and  binding  the  acts  so 
done  by  the  agency  which  the  principal  had,  in  his  life,  constituted  and  ordered, 
that  there  would  be  to  hold  valid  the  acts  of  one  who  had  ceased  to  be  his 
agent,  by  revocation  of  his  power,  but  without  notice  to  the  one  trusting  him  as 
agent. 

**  But  I  have  said,  that  I  think  the  weight  of  authorities  are  in  favor  o^  the 
limitation,  or  exception,  to  the  rule  .insisted  upon;  and  I  will  here  briefly  state 
the  authorities  relied  upon  in  support  of  the  proposition. 

*'  It  may  be  observed,  in  the  first  place,  that  the  doctrine,  as  expressed  and 
illustrated  by  Littleton  and  by  Coke,  is  not  inconsistent  with  the  limitation  of  the 
rule.  In  the  case  of  Shipman  v,  Thompson,  Will.  Rep.  105,  Mr.  B.  Fortescue, 
in  giving  judgment,  speaking  of  money  collected  of  tenants  of  the  principal  after 
his  death,  by  an  attorney  appointed  by  him  in  his  lifetime,  remarked  as  follows : 
*  The  original  debtors,  the  tenants,  are  discharged ; '  intimating  thereby  that  he 
regarded  the  payment  by  the  tenants  to  the  attorney  of  the  principal,  after  hia 
death,  as  payment  to  the  representative  of  the  principal.  In  the  case  of  Knowlet 
V.  Luce,  Moor,  112,  Justice  Man  wood  held,  that,  where  the  under-steward,  not 
knowing  the  death  of  the  head-steward,  had  assembled  the  tenants  and  they  ren- 
dered service  under  him,  although  he  had  no  authority  in  fact  after  the  death  of 
the  head-steward,  his  death  not  being  known,  it  was  such  color  of  authority,  on 
the  part  of  the  under-steward,  as  to  make  obligatory  bis  acts  of  receiving  the 
service. 

^  And  the  same  doctrine  is  clearly  recognised  by  Lord  Ellenborough,  in  the 
case  of  The  King  v,  Bedford  Level,  6  East,  856.  In  the  case  of  McDonald  v. 
McDonald,  Buck,  899,  cited  to  Justice  Bailey  in  the  trial  of  the  case  of  Blades 
V.  Free,  9  Bam.  &  Cress w.  167,  it  was  said,  and  not  disputed,  that  the  Vice-chan- 
cellor referred  to  a  case  tried  by  Lord  Mansfield,  in  which  he  held,  that  acts  done 
under  a  power  of  attorney  in  India  after  the  death  of  the  principal,  hut  in  igno- 
ranee  of  the  fact,  were  to  be  held  binding  upon  his  representatives.    In  Russel  oa 

1  Ante,  S  86, 116-128,  294-^00,  815. 
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eigD  factors,)  and  supercargoes,  and  masters  of  ships,  cases  miut 
constantly  have  arisen,  in  which. the  principal  has  died  during 


Crimes,  317,  it  is  said :  *  Again,  the  death  of  the  principal  will  operate  as  a  reT- 
ocation  of  the  authority/  etc.  *  Bat  where  the  factor  or  broker  has  autboritj  to 
do  an  act  in  his  own  name,  then  it  would  seem  that  the  death  of  the  principal 
will  not,  ipso  factOy  determine  such  authority.'  In  Chitty  on  Com.  and  Manad 
233,  the  law  is  said  to  be,  that  the  acts  of  a  legal  agent  may  be  good,  done  after 
the  de-ath  of  his  principal,  before  notice  thereof  to  those  who  are  interested  in 
his  acts,  as  being  done  under  a  color  of  authority  which  strangers  coald  not  ex- 
amine. In  Chitty  on  Contr.  19,  is  the  following  language :  *  And  it  is  said  that  a 
sale  or  purchase  by  an  agent,  even  af^er  the  death  of  his  principal,  if  made  with- 
out notice  of  the  fact,  will  bind  the  representatives  of  the  latter.'  In  the  case  of 
Davis  V,  Lane,  10  N.  H.  Rep.  156,  it  was  held,  that  the  authority  of  the  agent, 
when  revocable  by  the  principal,  was  suspended  or  revoked  by  his  lunacy,  in 
consequence  of  an  entire  loss  of  mental  power.  But  held  alsoy  that  if  the  prin- 
cipal, by  letter  or  otherwise,  had  enabled  the  agent  to  hold  himself  out  as  haring 
authority,  and  the  incapacity  of  the  principal  is  not  known  to  those  dealing  with 
the  agent,  within  the  scope  of  his  apparent  authority,  the  principal  and  those 
claiming  under  him,  are  precluded  from  setting  up  the  insanity  as  a  revoca- 
tion. 

^  At  the  September  term  of  the  Supreme  Court  of  Pennsylvania,  in  1842, 
the  question  under  consideration  first  came  before  that  Court,  in  the  case  of 
Cassiday  r.  NrKinzie,  4  Watts  &  Serg.  282.  To  sustain  the  plea  of  payment  of  a 
certain  judgment  against  Peter  Cassiday,  entered  April  4,  1837,  in  favor  of  £U 
M'Kiiizie,  the  executors  of  Cassiday  offered  in  evidence  the  following  order:  — 

"  *  Mr.  Peter  Casidy  please  pay  to  the  bearer  Robert  Burgoon  whatever  sum 
of  money  the  Court  should  make  to  me  as  I  am  not  able  to  come  up  to  Court  to 
git  it  myself  and  I  dont  wish  you  to  pay  it  to  John  M'Kinsey  and  the  receipt  of 
Robert  Burgoon  shall  be  good  to  you  for  the  same. 

"*ELY  M'KINZEE. 

"  *  N.  B.  Pay  the  money  to  no  person  but  Robert  Burgoon.' 

"  The  defendant  below  then  called  Robert  Burgoon  as  a  witness,  to  prove  t 
number  of  receipts  given  by  him  for  money  upon  the  order,  and  the  payment  of 
the  money  as  thereby  expressed.     The  receipts  were  respectively  dated  Sept 
29,  1838;   Jan.  11,' 1839;  April  15,  1839;  June  12,  183!^;   Nov.  8,  1839;  and 
Nov.  15,  1839.     The  receipts  were  admitted  to  be  genuine,  but  objected  toon 
the  ground  that  the  payments  to  Burgoon  were  not  binding  on  the  plaintiff,  who 
was  appointed  administrator  of  M'Kenzie,  June  21,  1839.     The  defendant  alsr 
offered  to  prove,  that  the  intestate  went  to  the  western  country  soon  after  givin 
the  order  to  Burgoon  ;  and  that  the  money  was  paid  to  Burgoon  without  ar 
knowledge  of  the  death  of  M*Kenzic.    The  Court  excluded  the  evidence  a 
sealed  a  bill  of  exceptions. 

**  The  plaintiff  in  error,  before  the  Supreme  Court,  insisted  that  the  ma 
paid  to  Burgoon  by  Cassiday,  before  knowledge  of  the  death  of  M'Kenzie, 
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the   agency,  or  during  the  voyage   and   adventure  ;    and   yet 
transfers  and  sales  have  as  constantly  been  made,  when  the 


a  valid  payment    It  was  urged  by  the  defendant  in  error,  that  the  death  of  the ' 
principal,  M'Kenzie,  was  a  revocation  of  the  power  of  the  agent,  Burgoon,  and 
therefore  the  payments  to  Burgoon  were  void. 

"  The  Supreme  Court  was  unanimous  in  the  opinion,  that  the  acts  of  the 
agent,  done  afler  the  death  of  the  principal  and  without  knowledge  of  his  death, 
were  binding  upon  the  parties.  Rogers,  J.,  in  delivering  the  opinion  of  the 
Court,  uses  the  following  language  :  *  This  money  has  been  paid  by  the  debtor  in 
good  faith,  and  received  ^y  the  agent  in  good  faith  ;  and  why  should  it  not  be 
good  when  the  authority  is  revoked  by  death,  as  it  confessedly  is  when  expressly 
revoked  by  the  principal  in  his  lifetime  ?  .  .  .  .  Can  it  be  that  a  payment 
made  to  an  agent  from  a  foreign  country,  and  from  one  of  our  cities  to  the  west- 
em  States,  employed  for  the  special  purpose  of  collecting  debts,  is  void  because 
his  principal  may  have  died  the  very  day  before  the  actual  receipt  of  the  money  ? 
....    It  would  be  unjust  to  the  agent,  and  unjust  to  th6  debtor.' 

"In  the  case  of  Dick,  Ex*r  of  Doughty,  v.  Page  &  Bacon,  17  Missouri  Rep. 
234,  the  same  question  came  before  the  Supreme  Court  of  Missouri,  at  its  Octo- 
ber term,  1852.  The  holding  of  that  Court  was  the  same  as  in  Pennsylvania. 
The  Court  were  unanimous  in  the  opinion  that  the  rule,  that  the  act  of  an  agent 
done  afler  the  death  of  the  principal  without  notice  is  void,  only  applies  to  those 
acts  which  must  be  done  in  the  name  of  the  principal,  and  not  to  those  acts  which 
the  agent  may  do  in  his  own  name. 

"  But  the  case  under  consideration  is  not  one  in  which  the  acts  of  the  agent 
could  only  be  executed  in  the  name  of  the  principal.  The  agent  La  Ferry  was 
not  an  agent  to  convey  the  title  to  the  land  ;  but  only  to  negotiate  a  bargain  with 
some  one  in  relation  to  the  conveyance.  The  instructions  given  by  the  princi- 
pal to  sell  were  as  follows :  *  I  would  be  very  glad,  James,  if  you  would  sell  my 
land.  I  am  anxious  to  sell ;  do  try  to  sell  if  you  can,  and  I  will  satisfy  you  for 
it  Ijnrant  you  to  do  the  best  you  can  for  me,  for  I  am  poor  and  needy.'  Under 
the  authority  thus  given,  La  Ferry  might  have  made  a  verbal  contract,  upon 
exhibiting  the  letter,  and  have  given  possession  and  received  part  payment 

**  There  is  no  more  necessity  for  the  contract  of  sale,  in  this  case,  to  have  been 
made  in  the  name  of  the  principal  than  there  would  have  been  for  the  agent  to  have 
made  a  contract  for  the  sale  of  a  horse,  or  any  other  article  of  personal  property, 
in  the  name  of  the  principal.  The  act  of  delivering  the  horse,  in  the  one  case,  and 
giving  possession  of  the  land  in  the  other,  and  receiving  all  or  part  of  the  pur- 
chase-money, and  promising  a  good  title  on  full  payment,  would,  in  either  case, 
be  a  valid  execution  of  such  agency.  Thus  in  the  case  of  Bowen  v,  Morris, 
2  Taunt  374,  387,  where,  on  a  sale  of  real  property  by  the  corporation  of  Caer- 
marthen,  at  public  auction.  May  14,  1804,  David  Bowen  had  become  the  pur- 
chaser, and  the  same  was  witnessed  by  a  memorandum  in  writing  of  the  tenor 
following :  *  The  above-mentioned  premises  comprised  in  lot  35,  were  this  day 
sold  to  David  Bowen  (the  defendant  below)  for  £lOOO,  subject  to  the  conditions 
of  the  sale  within  mentioned,  and  David  Bowen,  the  purchaser  or  highest  bidder 
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death  of  the  principal  must  have  been  unknown.  No  case  has 
as  yet  been  decided,  that,  at  the  common  law,  the  power  was 

of  the  said  lot,  and  Thomas  Morris,  Esq.,  the  mayor  of  the  said  corporation,  on 
behalf  of  himself  and  the  rest  of  the  burgesses  and  commonalty  of  the  borough 
of  Caerinarlheny  the  vendors  of  the  premises,  do  hereby  mutually  agree  to  per- 
form and  fulfil,  on  each  of  their  parts  respectively,  the  within  conditions  of  sale. 
Signed,  T.  Morris,  Mayor.    David  Bowen.' 

^'  And  which  contract  of  the  mayor  afterwards,  on  the  22d  of  June,  1804,  was 
approved  by  resolution,  and  order  duly  made  and  entered  at  a  corporate  meeting 
of  the  borough,  held  in  pursuance  of  their  charter.  After  being  twice  argued 
at  great  length  it  was  unanimously  held  by  the  Court,  Mansfield,  C.  J.,  giving 
the  opinion,  that  the  contract  was  *■  on  behalf  of  the  corporation.'  .  The  mayor, 
says  the  Court, '  did  not  contract  on  behalf  of  himself  personally,  but  on  behalf 
of  the  corporation  ;  that  he  acted  merely  as  an  agent.' 

*^  The  letter  to  La  Ferry,  it  Is  to  be  remarked,  was  not  a  power  of  attorney, 
or  intended  to  authorize  him  to  convey  the  lands,  only  to  make  a  contract  of  sale, 
a  bargain.  So  when  A,  an  agent  duly  authorized,  wrote  on  a  note,  '  by  author- 
ity from  B,  I  hereby  guaranty  the  payment  of  this  note,'  and  signed  in  his  own 
name,  A^  it  was  held  to  be  the  guaranty  of  the  principal,  and  not  of  the  agent. 
N.  E.  Mar,  Ins.  Co,  v,  De  Wolf,  8  Pick.  66. 

"  Although  the  rule  is  somewhat  strict  in  relation  to  the  mode  of  executing 
sealed  instruments  by  an  agent,  wher^,  from  the  objects  of  the  instrument,  it  is 
essential  they  should  be  in  the  name  and  under  the  seal  of  the  principal  in 
order  to  give  legal  operation  to  the  same ;  yet  the  rule  is  less  strict,  and,  indeed, 
receives  a  liberal  exposition  in  all  contracts  not  under  seal  made  by  the  agent. 
•  In  such  cases,*  says  Mr.  Story,  *  in  furtherance  of  public  policy  of  encouraging 
trade,  if  it  can,  upon  the  whole  instrument,  be  collected  that  the  true  object  and 
intent  of  it  are  to  bind  the  principal,  and  not  the  agent,  courts  of  justice  will 
adopt  that  construction  of  it,  however  informally  it  may  be  expressed.'  The 
same  doctrine  is  laid  down  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  Mechanics'  Bank  of  Alexandria  v.  Bank  of  Columbia,  5  Wheat  Rep. 
826 ;  also  by  the  Supreme  Court  of  New  York,  in  the  cases  of  Pentz  i;.  Stanton, 
10  Wend.  271,  and  Townsend  v,  Hubbard,  4  Hill's  Rep.  861. 

"  The  contract  under  consideration  would  fall  under  this  liberal  exposition, 
and  would  have  been  obligatory  upon  the  principal,  if  he  had  survived,  even 
though  his  name  were  not  subscribed  to  the  contract  It  would  have  been  suffi- 
cient that  it  appeared  on  the  face  of  the  contmct  that  it  was  made  for  him  by  the 
agent. 

**  If,  then,  any  contract,  made  by  an  agent  after  the  death  of  his  principal, 
without  knowledge  of  the  event,  in  law  can,  and  in  equity  ought,  to  be  held 
binding,  this  is  such  a  contract 

*^I  believe  the  weight  of  authority  is  in  favor  of  the  rule  being  the  same  at 
common  law  as  in  the  civil  law,  in  regard  to  acts  thus  done  after  the  death  of 
the  principal.  But  if  doubtful,  or  even  if  the  weight  of  authorities  were  against 
the  exception  existing  at  common  law,  in  favor  of  the  binding  character  of  the 
acts  of  the  agent,  the  reason  in  favor  of  the  exception  is  unanswerable."] 
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not  lawfully  exercised  after  the  death  of  the  principal  under 
such  circumstances.  On  the  contrary,  the  general  understand- 
ing seems  to  be  that  the  acts  done  by  the  factor,  supercargo, 
and  master,  are,  under  such  circumstances,  binding  upon  all 
the  parties  in  interest.  These  cases  seem,  in  truth,  to  be  dis- 
posed of  by  the  single  consideration,  that  they  either  are,  in  fact, 
cases  of  powers  coupled  with  an  interest,  or  are  governed  by  the 
like  analogy. 

§  497.  The  same  doctrine  seems  to  be  understood  to  apply  to 
cases  of  policies  of  insurance,  procured  by  insurance  brokers  in 
their  own  names,  but  for  and  on  behalf  of  their  principals, 
whose  right  to  receive  the  moneys  for  losses  upon  such  policies, 
after  the  death  of  their  principals,  is  admitted,  without  any  dis- 
tinction, whether  the  death  be  known  or  unknown.  Being  par- 
ties to  the  contract,  they  are  treated,  as  to  the  underwriters,  as 
principals,  for  the  purpose  of  receiving  such  losses.^  And,  if  an 
insurance  broker  were  authorized  to  procure  a  policy  of  insurance, 
and  should  execute  his  orders,  but  before  the  execution  thereof 
the  principal  should,  unknown  to  him,  die,  it  would  certainly 
deserve  consideration,  whether,  in  such  case,  the  policy  would 
be  utterly  void  by  the  supposed  revocation  of  the  order  by  opera- 
tion of  law. 

§  498.  Whether,  therefore,  our  law  be  so  strict  and  rigid  in  its 
character,  as  to  the  implied  revocation,  resulting  from  the  death 
of  the  principal,  in  cases  where  the  agency  can  be,  nay,  ordina- 
rily is,  and  should  be,  executed  in  the  name  of  the  agent,  and  not 
of  the  principal,  (as  has  been  often  supposed,)  is  a  point,  which 
may,  perhaps,  be  entitled  to  further  consideration  and  examina- 
tion than  it  has  been  thought  hitherto  to  require.^  If  it  be  thus 
strict  and  rigid,  it  certainly  must  involve  very  many  practical 
inconveniences  and  embarrassments,  without  obtaining  any  clear 
assignable  good  to  the  coipmunity  at  large.  But,  upon  such  a 
subject,  it  is  the  duty  of  the  commentator  to  abstain  from  any 
further  reflections.* 


1  Ante,  §§  161,  272,  894. 

«  See  Dick  v.  Page,  17  Missouri,  234. 

3  Xs  to  how  far  a  revocation  of  authority  by  the  death  of  the  principal,  un- 
known to  both  parties,  will  affect  the  agent  with  liability  for  goods  purchased  for 
the  principal,  see  Smout  v.  Ilberry,  10  Mees.  &  Welsh.  1 ;  Ante,  §  465  a. 
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§  499.  Sixthly.  As  to  the  dissolation  or  detennination  of  agency 
by  the  extinctioii  of  the  subject-matter  of  the  agency,  of  of  the 
principal's  power  over  it,  or  by  the  complete  execution  of  the 
trust  confijded  to  the  agent.^  Neither  of  these  cases  can  require 
any  illustration  to  make  them  more  clear  or  intelligible.  The 
dissolution  results  firom  the  very  nature  of  the  agency.  K  the 
subject-matter  of  the  agency  has  become  extinct,  as,  if  the  prin- 
cipal authorizes  his  agent  to  sell  a  particular  ship,  of  which  he  i^ 
the  ownerf  and  the  ship  is  afterwards  lost,  sunk,  or  destroyed,  it 
is  manifest,  that  there  is  a  physical  impossibility  of  doing  the 
act.  K  the  owner  has  sold  the  ship  to  another  person,  before 
any  sale  by  the  agent,  there  then  arises  an  implied  revocation  of 
the  authority.^  K  the  agent,  in  pursuance  of  his  authority) 
makes  a  complete  sale  of  the  ship,  the  agency  is,  functus  officio^ 
and,  therefore,  has  its  natural  termination ;  ^  [and  the  agent  can- 
not rescind  the  contract*]  So,  if  in  any  other  manner  the  prin- 
cipal's power  over  the  subject-matter  becomes  extinct,  the  agency 
over  it  also  ceases.  Thus,  a  guardian  ceases  to  have  any  power 
over  his  ward's  property,  when  the  latter  comes  of  age ;  and, 
therefore,  the  guardian  cannot  authorize  any  further  act  to  be 
done  respecting  it.^ 

§  500.  Here  these  Commentaries  upon  the  Law  of  Agency  are 
brought  to  their  natural  close.     Upon  reviewing  the  whole  sub- 
ject, it  cannot  escape  the  observation  of  the  diligent  reader,  how 
many  of  the  general  principles,  which  regulate  it,  are  common  io 
the  Roman  law,  to  the  law  of  Continental  Europe  and  Scotland, 
and  to  the  commercial  jurisprudence  of  England.     To  the  latter, 
however,  we  are  indebted,  not  only  for  the  fullest  and  most  com- 
prehensive exposition  of  these  principles,  but  for  the  most  varied 
and  admirable   adaptations  of  them  to  the   daily  business  of 
human  life.     It  is,  indeed,  to  be  numbered  among  the  proudest 
achievements  of  England   that,  while  the  peculiar  doctrines  of 
her  own  common  law  have  been  cultivated  and  illustrated  by  her 
lawyers,  and  administered  by  her  Judges,  with  a  sagacity  and 


^  Story  on  Bailm.  §  207  ;  Pothier,  de  Mandat,  n.  112. 

2  Story  on  Bailm.  §  207. 

3  See  Paley  on  Agency,  188,  189  ;  Seton  v.  Slade,  7  Ves.  276. 

4  Bradford  v.  Bush,  10  Alabama,  886 ;  Smith  v.  Rice,  1  Bailey,  648. 
^  Story  on  Bailm.  §  207 ;  Pothier,  de  Mandat,  n.  112  ;  Ante,  §  484. 
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learning  and  ability  rarely  equalled  and  never  excelled,  West- 
minster Hall  has  promulgated  the  more  enlarged  and  liberal  prin- 
ciples of  her  commercial  jurisprudence  with  a  practical  wisdom 
and  enlightened  policy,  which  have  commanded  the  respect  of 
the  world,  and  silently  obtained  for  it  an  authority  and  influencei 
more  enviable  and  more  extensive  even  than  those  acquired  by 
her  arts  or  her  arms. 
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But  is  liable  for  misfeasances       ....  308-810 

Reason  of  the  distinction  between  nonfeasances  and 

misfeasances     ......  808-310 

Not  liable  for  wilful  trespasses  of  sub-agents      .            .  .819 


Public  agents,  when  liable  on  contractSi  or  not 


.802-306,412 
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AGENT,  Continued. 

When  liable  for  tortioos  acts,  or  not 
Rights  of  agents  as  to  principab 

Commissions  and  compensation  • 
Del  credere  commission   .... 
When  commissions  lost  or  forfeited 
Commissions  of,  lost  by  illegal  transacdoos 

So  by  negligence 
So  by  fraud  or  miscondact 
So  by  gross  omission  to  keep  accounts 
•    By  breach  of  orders 
Reimbursement  of  advances  of   . 
Advances  of,  when  forfeited  or  lost 
Expenses  and  disbursements  of  . 

When  forfeited  or  lost 
Reimbursement  of  damages  to,  when  and  what 
Rights  of,  in  personam,  against  principal 
Expenses  of,  afler  revocation  of  authority  when  payable 

or  not  .  •  .  . 

Personal  remedies  of,  against  principal 
Right  of  lien  of  agent    . 
Particular  lien,  what  it  is 
General  lien,  what  it  is    . 
How  lien  is  acquired 
To  what  debts  it  attaches 
How  lien  is  waived  or  lost 
How  lien  is  enforced 

What  agents  are  entitled  to  a  particular  lien 
What  agents,  to  a  general  lien    .         ^. 
Lien  of  factors    . 

Of  insurance  brokers  . 
Of  bankers 
Of  common  carriers    . 
Of  attorneys  at  law    . 
Of  solicitors 
Of  sub-agents 
Rights  of  agents  as  to  third  persons  . 


In  cases  of  contract  .  .  .  .102, 

When  agent  is  a  party  to  a  contract,  or  not 

When  contract  is  in  writing  with  agent  . 

When  he  does  not  disclose  his  principal  . 

When  by  usage  of  trade  agent  is  a  party 

When  he  personally  contracts,  though  as  agent 
Contracts  by  master  of  a  ship      36, 116,  266-268,  295-800, 

434,  443 
When  his  rights  are  superior  to  those  of  principal  .         407,  424 

When  his  rights  controllable  by  his  principal         ,,     402,  403,  418,  420 


8cctiOD8 

807,  819-322 

824-350 

824,  327 

.     828 

830-834 

.     330 

.     331 

883,  334 

.     832 

.     333 

335-338 

880,  843-350 

835-837 

844-350 

.     339 

842,  350,  385 

.     349 

842,  350,  385 

851-390 

854-358 

854,  858,  375 

359, 363 

864-366 

886-370 

871-373 

873,  374 

875-390 

876-378 

.     379 

880,  381 

.     382 

.     383 

.     383 

886-390 

891-416 

note,  391-412 

403-412 

893-396 

.    396 

.     397 

.    398 
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AGENT,  Continued,  Seetioiu 

When  he  may  replevin  goods  sold  ....    896 

When  he  maj  sue  for  money  advanced  .  •  .    385 

When  agent  may  sue  on  contract,  or  not  .  102,  391-895 

Rights  of  third  persons  upon  contracts  of  agent      404-406,  420,  421 
Payment  to  or  by  agent,  when  good,  or  not         58,  98,  99,  181,  191, 

418,  429-481,  440 
414-416 
.    415 
.  8,24 
8 
210,  212,  218 
.     200 
.    888 
12-14 
•.       24 
.       25 
48,44 
.       27 
27,  107,  108 
.     108 
107,  note 


9, 


Rights  of,  against  third  persons,  for  torts 

For  frauds  . 
ATTORNEY,  Definition  of . 

Letter  of,  what  it  is 

Cannot  act  as  principal  at  the  same  time 

Liable  for  negligence 

Lien  of         . 

Cannot  delegate  his  authority 

In  law  .... 

In  fact  .... 

Joint  power  of,  how  executed 
AUCTIONEERS,  Who  are 

Powers  and  rights  and  duties  of 

Cannot  delegate  authority    . 

Whether  they  may  warrant  goods  sold  by  them 

Whether  they  have  in  all  cases  a  right  to  receive 


the  purchase-money  on  sales 
Cannot  sell  on  credit 
AUTHORITY,  How  given  .  .  .  . 

When  it  may  be  delegated,  or  not  • 
Naked,  what  is         .  .  . 

Coupled  with  an  interest 
Implied  power  to  delegate   . 


102, 108,  note 
.     209 

11-15 

12,  18 

164,  178,476,477,489 

14,15 


Construction  of,  when  general  language  used  21,  22,  62-71 

When  joint  only       .  .  .  .  .  42, 48  * 

When  joint  and  several        ....  42-44 

Joint,  how  executed  ....  42-44 

How  authority  is  to  be  executed      .  42-44, 146-155, '161 , 

162,  165 
Whether  revocable  by  parol,  when  under  seal        .  49,  note 

How  authority  coupled  with  an  interest  is  to  be 

executed  ..... 
When  exceeded,  effect  of    . 
When  is  an  excess  of,  or  not 
When  less  done  than  authorized,  how  far  binding 
When  it  must  be  strictly  pursued,  or  not    . 


AOENGT. 


When  joint  agents  must  all  execute 
When  it  is  several  as  well  as  joint  . 
When  it  may  be  given  by  parol       • 

54 


164,  178 

166-178 

166-175 

166-174 

78,  79,  166-172, 

179-181 

42-44 

42-44 

46-48 
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AUTHORITY,  Continued. 

When  it  must  be  bj  deed    •  •  .  . 

Execution  of  deed,  in  presence  of  princiiMl 
Of  agent  to  bind  principal  as  surety 
Of  corporation,  when  and  how  given  and  executed 


49,  51-53 

.      51 

69 

52,58 


When  authority  need  not  be  given  bj  deed  54-56,  58-62 

When  implied  generally      .  .      54-56,  58,  62,  84,  89-108 

Nature  and  extent  of  ...  .  57-148 

How  construed         .  .  .  21,  22, 62-71,  74-75 

Incidental  powers      .  .  57-76,  81-88,  85-87,  94-106 

Incidental  powers  of  particular  agents        .  .         107-126 

How  written  instruments  construed  .  .  62-72,  74-76 

How  commercial  instruments  construed       69,  74,  75,  77,  82,  88 
Distinction  between  authority  and  private  instructions  78 

Instructions,  how  construed .  :  .  73-75,77,82 

Parol  evidence  to  explain,  when  admissible,  or  not  76,  77, 

79-83 
Deviation  from,  when  excused  .  88, 118, 141-148, 198,  287 
What  not  implied  ....  77-79,98,99,119 
Distinction  between  general  and  special  authority 

as  to  third  persons  .  .  .    17-22,  78, 126-138 

Mode  of  execution  of  ...  .         146-164 

When  coupled  with  an  interest    .  .         164,173 

When  to  be  executed  in  name  of  principal  147-153 
How  deeds  to  be  executed  by  agent  .  146-152 
How  other  instruments      .  .  .  152-155 

When  principal  bound  by  mode  of  execu- 
tion       ..... 
When  agent  bound  by  mode  of  execution 


What  is  a  deviation  from  authority,  or  not 
When  execution  of,  is  good  pro  tanto,  or  not 


147-155 
156-160, 
264-278 
167-172 
167-172 


B. 


BAILIFF  OF  A  MANOR, 

What  acts  he  may  do 

What  leases  he  may  make 
BANK,  CASHIER  OF,     . 

Implied  powers  of 

When  his  acts  bind  the  bank 

When  his  acts  do  not  bind  the  bank 
BANKER,  When  agent  may  deposit  with  . 
Lien  of  .  .  . 

BILL  OF  LADING,  Who  Uable  on,  for  freight 
BILLS  AND  NOTES,  When  agent  personaUy  Uable  on  bills, 

drawn,  indorsed,  or  accepted  by  him 


. 

> 

. 

101 

• 

t 

• 

101 

% 

• 

lU, 

115 

.          « 

4 

114, 

115 

.         • 

« 

114, 

115 

•          « 

114, 

115 

•          < 

1 

202, 

208, 

218 

.          1 

>                1 

1 

• 

880 

. 

.  268, 

in, 

894, 

895 

156,  269 
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BILLS  AND  NOTES,  Continued. 

When  agent  can  draw  or  indorae,  and  bow 
BOTTOMRY  BY  MASTER  OF  SHIP  . 
BOUGHT  AND  SOLD  NOTE,  What     . 
BROKER,  Definition  of       .... 

Does  not  act  in  his  own  name     . 

May  buy  and  sell  goods   . 

Has  not  custody  of  goods 

Bought  and  sold  note  of  • 

Powers  and  duties  of 

Cannot  delegate  his  authority     . 

For  whom  he  is  agent 

When  for  both  parties    . 

Different  kinds  of 

Implied  powers  of 

To  insure,  when  he  may  receive  loss 

When  he  may  refer  or  compromise  a  debt 

When  he  cannot  sell  on  credit    . 

Cannot  generally  receive  payment 

Policy  broker,  authority  of  .  .  . 

May  adjust  and  receive  losses  on  policies   58,  lOS,  109, 

Diligence  required  of      . 

When  broker  may  sue  in  his  own  name,  or  not . 

Has  no  lien  .  .  . 

Sometimes  acts  as  factor  .... 


Seetionf 

59 

118,  450 

28,  note 

.       28 

28-84,  109 

28,  29,  211 

28,84 

28,  and  note 

28-82,  84,  84  a,  109,  187,  209 

IS,  29,  84  a,  109 

28,81 

28,81 

.       82 

109,  225-227 

58,  108,  191 

58 

109,  226 

.     109 

58, 108,  109 

and  note,  191 

.     127 

109,161 

84 

84,  note 


28,  58, 


C. 


CARRIERS,  COMMON,  lien  of 878,882 

CASHIER  OF  BANK 115 

Powers  of        ......  .    115 

May  dispose  of  bank  funds,  to  pay  its  debts    .  .  .115 

May  draw  checks  on  other  banks  for  its  funds  .  .115 

What  powers  he  has  not  .  .  .  .  .115 

Cannot  bind  the  bank  by  his  unauthorized  declaration  or  act     115 
Payment  of  forged  check  by,  when  it  binds  the  bank  .    115 


CAUSE,  Proximate  and  remote,  of  loss,  effect  of  . 
CLUB,  Committee  of,  how  and  when  liable,  or  not  • 
COMMISSION,  When  agent  entitled  to     . 

When  not  .... 
Not,  on  illegal  transaction    . 
Not,  when  guilty  of  negligence 
Not,  when  guilty  of  misconduct 
When  forfeited 
COMMISSION,  Del  credere,  Meaning  of    . 
COMMISSION  MERCHANT,  Definition  of 
COMPOSITION  OF  DEBT,  When  agent  may  make 


219,  220 

286-289 

826-880,  848 

829^88,  848 

.     880 

881-888 

881-884 

881-884 

S3,  112,  215,  828 

S9 

.       99 


640 


INDEX. 


Stfcaoas 

COMPROMISE  OF  DEBT'  .  .  .  •  .      y9 

When  agent  may  make  .  .  •        •   .  .99 

CONFUSION  OF  PROPERTY,  By  agent  179,  note,  200,  206,  882,  note 

Effect  of,  by  joint  sale  of  property  of  several 
principals     .... 
CONSENT,  Tacit,  when  implied  in  favor  of  agent 
CONSIGNEE,  Definition  of  .  .  . 

Rights  of  ...  . 

Joint  consignees 

When  property  vests  in 

May  insure  for  his  principal     . 

When  agent  consignee  liable  for  freight 

When  he  may  sue  on  bill  of  lading    . 
CONSIGNMENT, 

When  treated  as  joint 

When  as  several 

To  or  by  partners 

By  part-owners 

To  agent,  effect  of       . 
CONSTRUCTION, 

Of  written  instruments,  belongs  to  the  court 

Of  powers  of  agency 
CONTRACT,  When  agent  may  sue  on 

When  principal  may  sue  on 

When  agent  bound  by 

When  principal  bound  by 

Whether  principal  liable  for,  under  seal 

Contracts  of  agents  acting  for  both  parties  voidable 
CONTRIBUTION,  When  agent  is  entitled  to  for  damages 


179,  note,  205 

54-56,  87-93 
.       33 

111,  274,395 
.       44 

111,  274,395 

.     Ill 

.     274 

274,  395 

.       44 

42-44 

42-44 

39,44 

.       40 

274,  895 

63,  63  a 
21,  68-125 
102,  161,  391-402 
160-163,  402,  403,  418-429 
154-160,  263-300 
146-160,  276-300.  442-452 

.  49 
.  211 
.     339 


339-341 

.      210,215,217,225 

224,  229,  230,  436,  437 

16,52,53 


When  not 
CONVERSION  OF  PROPERTY  by  agent 

Remedy  of  principal  in  case  of 
CORPORATION,  How  it  must  act 

Must  act  by  agent 

How  appointment  made  by     . 

Cannot  delegate  authority 

When  authority  by,  need  not  be  under  its  seal 

Implied  authority  of,  to  act  and  make  contracts 

Liable  for  tort  of  agent 

When  notice  to  its  agent  binds  or  not 

Whether  notice  to  the  directors  is  notice  to    . 
CREDIT,  Sale  on     .... 

When  an  agent  may  sell  on  credit 

When  not 

Exclusive  credit,  when  given  to  the 

principal  or  agent    .  .       280-300,481-433,446,447,449 


16,  52,  53 

52,53 

13,  14 

52,53 

62,53 

.     308 

140-140  b 

140  a,  140  b 

60,  109,110,  200,210 

60,  109,  110,  200,209,226 

60,  108-110,209,226 
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CREDIT,  Continued.  BeOioaM 

Effect  of  ezclusiye  credit        .       2^6,  289,  296-299, 482,  440-449 
CUSTOM  OF  TRADE,  Effect  of,  as  to  authority 

of  agent .  .  .60,  77,  86,  87,  96, 106, 189,  225,  226 


D. 


.      217C-221 

.      217C-220 

.      217  c-221 

220,  221 

.      217  c-221 

.     889 

.    889 

414,  415 

.     841 

849,  488,  491-496 

.     488 


DAMAGES,  For  what,  agent  is  liable 
Proximate  and  remote 
Rules  of  ascertaining  . 
Probable,  agent  not  liable  for  . 
Proximate  and  remote,  when  agent  liable  for 
When  agent  entitled  to 
From  principab 
From  third  persons 
When  agent  not  entitled  to     . 
DEATH  OF  PRINCIPAL,  Revocation  of  authority 

Effect  on  acts  of  agent,  when  the  death  is  unknown 
DECLARATIONS, 

Of  agents,  when  they  bind  principal,  or  not 
Of  cashiers  of  banks,  when  binding  on  the  banks 
DEED,  Authority  to  execute,  must  be  under  seal    . 

Execution  by  agent  in  presence  of  principal 
Must  be  executed,  how  by  corporation  agenti 
DEFENCES,  of  agent 

For  not  procuring  insurance 
For  omissions  in  policy 
For  omissions  of  duty 
What  a  good  defence 

Illegality  of  transaction 
No  damage  has  occurred 
Overwhelming  necessity  .  .    85, 1 

What  not  a  defence 
Of  third  persons!  to  suits  by  agents 
By  principal,  to  suits  by  third  persons 
By  third  persons,  to  suits  by  principals 

To  suits  by  agents 
When  giving  credit  to  agent  is  a  good  defence 
DEL  CREDERE  COMMISSION,  Definition  of 
Effect  of  .  .  . 

Makes  no  difference  in  extent  of  authority 
Duties  of  factor  with  such  a  commission 
Compensation  of  factor  under  such  a  commission 
DELEGATION  OF  AUTHORITY, 

When  it  may  be  made,  or  not  .         2,  6, 11-16,  29,  84,  108 

Agent  cannot  delegate  .  .  .     14-16,  29,  84, 108 

54* 


184-189 

114-115 

49-51 

.       51 

.     149 

285-261 

.     222 

.     222 

.     222 

.     222 

195,  222,  285 

285,  288 

18,  141, 142,  198,  287 

.     228 

404-409 

482-485 

404-409,  418-481 

404-409 

482-485 

88,112,215,828 

88,112,215,  284 

112,  215 

215,  284 

.     828 


642 


INDEX. 


8«ction 
IS,  14 
14,15 
14,  15,  29,  34 
.     108 
18-15 
.     108 
29,  109 
84  a,  110 
.     109 
86,  120 
247,440 
.     247 
.     247 
.     208 
208,  218 
202,  206,  208,  218 
.     208 


DELEGATION  OF  AUTHORITY,  Continued. 
Corporation  candbt  delegate    . 
Except  in  special  cases     . 
Factor  and  broker  cannot 
Auctioneer  cannot 
When  substitution  good,  or  not 
Auctioneer  has  no  right  of 
Nor  broker 
Nor  factor 
Nor  policy  broker 
Shipmaster,  when  he  may  delegate  his  authority 
DEMAND,  by  agent,  when  good,  or  not      .  .    '        . 

Effect  of  ratification  of  an  unauthorized  demand 
Of  paypicnt  by  unauthorized  agent,  not  good 
DEPOSIT,  When  agent  must  make,  of  his  principal's  money 
In  what  manner  to  be  made    . 
When  agent  liable  for  loss  of,  or  not 
Must  be  made  in  name  of  principal 
DEVIATION  FROM  AUTHORITY, 

When  excused  .  .  .85,118,141-148,193,237 

When  not  excused   .....         189-194 
DEVIATION  FROM  VOYAGE, 

When  a  defence  for  an  agent 

When  owner  and  master  responsible  for  loss  of  goods 
after  deviation      .  .        '    . 

DILIGENCE,  What  degree  required  of  agents 

Governed  by  usage  of  trade  and  habits  of  business 
{See  Neolioknce.) 
DISCHARGE  OF  PRINCIPAL,  By  acts  of  creditor 

By  agents  taking  or  giving  security 
DISSOLUTION  OF  AGENCY     . 

By  act  of  party 

By  operation  of  law  .  .  .462, 

By  revocation  of  principal  . 
In  cases  of  part  execution  of  power 
What  amounts  to  a  revocation 
At  what  time  it  takes  effect 
By  renunciation  of  agent    . 
Revocation  by  change  of  state  or  condition 
By  insanity  of  principal  . 
By  marriage  of  principal  . 
By  bankruptcy  of  principal 
When  bankruptcy  not  a  revocation  . 
Revocation  by  change  of  state  or  condition  of 

agent         .....  481,485,486 

When  marriage  of  agent  is,  or  is  not  •  .  .    485 

When  bankruptcy  of  agent  is,  or  is  not      .  .  .    486 


218,  219 

.  218 
182-188 
185-191 


432-434 
433,  434 

485-500 

463-469 

480,  488-500 

463-469 

465-469 

474,475,500 

470-474 

462,  478,479 

480-486 

481-484 

.  481 

.  483 

.  482 
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DISSOLUTION  OF  AGENCY,  Continued.  Secttoni 

When  insanity  of  agent  is   .        '    .  .  .  .487 

By  death      ......  488-494 

By  death  of  principal  .....    488 

When  death  of  principal  is  not       ....    489 

When  power  coupled  with  an  interest  not        476,  477,  488,  497 
By  death  of  agent   .....  490-492 

Whether  power  in  all  cases  revoked  by  death  in 

our  law     .  .  .  .  .  .  490-600 

In  cases  of  supercargoes,  factors,  and  masters  of 

ships,  when  death  of  principal  unknown  .  491-500 

DUTIES  TO  GOVERNMENT,  When  principal  liable  for  .         335,  386 

When  principal  not  liable  for  .  .  .  343,  344 

Not  to  agent,  for  duties  illegally 

evaded   ....  343-345 

Illegal,  not  repayable  to  agent        .  .  .         344,  345 

Saved  by  smuggling,  not  allowed  to  agent  .  .  .    343 

E. 

ELECTION  OF  PRINCIPAL  OR  AGENT  as  debtor, 

When  allowed  .....  447,  448 

ELECTION  OF  REMEDY  against  principal  or  agent    .    101,  269,  note,  291, 

294,  295 

In  the  Roman  law  discharged  the  other  party        .         294,  295 

But  not  in  our  law     .  .  .  294,  295 

EQUITY,  Owner  may  be  bound  in  equity,  by  the  act  or  contract 

of  his  agent,  when  not  at  law       .  .     148,  153,  note,  162 

E\nDENCE,   Parol,  when   admissible   to  explain   authority,  or 

not  .  .  .  .  .       62,  76,  79,  80,  83 

Not  admissible  to  enlarge  authority  .  .  76-81 

EXCESS  OF  AUTHORITY  by  agent,  effect  of  .  .  .  165-174 

W^liat  is  an  excess    .....  165-174 

Whatnot     ......  165-174 

When  execution  of  authority  good  pro  tanto  .  167-172 

EXECUTION  OF  AUTHORITY  .  .  .44,  57-90,  144-181 

Mode  of,  to  bind  principal   .  ...  .  147-164 

When  agent  bound  by  mode  of       .  .       147-160,  263-290 

When  good  pro  tanto  .  .  .  .  167-172 

When  coupled  with  an  interest        .  .  .  164,  173 

(See  Authority.) 

EXECUTORS  AND  ADMINISTRATORS, 

Cannot  act  adversely  to  the  estate  .  .  .  .211 

Cannot  buy  or  sell  for  themselves    .  .  .  .211 

EXERCITORIAL  ACTION,  What  it  is 168 

EXEIi  CI  TOR  NA  VIS,  Who  is  in  Roman  law      .  .  .         116,117 
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F. 


FACTOR,  Definition  of 

Differs  from  a  broker,  in  wliat  respects 

Is  a  general  agent 

General  powers  and  rights  of 

Buys  and  sells  in  his  own  name  . 

Powers  of,  in  cases  of  necessity  . 

When  bound  by  his  contract,  as  well 

pal       .... 
Foreign  factor     . 
Domestic  factor   . 
Special  property  of,  in  goods 
Lien  of    . 

Powers, and  duties  of 
Cannot  delegate  his  authority 
Diligence  and  skill  required  of   . 
When  he  may  sell  on  credit 
Incidental  and  implied  authority  of 
May  insure 

May  sell  in  his  own  name 
Cannot  pledge  or  barter  goods  . 
May  pledge  for  advances  for  principal 
May  pledge  for  charges  . 

When  he  may  make  a  joint  sale  for  several  principals 
When  he  may  sell  to  reimburse  advances 
Rights  of  .... 

Lien  of,  particular  and  general   . 
Rights  of,  when  superior  to  those  of  principal 
Rights  of,  when  subordinate  to  those  of  principal 


Seetioni 

83-34  a 

34,  34  a 

34,110-114,131 

.110-114,131 

.    34,110-114 

.    86,141-148 

as  his  princi- 

112,266-268,290,400 

268,  290,  400 

293,  401 

34, 111 

34,  113,  878,  876,  378 

84,84  0,110-113,  181,209 

.   34  a 

.    186 

.  60,  110,  209 

110-113,  131 

.     Ill 

110,  112,  398-403 

118,  225 


.     118 
.     118 
179,  note 
74,  note 
407-410 
878-878,  407 
407-411,428,424 
402,  403, 410, 
418-420 


When  he  may  sue  or  be  sued  on  contract  .  112,  400-402 

When  he  may  be  sued     .  .  .  290,400-402,447,448 

When  he  may  maintain  an  action  for  tort  to  property   .  .    401 

Foreign  factor,  when  deemed  the  sole  principal      268,  290,  432,  448 
FACTORAGE,  or  commi^ion        ......      38 

FEME  COVERT,  (See  Married  Woman.) 

Cannot  authorize  others  to  act  for  her  generally  .  .        6 

May  in  special  cases         .  .  •  .  .6 

May  be  an  agent  .  .  .  .  .  .    7, 8 

FOREIGN  PRINCIPAL,  When  agent  Uable  on  contract  for  268,  290,  400 

FRAUD  OF  AGENT,  When  principal. liable  for  .  •     126, 127,  139,  458 

FRAUD  UPON  AGENT,  When  he  may  sue  for  .  .  .  .    415 

FREIGHT,  When  agent  is  liable  for  .  .  .  268,  274,  895 
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G. 


GENERAL  AGENT,  Meaning  of  . 

When  his  acts  bind  his  principal 
Even  though  he  violates  instructions 
Reasons  of  the  doctrine 
Factor  is  a  general  agent 
Master  of  a  ship  is  a  general  agent     . 
GUARANTY  (del  credere) 


Sections 
17,  18 

60,  70,  73,  126-128,  181 
.    78,  126-138 
127  and  note,  138 
110-114,  131,  224 
116-123,  128 
83,  112,  215,328 


GUARDIAN,  Cannot  be  principal  and  agent  at  the  same  time 


H. 


HOMAGE,  Cannot  be  done  by  an  agent    . 
HYPOTHECATION, 

When  master  of  ship  may  hypothecate  ship  . 

When  he  may  hypothecate  cargo  also 


I. 


9 


.       12 

.     116 
.     118 


IDIOTS  AND  LUNATICS,  Cannot  be  principals  ...        6 

Cannot  be  agents  ....  7 
IGNORANCE  OF  LAW,  No  excuse  ....  225,  226 
ILLEGAL  ACTS,  Authority  to  do,  not  presumed  .  .  .  .197 

ILLEGAL  COMmSSIONS,  Not  recoverable        .  .  .  .330 

(iSec  Advances.) 
ILLEGAL  CONTRACTS  of  agency  are  void         195-197,  286,  330,  344-348 
ILLEGAL  INSTRUCTIONS,  Not  obligatory        .  .  195-197,  235 

ILLEGAL  PAYMENTS,  When  recoverable  back,  or  not      800,  301,  344,  345 
IMPLIED  POWERS 

When  powers  are  implied 
When  not 
INCIDENTAL  AUTHORITY  of  agent 
INCIDENTAL  DUTY  of  agent     . 
INCIDENTS  to  principal  authority,  What  are 


.   55-60,87,92-126 

.   66-60,  87,  92-125 

77-80,  98,  99 

.   56-60,  87,  92,  126 

192-210 

68-60,  78,  77,  78,  85-88, 

96-120 


INDEMNITY,  When  agent  entitled  to        .  .  . 

When  not  .  .  .  . 

INDORSEMENT,  When  agent  is  authorized  to  make 

Power  of  partner  to  make 

Of  negotiable  instruments,  apparent  title  by 

Effect  of,  by  agent        .... 
INFANTS,  Cannot  delegate  authority 

May  be  agents  .... 

INNKEEPERS,  How  and  when  responsible  for  acts  of  their 

servants     .    . 
/xV577  rOi2,  Meaning  of,  in  civil  law 


889,  340 
.  341 
.  59 
.  124 

227,  228 
.  269 

6 

•« 
t 

468,  459 
8 
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BeetioiM 

INSTITORIAL  ACTION,  What 168 

INSTRUCTIONS,  How  construed  .  72-88,  86,  96,  198,  199,  noU 

When  principal  bound,  although  violated       .        70-78,  126-188, 

198-197 
When  deviation  from,  is  excusable,  or  not    85, 118,  141,  198-198, 

287,  888 
Illegal,  not  to  be  followed  ....  195-197,  285 
How  and  when  to  be  followed  .  .  .188,  192-198 

Breach  of,  when  agent  liable  for        . '         .  .         882,  888 

Commissions  lost  by  breach  of  .  .  .  881-888 

When  restrictive  of  authority,  or  not  .  72-74,  78, 198 

Usages  of  trade,  effect  of,  on  .  .  60,  76,  77,  86,  96,  106,  159, 

196, 199 

Parol  evidence  to  explain,  when  admissible  or  not     .  76-82 

Deviation  from,  when  excused  .    85,  118, 141,  194-198,  287 

When  not  .....  189-192 


INSURANCE,  Who  may  insure      . 

When  broker   . 
When  factor     . 

W^hen  consignee  may  make 

Who  is  bound  to  insure 

Who  may  not  insure    . 

Ship's  husband  may  not 

How  orders  for  insurance  executed    • 

Defences  of  agent  for  not  procuring,  what  are  good 

Broker,  duties  and  diligence  required  of 

Broker,  when  he  may  receive  loss 

Abandonment  by  agent,  when  good 

When  agent  may  adjust  loss   . 

When  agent  may  insure  or  not 

When  agent  responsible  for  negligence  in  procuring 
insurance 

When  agent  may  sue  on  policy 

When  principal  may  sue  on  policy 

In  cases  of  necessity,  whether  agent  may  make 
INSURANCE  BROKER    . 

Lien  of,  general  and  special 

Rights  of 

Duty  of 

May  adjust  and  receive  losses 

When  bound  to  demand  payment  of  losses 
INTEREST,  Joint,  in  property,  in  cases  of  agency 

Several  in  cases  of  agency 

Coupled  with  a  power,  effect  of 

On  advances  when  allowed  to  agent  . 

When  agent  bound  to  pay  interest     . 


.  Ill,  189-192 

82,  58,  189-192 

.111,  189-192 

111,189,192 

189-192 

.      85 

85 

.     191 

.    222 

187,  190, 191 

58,  108, 191 

.     108 

108,  191 

111,  189-191 

.     218 
109,  111,  161,  272,  894 

.     161 
.     141 

...  OS 

878,  379 

58,  108,  10»  and  notey  191 

58,  187,  190,  191 

58, 108 

.     191 

88,39 

88,89 

164, 178 

.     838 

205,  221 
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INTERPRETATION  OF  INSTRUMENTS, 
Generally  belongs  to  the  court 
But  in  commercial  instruments  the  meaning  of 
particular  phrases  sometimes  is  lefl  to  the  jury 

INVESTMENT  OF  PROPERTY, 

When  agent  bound  to  make,  or  not  for  the  principal 


J. 


S«ctloni 

63,  note,  74,  note 

.    74,  note,  75 

205,  206 


JOINT  AGENTS    . 

•            •            •           • 

t 

.       42 

Powers  and  rights  of 

•            •            •            • 

.       42 

When  all  must  act,  or  not 

«            •            •            • 

.       42 

Liability  of 

•           •            •            • 

282,  238 

JOINT  CONSIGNMENT  . 

•            •            • 

38, 

39,  42-44 

W^hen  to  be  treated  also  as  several,  or  not 

38, 

39,  42-44 

JOINT  INSTRUCTIONS  . 

•            •            •            < 

.       38 

How  treated 

tf 

38 

JOINT  INTERESTS,  In  cases  of  agency. 

88, 

39,  42-44 

JOINT  OWNERS  OF  SHIPS     . 

• 

.       40 

Powers  and  rights  of 

# 

40,41 

Majority  of,  govern 

40,41 

JOINT  POWER  OF  A'lTORNEY 

42-44 

What  may  be  done  under 

42-44 

When  all  must  execute   . 

42,43 

When  joint  and  several  . 

42,44 

JOINT  PRINCIPALS 

38,39 

Instructions  by     . 

38,39 

Powers  and  rights  of 

38,39 

JOINT  SALE  for  several  principals,  When  good,  or  not    . 

179,  note 

How  loss  apportioned  among 

them          .            • 

38,  note 

JOINT  TENANTS 

•            •            • 

38,39 

L. 


LEA^S,  What,  and  when,  a  bailiff  of  manor  may  make 
LETTER  OF  ATTORNEY,  What 

How  construed    . 
LETTERS  OF  INSTRUCTIONS,  How  construed 

When  restrictive  of  authority,  or  not 
LIEN,  Of  agents 

Nature  of  lien 

Particular,  what  . 

General,  what 

Particular,  how  it  arises 

Who  entitled  to   . 

How  acquired 


.    101 
3 
62-72 
78-76 
70,  75-88 
351-390 
852,  853 
.     354 
.     354 
355-857 
855-357,  378-400 
359-863 
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LIEN,  Continued. 

Seetkma 

For  what  claims  and  debts 

• 

• 

864, 865 

How  waived  and  lost 

• 

• 

866-371 

How  revived       .            .            .            . 

• 

• 

.     370 

How  enforced      .            .            .            . 

871, 

372,  885, 

407-412 

General,  who  entitled  to 

• 

• 

373-385 

Does  not  exclude  personal  responsibility 

• 

385, 

407-412 

When  personal  responsibility  waived 

• 

• 

.     385 

Of  sub-agents      .            .            .            . 

• 

• 

888-390 

Of  auctioneers    .            .            .            . 

• 

• 

.       27 

Of  attorneys        .            .            .  ■          . 

• 

• 

.     888 

Of  factors            .            ,            .            . 

• 

• 

34,884 

Of  brokers           .            .            .            . 

• 

• 

34,  379 

Of  bankers          .            .            .            . 

• 

• 

.     380 

Of  common  carriers 

• 

• 

.     882 

M. 


MANDATARY,  In  civil  law         .  . 
MANDATE,  in  civil  law.  What 
MANDA  TOR,  In  civil  law  . 
MARRIED  WOMAN, 

Cannot  generally  delegate  authority 

May  in  special  cases, 
May  be  an  agent 
Rights  of,  as  to  separate  property 
MASTERS,  When  liable  on  contracts  of  servants  . 
When  for  torts  of  servants 
When  not     . 
MASTER  OF  SHIP 

Powers  and  duties  of 

As  to  employment  of  ship 
As  to  repairs  of  ship 
What  he  may  do,  or  not 

As  to  shipment  of  officers  and  seamen 
As  to  equipment  and  repairs  of  ship 
When  he  may  delegate  his  authority 
Power  to  hypothecate 
Treated  as  quasi  owner  . 
Treated  as  general  agent  of  owner 
Has  special  property  in  ship 
When  liable  on  contracts  .  116, 

When  he  may  sue  in  his  own  name 

For  freight    .... 
For  a  tort  to  ship     . 
Power  over  cargo  .  • 


• 

4 

• 

4 

• 

4 

• 

6 

• 

6 

• 

.     7,8 

• 

.     7,8 

• 

442-451 

• 

308,  452-456 

313, 

317,456,458-462 

• 

.       86 

. 

.   36,  116-123 

. 

116-121 

. 

116,117 

. 

.   86,  116-123 

. 

•     120 

. 

119,  122,123 

■ 

36, 120 

a 

116,117 

116, 

117,  278,  294,315 

• 

116,  117,  128 

• 

.   36,116,117 

117, 

160-161,  278,  294 

. 

116, 161 

. 

.     116 

. 

.     116 

. 

118, 141 
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.     118 

126-133,  443 
.       36 

161,  294-296 
118, 141 

294-299,  399 
294-299 
308,  315 


MASTER  OF  SHIP,  Continued.  SeetlonB 

Power  in  cases  of  necessity        .  .  •  •         118,141 

When  agent  of  underwriters 

When  owner  bound,  although  master  disobeys  his  in- 
structions        .... 

Powers  of,  when  supercargo 
When  his  acts  bind  the  owner,  though  made  in  his 
name    ..... 

Sale  by,  in  cases  of  necessity 
When  master  bound  by  contract 
When  exclusive  credit  given  to,  or  not  . 
Liability  of,  to  third  persons  for  torts 
Liability  of,  to  third  persons  for  his  own  negligences       808,  315-317 
Liability  of,  to  third  persons  for  the  negligences  of  his 
crew    .......         815-318 

Not  liable  for  wilful  trespasses  of  his  crew  .  .  .318 

When  he  may  sue  or  be  sued  on  contracts  .  294-299,  399 

MISREPRESENTATIONS  OF  AGENT  .  .  134-140, 452 

(See  RspiiESENTATioy.) 
MONEY,  Paid  by  or  to  agent,  when  recoverable  back         .  898,  435,  451 

Paid  by  or  to  agent  by  mistake,  when  recoverable, 

and  by  whom   .....  898,  485,  451 

Paid  by  mistake  to  agent,  when  recoverable  back 

from  him  .......    300 

N. 

NECESSITY,  When  it  excuses  deviation  from  orders      83, 118,  141,  142,  198- 

198 

Power  of  master  of  ship,  in  cases  of,  over  cargo     118,  141,  208, 

237 
Power  of  other  agents,  in  cases  of  85,  141,  193,  237 

Agents  from  necessity,  powers  of        85,  118,  141, 142,  193,  237 
Salvors,  power  of,  in  cases  of  .  .  •  .14  2 

Sale  in  cases  of        ....  118,141-143 

NEGLIGENCE,  When  agent  responsible  for  199-201,  217-226,  333,  348 

When  agent  liable  for  negligence  of  sub-agent      .        201,  21 7, 

217  a,  321,  322 
When  not    .  .  .  .  .  .  .202 

When  principal  liable  for  negligence  of  agent    .        252-262, 

452-456 
Is  ordinarily  a  question  of  fact,  not  of  law  .  .  .    308 

NEGLIGENCE  OF  AGENTS, 

When  principal  responsible  for        .  .       252-262,452-456 

Public  agent,  when  liable  for  acts  of  sub-agent,  or 

not         ....  •  822-332,447 

When  public  agent  liable  for  hb  own  torts  •         819-822 
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NEGOTIABLE  INSTRUMENTS,  Seedone 

Apparent  title  to,  in  agent,  effect  of  .  .  .  S4,  note^  228 

NEGOTIORUM  GESTOR,  of  the  civil  law         .  .  .         142, 143 

NOTICE,  When  notice  to  agent  is  notice  to  principal,  or  not         .         140,  451 

When  agent  bound  to  give  notice  to  principal  of  his 

acts      •  ••••••«     £')o 

By  unauthorized  agent,  not  good  .  .  .         245-247 

Effect  of  notice,  that  agent  is  violating  his  duty  73,  7S,  127,  224-228 
What  is  notice  of  defect  of  title,  or  not  .  .  .  .228 

Effect  of  notice,  that  agent  is  acting  as  such      .  .  .    444 

What  is,  to  corporation  or  not     .  .  .  .  140  a,  140  i 

Whether  notice  to  one  director  of  corporation  is  .  140  a,  140  6 

O. 

OFFICERS,  PUBLIC,  When  liable  on  their  contracts     .  .  .806 

When  not  .  .  .  .  802-306 

When  liable  for  to^rts  and  illegal  acts      .  .     807,  319,  820-322 

Not  liable  for  torts  of  underK)ifficer8        .  .  819,321,322 

Not  liable  for  negligence  of  under-officers  819,  819  a,  321,  322 

When  they  cannot  sue  on  contracts        .  .  .  .412 

ORDERS,  Construction  of   .  .  .  .  .  69-75,  82, 86 

Parol  evidence  to  vary,  when  admissible,  or  not        62,  76,  77,  79,  81 
Usage  of  trade,  effect  on  .  .  .  .       77,  78,  86 

Breach  of,  agent  liable  for  .  .  189-1 92,  21 7-224,  333 

Deviation  from,  when  excusable  .  .       85,  141,  193,  237 

When  not    .  .  .  .  .      191-198,  223,  226 

Illegal,  not  to  be  obeyed  •   ,  .  .  .  .195 

Defence  for  breach  of     .  .  .  .  .21 7-227 

OWNER  OF  SHIP, 

When  bound  by  acts  of  master  .  .  .      116-128,  294-299 

When  he  may  sue  or  be  sued  on  contracts  of  master     .  .161 

When  bound  by  contracts  of  master      .  .      116-123,  294-299 

When  bound  for  torts  and  negligences  of  master  and 
crew     ......  808,  413,  456  a 

When,  of  the  pilot  .....  456  a 

Not  liable  for  wilful  trespasses  of  master  and  crew        .  .    319 

OWNERSHIP,  APPARENT, 

Effect  of.  .  .  .84,93,110-112,164,224,227,228 

Of  negotiable  securities  .  .  .  .85,  92,  227,  228 

Acquiescence  in  .  .  .  .  .  .  90-93 

P. 

PARTNER,  Agents  of  partnership  .  .  .  87,89,124,125 

When  one  partner  may  bind  the  partnership  .  87,  39,  124  126 

When  not  ...  .  87,  89,  124, 125 
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PARTNER,  Continued. 

Consignment  by  •  •  • 

Instructions  by  .  .  . 

May  delegate  power  to  agents 

May  pledge  and  sell  partnership  property 

May  borrow  money 

May  make  and  negotiate  notes 
PART-OWNERS  OF  SHIPS       . 

Powers  and  rights  of   • 

When  majority  of,  govern 
PAYMENT,  To  or  by  agent,  when  good  68,  98,  99,  181, 191, 418,  429-431,  440 

When  not        .  .  .  98,  99,  191,  413,  440 

Implied  authority  to  receive,  or  not    .        58,  98,  99,  102,  103,  191 

In  what  manner  to  be  received  .    98,  103,  181,  202,  413,  430 

Must  be  in  money         .    98,  103,  109,  note,  181,  202,  215,  418,  430 

Factor  may  receive      .  .  .  .  .  .112 


Beettons 

.       39 

• 

1            • 

89 

■ 

89 

•            1 

1            < 

.     124 

• 

1 

.     124 

•            « 

» 

.     124 

•            1 

40,  41 

•            « 

40,41 

•            • 

40,41 

58,  103,  109 


or  not 


of,  or  i)ot 


Broker  may  not  receive 

Policy  broker  may  receive 

When  agent  must  demand 

Demand  of,  by  unauthorized  agent,  not  good 

To  agent,  when  revocable,  or  not 

To  agent,  when  recoverable  back  from  agent 

Illegal,  effect  of  .  .  . 

Of  illegal  interest,  not  recoverable  back 

When  taking  security  amounts  to 

By  mistake      .  •  •  . 

PILOT,  When  owner  liable  for  misfeasance  or  negligence 

When  master  liable  therefor 
PLEDGE,  When  power  to,  exists,  or  not    . 

Factors  have  not  general  power  to 

Factors  may  pledge  in  special  cases    . 

When  principal  may  recover  . 
POLICY  BROKERS,  Duties  of     . 

Diligence  of     . 

Powers  and  rights  of   . 

Lien  of  .... 

POLICY  OF  INSURANCE  BY  AGENT, 

When  agent  may  procure 

When  agent  bound  to  insure  . 

Who  may  sue  thereon 

When  agent  may  sue  . 

When  principal  may  sue  thereon 
POSTMASTER,  DEPUTY,  Liable  for  his  own  defaults    . 

Not  liable  for  defaults  of  his  clerks 
POSTMASTER-GENERAL,  Not  liable  for  defaults  of  deputies 
POWER,  When  joint  (See  Authority.)  . 

When  joint  and  several 


.     109 

and  notey  191 

191,  200 

.     247 

300,  301 

300,  801 

300,  301 

344-348 

432-435,  449 

435,  451 

456  r 

.     316 

78,  99 

112,  118,  225 

.     114 

.     225 

32,  58,  187 

.     191 

58,  191 

34,  note,  379 


111,190 

111,  190 

109,  112,161,  272,394 

109,112,  161,272,894 

109,  161,  394 

.      319  6,-321 


319  a,  321 

319,  321 

42-44 

42,43 
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POWER,  Continued. 

Of  attorney,  how  construed 
Incidental  powers    . 
Implied  powers 
How  executed 

And  in  whose  name 
What,  not  implied  . 
Mode  of  execution  of 
Coupled  with  an  interest,  how  executed 


•  •  •  62-69 

.      68-60,  7S,  77,  78,  85-126 

65,  66,  68,  69,  87-89,  100-156 

.      42,44,  146-165,  161,162 

.      146-165,  161,  162 

.  76-78,  98,  99 

146-166,  161,  162,165 

164,173 


Coupled  with  an  interest  not  revoked  bj  death  of  prin- 


cipal 
PRINCIPAL,  DefiniUon  of  . 

Who  may  delegate  authority 
Who  not 

Infant 
Married  woman 


476,  477,  48S 
3 
6 
6 
6 
6 
6 
9,  210,211,213 
8  7-9  J 
.  126-133, 165 
147,  155 
147-165,  161,162 
147-155,  165 
.      69 


Idiot  or  lunatic 
Cannot  at  same  time  act  as  agent 
When  bound  by  his  silence  or  acquiescence  . 
When  bound  by  act  of  general  agent 
When  bound  by  mode  of  execution  of  power 
When  bound  by  instrument  executed  by  agent 

When  not     ..... 
When  bound  as  surety  by  agent's  writing 
When  he  may  avail  himself  of  instrument  executed 

by  agent       .....  160,418-421 

When  he  mav  sue  on  instrument  executed  in  name 

of  agent        .  .  160-1 G3,  269,  no/^,  402,  403,  418,  428 

When  he  may  sue  on  contract  of  his  fat'tor    .  .  161,  270 

When  he  may  sue  on  contract  of  master  of  ship         .  .     161 

When  he  may  be  sued  .  .  .  161,  269,  270 

How  far  bound,  when  authority  exceeded 
What  is  an  excess  of  authority 
Liability  ^f  agent  to    . 

When  agent  not  liable  to 
Remedy  of,  in  rem 

Remedy  for  conversion  of  his  property 
When  liable  for  torts  of  his  aiicnt 
When  liable  for  torts  of  sub-asent 
When  not  liable  for  torts  of  asent 
When  responsible  for  acts  of  servants  of  his  agents 

or  sub-contractors     . 
Personal  responsibility  of,  to  agent 
For  commissions  . 
For  advances  and  disbursements 
For  damages 
For  what  damages  not  liable 


165,  166 

165-172 

.       217fr-284 

.      236-237,  239,  240 

224,  229-231 

229-231 

.       252-262,  465-474 

201,  217,  308,  309,321 

320,  456-461 


453-455 

324,  342,  350,  385 

324,  326,  328 

335,  346 

339,  340 

.     341 
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PRINCIPAL,  Continued.  SectloM 

When  liable  on  notes  or  bills  made  by  agent .  .  .79 

When  not  liable  for  duties  paid  by  agent        .  .  .    S48 

Rights  of,  against  agent  .  217-234,  402,  408,  407-410 

Rights  of,  against  third  persons  402-410,  417-422,  429-440 

Liability  of,  to  third  persons  on  contracts  of 

agent  ....      160  a,  161,  404,  418-421 

Liability  of,  for  agent's  expense  in  defending  a  suit    .  .     339 

Right  of,  to  sue  on  contracts  of  agent  .  402,  403,  410 

Right  of,  to  sue  for  torts  to  his  property  .  .  436-439 

When  he  has  no  right  to  sue  thinl  persons     .  .  422-424,  432 

When  money  paid  to  or  by  agent  recoverable  back    .  .    435 

Rights  of,  against  third  persons  for  torts  and  frauds   .  436-439 

When  and  what  acts  of  agent  enure  for  benefit  of  principal  .    440 
Exclusive  credit  to  agent  exonerates  .  288,  289,  396,  432,  446 

Rights  of  third  persons  against  161,  404-407,  442-462 


On  contracts  of  agent 

For  acts  of  agent 

For  torts  and  negligences  of  agent 

PROCURATION,  What 

How  construed  .... 

Extent  of  power  by    . 
PROCURATORS,  In  civil  law        .... 
In  law  ....*. 
In  fact  ..... 

How  appointed  .... 

When  authority  of,  is  implied 
Powers  of         ....  . 

How  powers  of,  construed 
PROFITS,  Made  by  agent,  belong  to  principal  .192, 

Probable,  not  a  rule  by  which  to  fix  damages 
P/20-cY£:iV£:r^  of  the  civil  law      .... 
Were  brokers  ..... 
PROXIMATE  CAUSE  of  damage.  What  is 
PUBLIC  AGENT,  When  Uable  on  contract 

When  not      .... 
When  ho  may  sue  on  contract 

When  not  .... 

Acts  and  representations  of,  do  not  bind  the  public, 

unless  he  has  authority 
When  exclusive  credit  given  .to 
When  liable  for  illegal  acts  and  demands 
Wheli  liable  for  his  own  torts 

When  liable  for  acts  of  sub-agents     .  .      328- 

When  not  liable  for  torts  of  sab-agents 
When  he  cannot  sue  on  contracts 
Representations  by,  when  they  bind  the  government,  or  not   307  a 
55* 


442-452 

451,  452 

452-462 

3 

70,  71 

87-89 

24 

24 

.       25 

47-49 

.       56 

.61 

70,  71 

207,  214,  340 

220,  221 

.       30 

.       SO 

217-221 

802-306 

302-306 

.     412 

.     412 


807  a,  814 
.     306 
.     307 
319-822 
332,  386,  388 
819-322 
.     802 
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PUBLIC  AGENT,  Continued. 

Sales  by,  whether  he  may  warrant  on  sales 
PURCHASE,  Agent  cannot  make,  to  injury  of  principal 


107,  note  5 
210,  211 


R. 


RATIFICATION  BY  PRINCIPAL 

Effect  of  .  .  . 

Effect  of,  as  to  third  persons  . 

When  it  binds  third  persons    . 
When  not 

Effect  of,  on  8Qb«gency 

Of  part,  effect  of 
"  Not  good  for  part,  and  bad  for  part 

Cannot  be  recalled 

What  will  amount  to  . 

When  implied  generally 

When  implied  from  silence     . 

When  implied  from  habita  of  dealing 

When  implied  from  acquiescence 
REFERENCE.    (See  Arbitkation.) 

When  agent  has  power  to  refer 
RELEASE,  When  agent  may  maJLe,  of  debt 
REMEDIES  OF  PRINCIPAL,  Against  agent 

'In  rem  .... 

In  personam    . 

Against  third  persons . 
REMOTE  CAUSE  OF  DAMAGE,  What  is 

When  agent  liable  for 
When  not 
REPRESENTATION  OF  AGENT.    (See  Admission.) 

Of  private  agent,  when  it  binds  principal, 
or  not  ..... 

Of  cashier  of  a  bank,  when  it  binds  the  bank 

Of  public  agent,  when  it  binds  the  government, 
REVOCATION  OF  AGENCY     . 

By  act  of  principal 

By  operation  of  law    . 

By  expiration  of  time 

By  change  of  state  or  condition 

By  bankruptcy  of  principal    . 

By  marriage  of  principal 

By  insanity  of  principal 

By  death  of  principal 

By  extinction  of  subject-matter 

By  incapacity  of  agent 

By  renunciation  of  agent 


402-410,417 


289-260 

289-244,  249,  251 

244,  440,  445,  455 

244,  440,  445 

245-247,440 

249, 455 

.     250 

.     250 

242,  250 

252-260 

90,  258-260 

90,  255-259 

.     260 

.      90 

.      58 

.      58 

99,  102 

217-284 

224,  229-231 

282,  233 

422,  429-439 

217-220 

217,  220 

.     220 


134-189,  451,  452 

.     115 

or  not  807  a 

462-500 

468-465,  469,476 

480-496 

.     480 

481-484 

849,  408,  482,  483 

481-488 

.    4S1 

849,  488,  491-496 

.     499 

.    485 

478,479 
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REVOCATION  OF  AGENCY,  Continued. 
By  mq/riage  of  agent  . 
By  bankruptcy  of  agent 
By  insanity  of  agent  . 
By  death  of  agent 
When  principal  may  revoke  or  not 

In  cases  of  part  execution 
Powers  coupled  with  interest  are  irrev- 
ocable 

And  not  revoked  by  death 
Effect  of  revocation  in  general 
Of  power  of  agent,  when  it  revokes  power  of 

substitute  or  sub-agent 
By  parol,  when  authority  under  seal  . 
Modes  of  revocation    •  .  •  • 

(See  Dissolution  of  Agbnct.) 
RIGHTS  OF  AGENT.    (See  Agent.)     . 


Beotknifl 

.     485 

.     481 

.     487 

.  488,  490-496 

46S,  465 

.      466-468, 491-499 

408,  477,  48S,  485,  489,  490 
.  477,  489,  497-499 
.      470-473, 497-499 


RIGHTS  OF  PRINCIPAL 

(See  Principal.) 
RIGHTS  OF  THIRD  PERSONS, 
Against  agents 
Against  principals 
When  principal  bound,  or  not 
On  contracts  of  agents    . 
For  acts  of  agents 
For  torts  and  negligences  of  agents 
For  torts  and  negligences  of  sub-agents 
By  subsequent  ratification  of  acts  of 
agents   .  •  •  •  • 

When  principal  not  liable  for  torts  or  negli- 
gences of  agents 

S. 

SALE  BY  AGENT 

When  it  binds  principal,  or  not 

Apparent  title  in  agent,  effect  of 

In  cases  of  necessity    . 
SALE  ON  CREDIT,  When  agent  may  make 

When  not     .  .  .  60,  78, 

SALE  BY  FACTOR,  Of  goods  of  different  owners,  when 

taking  one  joint  note  for,  good 
SALE  BY  PUBLIC  AGENT,  Does  not  include  warranty 
SALE  BY  SAMPLE,  When  agent  may  make 
SALVORS,  Are  agents  from  necessity 

Powers  of         .  •  •  • 

SEAL,  Authority  under,  when  necessary 
SECURITY,  Taking  by  a  creditor  from  agent,  effect  of 


469,  490 

.    46S 

474,  475 

.      824-^50,  392-416 
217-284,402-410,419 


.     404-406,  420,  421 

160  a,  161,  408-406,  442-462 

160  a,  161,  442-452 

160  a,  161,  442-452 

.     451 

452-461 

.      454,  454  a 

244,  440,  445,  455 

456-461 


226-228 
226-228 
226-228 

118,141-143 
60,  226 

108,  109,  226 

179,  note,  205 
107,  note 
.     109 
.     142 
.     142 
49,  242,  252 
488,  434 
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SECURITY,  Continued. 

When  it  discharges  principal  . 
SERVANTS,  Negligence  of. 

AVhen  principal  responsible  for 
When  not 


SaetioM 

433,  434 

813-318 

313-817,  4G5-4  74 

813-315,327 


SET-OFF,  When  a  purchaser^has  a  right  off  against  principal 

or  not  .  .  .      390,400,407,419,420,444,446 

When  against  agent         .  .         404,  407,  419,  420,  444 

When  sub-i^ent  has  the  right  of        .  .  .  390 

When  agent  has  the  right  of,  against  his  principal        350,  407,  408 
When  he  has,  against  a  purchaser 
SfflP'S  HUSBAND,  Definition  of  . 
Powers  and  duties  of  • 
Has  no  power  to  insure 

Or  to  borrow  money 
Effect  of  exclusive  credit  to 
SHIP-MASTER      . 

Powers,  rights,  and  duties  of 
»    When  supercargo,  powers  of 
SHIP-OWNERS,  Powers  and  rights  of  majority 

When  they  may  sue  or  be  sued  on  contracts  of 

master  .  161,  278,  294-300,  422,  434,  446,  449,  450 


.  411 
.  35 
.  35 
.  35 
35  note 
.  .434 
.  36 
36,  116-124 
.  36 
89,40 


87-96 

87-96 

343-348 

.       28 

.     383 

17-22 

126-133,  224 

.     238 

87-D4 


SILENCE  OF  PRINCIPAL 

Effect  of  ...  . 

SMUGGLING,  By  agent,  gives  no  rights  to  him     . 

SOLD  AND  BOUGHT  NOTE  OF  BROKER,  What 

SOLICITORS,  Lien  of        .... 

SPECIAL  AGENT,  Meaning  of      . 

When  his  acts  bind  principal,  or  not   . 

SPECULATION  SALE,  When  void 

STANDING  BY,  and  acquiescence  of  principal,  Effect  of 

STEAMBOATS,  MASTERS  OF, 

Liable  for  torts  and  negligences  of  their  crew  .         815-818 

Not  liable  for  wilful  trespasses  of  crew  .  .  .     31I.» 

STEAMBOATS,  OWNERS  OF, 

Liable  for  torts  and  negligences  of  master  and  crew  815-818 

Not  liable  for  wilful  trespasses  of  their  crew  .  .319 

STOCKS,  Must  be  sold  for  cash       .  .  .  .  .  .    '  78 

SUB-AGENT,  Lien  of 887-390,  a  W  ;io/e 

Rights  of  ......  386-390 

To  whom  he  is  accountable         15,  201,  203,  note,  217  a,  321,  322, 

386,  388 
When  accountable  to  agent     .  .  201,  203,  note,  217  a,  231  a 

When  accountable  to  the  principal      .  .  201,  217  a,  308 

When  he  may  be  employed,  or  not     .         15,  201,  217  a,  386-392 
When  agent  responsible  for,  or  not       201,  217,  217  a,  231  a,  319- 

822,  386,  388 
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SUB-AGENT,  Continued. 

When  principal  liable  for  acti  of,  or  not 
Ratification  of  act  of,  by  principal,  efi*ect  of 
When  his  powers  are  revoked  by  revocation 

power  of  agent  by  principal 
When  revoked  by  death  of  the  agent 

SUBSTITUTE,  When  agent  may  appoint  or  not    . 
To  whom  substitute  is  liable,  and  when 
Implied  power  to  substitute,  when  it  exists 
When  power  of,  revoked 

SUPERCARGO,  Meaning  of 

Master  of  ship  is  sometimes     . 
Generally  buys  and  sells  in  his  own  name 

SURETY,  Cannot  buy  the  debt  for  himself . 


of 


S19,  454,  454  a 
249,  389 

.     469 

.     490 

18-15,  28,  84  a 

15,  217  a,  318 

18-15 

.     469 

33 

.       36 

.     497 

.     211 


T. 


87-96 
103  a,  247,  451 
103,  247 
227,  228,  443 
227,  228 
308-822 
435-440 


TACIT  CONSENT,  Inferred  from  silence  and  knowledge 
TENDER,  By  or  to  agent,  when  good,  or  not 

By  or  to  unauthorized  agent,  not  good  - 
TITLE  apparent  in  agent     ..... 

Sale  in  such  case  by  agent  binds  principal 
TORTS,  When  agents  liable  for,  to  third  persons    . 

When  third  persons  are  liable  to  principals  for 

When  principals  are  liable  for  torts  of  their  agents  308-811,  452- 

455 
When  not  liable  . 

When  third  persons  liable  to  agents  for 
When  liable  to  the  principal 

When  agents  liable  to  principal  for     . 

When  principal  liable  for  torts  by  one  agent  to 
another  in  the  same  employment,  or  not 
TRUSTEE,  Cannot  act  as  agent  and  principal  at  the  same  time 

Cannot  buy  or  sell  the  property  for  himself    . 

When  agent  aeemed  a  trustee  for  bis  principal 
TRUST  PROPERTY, 

When  it  may  be  followed  in  the  bands  of  third  persons       229-281 


818,  456-461 

414-416 

312,436-439 

201,217  c,  408-422 


453rf-453/ 
9,  210-214 
9,  210-214 
210,  211 


U. 

USAGE  OF  TRADE 

Effect  of,  in  cases  of  agency 

Powers  implied  from 
How  it  afiects  instructions    . 
When  and  how  to  be  followed 
Deviation  from,  effect  of 


60,  77,  86,  96,  106,  189,  199 
60,  77,86,  96,  106,  189,  199, 

225,  226 

60,  77,  86,  106,  225,  226 

77,  78,  189,  198,  199 

77,  78,  198,  199 

.  96,  198,  199 
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USAGE  OF  TRADE,  Continued.  SecUons 

When  sale  on  credit  may  be  .60,  200,  226 

When  not         ....  .    78, 200,  226 

When  usage  will  not  excuse  agent  .  .199,  200 

Illegal,  not  to  be  obeyed      ....  195-197 

V. 

VOUCHERS  AND  ACCOUNTS,  To  be  kept  by  agents   .  .          .    832 

W. 

WARRANTY,  When  agent  may  make       .  .69,122,448 

When  not              ....  102,  132,  448 

Auctioneer,  whether  he  may  make,  on  sale  of  goods  107,  note 

Public  agent  cannot  make       .                        .  .108,  note 


Vr  i 
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